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COURT  OF  ERRORS  AND  APPEALS. 

JANUARY  TERM. 

1880. 


RussEL  CoE,  plaintiff  below,  plaintiff  in  error  v.  Francis  H. 
Johnson  and  Matthew  T.  Goldsborough,  defendants  be- 
low, defendants  in  error. 

What  will  constitute  agency  is  a  question  of  law  addressed  to  the  court,  and 
it  is  within  the  province  of  the  court  to  determine  whether  all  the  evidence 
submitted  by  the  plaintiff  is  sufficient  in  contemplation  of  law  to  establish 
the  agency  alleged,  and  if  in  the  opinion  of  the  covirt  it  is  not,  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant. 

On  a  writ  of  error  to  the  Superior  Court  in  and  for  Kent 
County,  heard  before  Saulsbury,  Chancellor,  and  Wootten  and 
Houston,  Judges.  The  action  below  was  in  assumpsit  for  super- 
phosphate sold  by  the  agent  of  Coe,  the  plaintiff,  to  one  Cook, 
the  agent  of  the  defendants  in  the  purchase  of  it,  as  he  alleged. 
From  the  bill  of  exceptions  it  appeared  that  Cook  was  carrying 
on  a  farm  in  the  county  for  the  defendants  who  resided  in  the 
State  of  Maryland,  they  to  furnish  the  stock  and  implements, 
and  he  the  labor,  and  to  have  one  half  of  the  products,  and  that 
it  was  bought  for  and  used  on  the  farm,  and  that  the  agent  for 
the  plaintiff,  who  sold  it  to  him,  testified  that  he  first  gave  him, 
as  the  agent  of  the  plaintiff,  his  note  or  due-bill,  and  afterwards 
his  judgment-note  on  the  surrender  and  destruction  of  it,  for  the 
price  of  the  superphosphate,  and  that  in  a  conversation  which 
he  subsequently  had  with  one  of  the  defendants  about  it,  he  said, 
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whatever  was  right  he  would  do,  and  he  supposed  it  would  be 
paid  for  by  him.  But  Cook,  the  alleged  agent  of  the  defendants, 
testified  that  he  had  no  authority  from  them  to  buy  it,  or  to  do 
anything  of  the  kind,  or  to  sign  the  note  for  it  as  agent,  and  that 
the  word  "agent"  now  appearing  after  his  name  in  the  note  was 
not  there  when  he  signed  it,  and  that  he  expected  to  pay  for  it 
himself. 

It  was  proved  by  another  witness  that  he  had  sold  to  Cook 
over  seventeen  hundred  peach  trees,  which  were  planted  on  the 
farm  of  the  defendants,  and  that  Mr.  Goldsborough,  one  of  the 
defendants,  had  paid  him  for  them. 

The  court  charged  the  jury  that  the  evidence  in  the  case  was 
not  sufficient  to  entitle  the  plaintiff  to  maintain  the  action,  and 
their  verdict  should  be  for  the  defendants,  to  which  the  plaintiff 
excepted. 

Fulton  for  the  plaintiff  in  error.  The  court  erred  in  charging 
the  jury  that  the  evidence  was  not  sufficient  to  maintain  the 
action  in  withdrawing  it  from  the  jury  and  in  directing  a  verdict 
for  the  defendants.  The  principle  is,  that  where  there  is  any 
evidence,  even  the  slightest  for  the  plaintiff,  the  coiirt  should  not 
withdraw  the  case  from  the  consideration  and  decision  of  the 
jury,  either  by  a  non-suit  or  by  directing  a  verdict  to  be  returned 
for  the  defendant.  The  prerogative  of  the  court,  which  author- 
izes them  to  withdraw  from  the  jury  the  consideration  of  the 
facts,  is  never  exercised  but  in  cases  where  the  evidence  is  so 
indefinite  and  unsatisfactory  that  nothing  but  wild,  irrational 
conjecture  and  licentious  speculation  could  induce  a  jury  to  pro- 
nounce the  verdict  which  is  sought  at  their  hands.  Ferguson 
V.  Tucker,  2  Har.  &  Gil.,  182.  It  is  wrong  to  grant  a  non-smt 
if  the  evidence  is  sufficient  to  authorize  the  jury  to  find  for  the 
plaintiff,  although  it  may  not  be  sufficient  to  require  them  to  do 
so.  Philhps  V.  Bringham,  26  Ga.,  617.  If  there  be  evidence 
from  which  the  jury  may  draw  an  inference,  the  case  ought  not 
to  be  taken  from  them.  Schubardt  v.  Allen,  1  Wall,  359.  If 
there  be  evidence,  however  slight,  the  case  ought  to  be  submitted 
to  the  jtu-y.     Mounce  v.  Byars.  11  Ga.,  180;  Dyson  v.  Beckham, 
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35  Ga.,  132;  Dodge  v.  McDonell,  14  Wis.,  553;  Foster  v.  Dir- 
field,  18  Me.,  380.  When  the  evidence  tends  to  prove  the  issue, 
the  jiiry  should  be  left  to  determine  the  cause  under  the  evidence 
offered.  In  such  a  case  the  court  has  no  power  to  take  the  case 
from  them,  nor  to  advise  them  that  the  defendant  is  entitled  to 
their  verdict.  Davis  v.  Hoxey,  1  Scam.,  406;  McKee  v.  Greene, 
31  Cal.,  418;  Page  v.  Parker,  43  N.  H.,  363;  Johnston  v.  Ham- 
burger, 13  Wis.,  175.  A  non-suit  ought  not  to  be  awarded, 
though  the  presiding  judge  may  have  drawn  proper  inferences 
from  the  testimony  and  arrived  at  a  correct  result,  if  the  facts 
were  such  as  might  justify  a  jury  in  coming  to  a  different  conclu- 
sion without  danger  of  their  verdict  being  set  aside  as  against 
the  weight  of  the  evidence.  Pickett  v.  Smith,  41  Me.,  65.  Nor 
can  the  court  take  the  case  from  the  jury  where  the  evidence  is 
conflicting.    Reed  v.  Deerfield,  8  Allen,  522. 

The  promise  of  one  of  the  defendants  that  he  would  do  what 
was  right,  and  he  supposed  the  superphosphate  would  be  paid 
for  by  him,  amotmted  to  a  ratification  of  the  purchase  of  it  by 
their  agent  on  their  account;  or  it  was,  at  least,  evidence  to  go 
to  the  jury  for  that  purpose.  If  they  did  not  intend  to  pay  for 
it,  they  should  have  repudiated  the  purchase  of  it  on  their  ac- 
count as  soon  as  they  heard  of  it.  Bredin  v.  Dubarry,  14  S.  & 
R.,  27;  2.  Greenl.  Ev.,  §§  60,  66,  67;  State  v.  Reading,  1  Harr., 
23.  Agency  may  be  proved  by  express  words,  oral  or  written, 
by  the  relative  situation  of  the  parties  and  the  nature  of  the  em- 
ployment. Story  on  Agency,  §  47;  Waples  v.  Waples,  1  Harr., 
474;  Gaylin  v.  DeVilleroi,  2  Houst.,  311. 

Massey,  for  the  defendants  in  error.  This  case  in  the  court 
below,  on  the  part  of  the  plaintiff,  was  predicated  on  an  alleged 
agency  of  one  Samuel  Cook,  to  purchase  the  superphosphate  for 
the  defendants  in  error.  What  constitutes  agency  is  a  question 
of  law  addressed  to  the  court;  and  it  was  certainly  within  the 
prevince  of  the  court  to  determine  whether  all  the  evidence  sub- 
mitted by  the  plaintiff  was  sufficient  in  legal  contemplation  to 
establish  the  agency  alleged  on  the  part  of  Cook  for  the  defend- 
ants.    And  they  therefore  contend  that  the  court  below,  in  its 
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charge  to  the  jury,  did  not  exceed  its  prerogative  in  directing  a 
verdict  in  favor  of  the  defendants. 

The  testimony  of  Wilson,  the  agent  of  the  plaintiff  for  the 
sale  of  his  superphosphate,  shows  a  sale  and  delivery  of  the 
superphosphate  in  question  by  him  to  Samuel  Cook,  and  that 
the  credit  therefor  was  given  to  him  individually,  his  own  note 
having  been  taken  for  the  price  of  it,  thereby  refuting  the  idea 
of  a  sale  of  it  to  the  defendants  in  error,  or  on  their  credit;  and 
the  testimony  of  Samuel  Cook  expressly  negatives  the  allega- 
tions of  his  agency  for  the  defendants  in  the  purchase  of  it,  and 
shows  affirmatively  that  he  had  no  authority  to  bu}^  on  their 
account,  or  to  do  anything  of  the  kind  for  them,  but  on  the  con- 
trary, that  he  bought  it  on  his  own  responsibility,  and  intended 
to  pay  for  it  himself.  That  there  was  no  conflict  in  the  testi- 
mony, the  evidence  of  Cook  being  entirely  consistent  with  that 
of  Wilson.  Parks  v.  Ross,  11  How.,  362;  Frost  v.  Martin,  9 
Foster,  306;  Harris  v.  Woody,  9  Mo.,  113.'  Even  if  Cook  had 
been  for  any  purpose  the  agent  of  the  defendants  (which,  how- 
ever, was  not  made  out  by  the  proof),  his  acts  would  not  bind 
his  principals  unless  exercised  within  the  scope  of  his  authority. 
Scott  V.  McGrath,  7  Barb.,  53;  2  Greenl.  Ev.,  §  59.  If  Cook 
had  been  the  agent  of  the  defendants  for  the  purpose,  the  sale 
and  delivery  of  it  to  him  and  the  taking  of  his  own  note  for  the 
price  of  it  would  estop  the  plaintiff  from  recovering  against  the 
defendants,  for  if  one  sell  goods  to  an  agent,  knowing  the  princi- 
pal and  give  credit  to  the  agent,  he  cannot  afterwards  dharge  the 
principal.  Bate  v.  Burr,  4  Harr.,  130.  There  can  be  no  ratifi- 
cation unless  it  appears  by  the  evidence  at  the  trial  that  there 
was  previous  knowledge  on  the  part  of  the  principal  of  all  the 
material  facts.  2  Greenl.  Ev.,  §  66.  It  was  a  fraud  on  the 
defendants,  unless  they  then  knew  that  the  plaintiff  had  taken 
and  then  held  the  note  of  Cook  for  the  price  of  the  goods. 

By  the  Court:    The  judgment  of  the  court  below  is  affirmed. 
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Joseph  R.  Layton,  plaintiff  below,  plaintiff  in  error  v.  The 
Trustees  of  the  Poor  of  Sussex  County,  defendants  be- 
low, defendants  in  error. 

No  writ  of  error  will  lie  to  a  judgment  rendered  on  a  report  of  referees  in  the 
Superior  Court,  except  on  error  which  appears  by  the  record  in  the  judg- 
ment or  proceedings  in  the  court  below. 

On  a  writ  of  error  to  the  Superior  Court  in  and  for  Sussex 
County,  heard  before  Saulsbury,  Chancellor,  and  Wooten  and 
Houston,  Judges.  It  was  to  a  judgment  of  confirmation  ren- 
dered in  the  court  below  on  the  report  of  referees  in  a  case  re- 
ferred to  them  out  of  court  by  consent  of  parties,  in  which  the 
plaintiff  had  sued  the  defendants  for  professional  services  ren- 
dered by  him  as  a  physician  to  certain  outside  poor  persons  of 
the  county  affected  with  the  small-pox,  and  for  which  the  ref- 
erees, after  hearing  it,  had  awarded  him  the  sum  of  twenty-five 
dollars. 

Robinson  for  the  defendants  in  error,  said  that  he  had  neither 
demurred  nor  pleaded  to  the  writ  of  error,  and  would  now  move 
to  dismiss  it,  for  the  reason  that  the  causes  of  error  assigned  did 
not  disclose  any  matter  of  alleged  error  of  which  this  court  could 
take  cognizance  or  had  any  jurisdiction  in  such  a  case. 

Layton,  Moore  with  him  for  the  plaintiff  in  error.  There 
was  no  hearing  of  the  case  on  the  facts  and  the  evidence  in  the 
court  below,  and  therefore  there  was  no  bill  of  exceptions  ten- 
dered in  the  case,  for,  of  cotirse,  none  could  have  been  on  the 
hearing  before  the  referees,  although  they  clearly  erred  in  con- 
sidering that  the  words  of  the  statute,  which  provides  that  the 
trustees  of  the  poor  may  in  such  a  case  pay  the  physician  a  just 
compensation  for  his  sei-vices,  made  the  amount  to  be  allowed  a 
matter  of  discretion  of  their  part  purely,  whereas  the  correct  and 
well-settled  import  of  the  word  may  in  that  connection  in  the 
statute,  was  shall,  and  should  have  been  so  considered  and  con- 
strued  by   them.     Rev.    Code,    234,    §    11,    Salk.,    609;    Dwar. 
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on  Stat.  (9  Law  Libr.,  53,  54.)  But  no  bill  of  exceptions  was 
necessary  in  the  case,  because  the  error  assigned  and  relied  on 
fully  appeared  on  the  face  of  the  record  sent  up,  and  were  now 
before  this  court. 

The  Court  can  take  cognizance  of  no  error  in  this  case,  except 
such  as  appear  in  the  judgment  or  proceedings  in  the  court  be- 
low, and  as  by  the  record  of  the  case  now  before  this  court,  no 
error  appears  in  the  judgment  or  proceedings,  we  must  direct  the 
writ  of  error  in  this  case  to  be  dismissed,  and  the  plaintiff  in 
error  to  pay  the  costs. 


Ayres  Stockley,  Administrator  of  William  A.  Cloud,  de- 
ceased, plaintiff  below,  plaintiff  in  error,  v  John  H.  Bewley 
and  William  L  Temple,  Administrators  of  William  Tem- 
ple, deceased,  defendants  below,  defendants  in  error. 

A  writ  of  error  will  not  lie  to  the  Superior  Court  on  a  rule  to  ascertain  wha 
amount  of  money,  if  any,  is  due  on  a  judgment  in  that  court. 

fHis  case  came  up  on  a  writ  of  error  to  the  Superior  Court 
in  and  for  Kent  County,  on  a  rule  granted  to  ascertain  by  the 
verdict  of  a  jury  whether  any  money  was  due,  and,  if  so  how 
much,  from  Ayres  Stockley,  as  administrator  of  William  A. 
Cloud,  deceased,  to  John  H.  Bewley,  administrator  of  William 
Temple,  deceased,  on  the  judgment  entered  on  a  judgment-bond 
and  warrant  of  attorney  in  the  coiirt,  being  No.  351,  April  Term, 
1868.  The  rule  was  granted,  and  the  issue  directed  on  the  first 
day  of  November,  1878;  and  was  heard  before  Saulsbtu"y,  Chan- 
cellor, and  Houston  and  Wales,  Judges. 

On  the  hearing  of  the  rule,  in  the  coiu-t  below,  there  was 
offered  in  evidence,  on  behalf  of  the  plaintiff  in  error,  a  deed  of 
bargain  and  sale  from  the  said  William  Temple  and  his  wife  to 
the  said  William  A.  Cloud,  bearing  even  date  with  the  said  bond, 
the  consideration  whereof  was  also  one  hundred  and  fifty  dollars, 
for  a  tract  of  la;nd  therein  described,  as  tending  to  show  that  the 
bond  was  given  to  secvue  the  purchase-money  for  it,  and  which 
it  was  said  would  be  followed  with  proof  that  Temple  had,  prior 
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thereto,  mortgaged  the  same,  with  other  lands,  to  other  parties, 
and  that  the  mortgage  had  since  been  foreclosed,  and  the  said 
land  sold  thereon,  whereby  the  same  was  wholly  lost  to  the 
estate  of  Cloud,  and  the  consideration  of  the  bond  had  entirely 
failed,  which  was  rejected  by  the  cotirt.  The  evidence  further, 
was,  that  the  judgment  was  entered  upon  the  bond  on  the  23d 
day  of  October,  1868,  and  that  it  was  payable  in  ten  equal  an- 
nual instalments,  with  interest,  the  first  falling  due  June  5, 
1852,  and  the  last  on  June  5,  1861.  There  were  two  credits 
indorsed  on  the  bond,  one  for  forty-eight  dollars,  dated  October 
13,  1853,  and  the  other  for  twenty-four  dollars  and  twenty-eight 
cents,  dated  January  7,  1856.  That  an  execution  was  issued 
upon  the  judgment  on  the  10th  of  April,  1869,  and  which  was 
returned  with  a  levy  on  property  appraised  at  eight  hundred 
dollars,  and  that  a  venditioni  exponas  was  issued  thereon,  April 
15,  1872,  which  was  never  returned,  but  the  late  sheriff,  in 
whose  hands  it  was  placed,  on  being  called  by  the  counsel  on 
the  other  side,  proved  that  the  proceeds  of  the  sale  of  the  prop- 
erty under  it  were  applicable  and  applied  to  older  executions; 
that  William  Temple  died  May  27,  1863,  and  William  A.  Cloud 
September  14,  1875.  That  there  was  a  balance  on  Temple's 
books  in  favor  of  Cloud,  of  sixteen  dollars  on  March  13,  1862, 
which  it  was  admitted,  on  the  other  side,  should  be  a  credit  on 
the  judgment.  That  Cloud's  book  of  account  against  Temple 
commenced  March  10,  1862,  and  closed  September  15,  1862, 
and  amounted  to  one  hundred  and  twenty-two  dollars  and  sev- 
enty-nine cents.  He  also  held  Temple's  due-bill,  payable  on 
demand,  dated  February  11,  1863,  for  sixty-six  dollars  and  thirty- 
seven  cents. 

Fulton  for  the  plaintiff  in  error.  The  coiu"t  below  erred  in 
overruling  the  evidence,  first  mentioned  in  the  bill  of  exceptions, 
in  regard  to  which  he  would  say  that  he  was  well  aware  that  in 
some  covuts  a  defence  of  that  kind  could  not  be  made  at  law, 
but  the  party  would  be  compelled  to  resort  to  a  court  of  equity 
to  avail  himself  of  it;  but,  in  others  it  had  been  held,  that  a 
want  of  consideration  was  a  valid  defence  even  to  an  obligation 
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under  seal.  If  convenience,  directness,  and  promptitude,  be  con- 
sidered, it  could  not  be  doubted  which  was  the  preferable  course, 
and  this  case  was  a  striking  illustration  of  it.  Besides,  this  case 
was  to  ascertain  what  amount  of  money,  if  any,  was  due  upon 
the  judgment;  and  if  it  should  appear,  upon  the  inquiry,  that 
nothing  could  ultimately  be  recovered  upon  it,  he  submitted, 
that  in  this  proceeding  the  defendant  should  have  the  full  benefit 
of  that  fact,  and  should  not  be  compelled  to  resort  to  his  equitable 
remedy  for  relief  from  it.  And  such  was  the  modem  tendency 
of  the  courts. 

It  also  erred  in  charging  the  jury  that  neither  the  book-ac- 
count, nor  the  due-bill  of  Cloud  against  Temple,  could  be  al- 
lowed a  credit  on  the  bond  unless  there  was  an  understanding 
and  agreement  between  them  that  they  were  to  be  credits  upon 
it,  for  they  could  not  be  considered  as  payments  on  the  bond 
without  proof  of  such  an  agreement  between  them;  and  that 
neither  of  them  could  be  allowed  in  this  case  as  a  set-off,  whether 
they  were  barred  or  not  by  the  statute  of  limitations  when  this 
issue  was  awarded.  Can  one  administrator,  when  sued  by  an- 
other administrator  on  the  bond  of  his  intestate,  defend  the  action 
by  showing  that  his  intestate  had  book  accounts  and  due-bills 
against  the  obligee  in  the  bond  of  an  equal  or  larger  amount, 
without  proof  of  an  agreement  between  the  parties  that  they 
should  be  so  credited?  It  is  so  settled  absolutely  and  expressly 
by  positive  enactment  as  follows:  "If  either  party  sue  or  be 
sued,  as  an  executor  or  administraltor,  and  there  are  mutual  debts 
between  his  testator,  intestd,te,  and  the  other  party,  one  debt 
may  be  set  off  against  the  other."  Rev.  Code,  chap.  106,  §  22. 
So  far  as  the  right  to  set  off  between  such  parties  is  concerned, 
there  is  but  one  limit,  the  debts  must  be  mutual.  To  what  class 
they  may  be  long  on  either  side,  is  a  matter  of  no  importance 
whatever;  and  this  being  so,  of  course,  there  was  no  necessity  for 
any  agreement  or  understanding  between  them  that  one  should 
be  a  credit  upon  the  other,  and  the  court  erred  in  so  charging. 
But  the  due-bill  stood  on  stronger  ground  than  the  book-ac- 
count, because  it  was  not  barred  by  the  efflux  of  time.  The  judg- 
ment was  confessed  on  the  13th  of  October,  1868,  and  the  due- 
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bill  was  given  on  the  11th  of  Feb^ua^>^  1863,  only  five  years, 
eight  months,  and  twelve  days  (less  than  six  years  prior  to  the 
entry  of  the  judgment),  and  it  was,  therefore,  saved  from  the 
operation  of  the  statute  of  limitations,  for  it  provides  "that  the 
provisions  of  this  chapter  shall  apply  to  any  debt  alleged  by 
way  of  set-off  on  the  part  of  a  defendant;  and  the  time  of  limi- 
tation of  such  debt  shall  be  computed  in  like  manner  as  if  an 
action  therefor  had  been  commenced  at  the  time  when  the  plain- 
tiff's action  was  commenced."  Rev.  Code,  chap.  123,  §  16.  The 
court,  therefore,  erred  in  charging  that  the  due-bill  was  barred 
by  the  statute.  Talbot  v.  Todd,  5  Dana,  190;  Bass  v.  Bass,  6 
Pick.,  362  s.  c,  8  Pick.,  187;  Connoway  v.  Connoway,  2 
Houst.,  206;  Shattuck  i-.  Shattuck,  16  N.  H.,  242. 

The  court  also  erred  in  charging  that  the  confession  of  judg- 
ment on  the  bond  in  pursuance  of  the  warrant  of  attorney,  pre- 
vented the  presvmiption  of  payment  from  arising  until  twenty 
years  thereafter,  instead  of  twenty  years  from  the  date  of  the 
bond,  or  on  each  of  the  instalments  of  it  from  the  times  when 
the  several  instalments  fell  due  respectively.  It  is  submitted 
that  the  confession  of  judgment  upon  the  bond  so  late  as  between 
seventeen  and  eighteen  years  after  it  was  given  and  long  after  the 
death  of  the  obligee.  Temple,  and  at  the  instance  of  his  adminis- 
trator, did  not  and  ought  not  to  arrest  the  lapse  of  time  in  that 
regard,  and  create  a  new  point  of  reckoning  in  that  respect  under 
the  common  rule  in  regard  to  the  presumption  of  payment  of  a 
bond  after  the  lapse  of  twenty  years.  The  parties  resided  very 
near  each  other  as  long  as  they  both  lived,  and  had  constant 
dealings  with  each  other  from  the  time  of  the  giving  of  the 
bond  until  the  death  of  Temple,  and  yet  he  never  had  judgment 
entered  upon  it  or  had  it  settled  between  them.  These  facts 
alone  were  strong  circtimstances  tending  to  raise  a  presumption 
of  its  payment  to  him  in  his  lifetime  in  some  way  satisfactory  to 
him,  and  should  have  gone  to  the  jury  for  that  purpose  to  be 
weighed  and  considered  by  them.  But  the  confession  of  the 
judgment  upon  it  did  not  arrest  or  stop  the  running  of  the  twenty 
year  period,  and  when  in  two  or  three  years  thereafter  it  had 
completely  elapsed  and  expired,  and  the  presimiption  of  pay- 
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ment  in  the  absence  of  any  proof  to  the  contrary,  had  become 
conclusive  in  regard  to  the  matter,  and  the  court  should  so  have 
instructed  the  jury.  The  warrant  of  attorney,  it  was  true,  au- 
thorized the  confession,  but  the  object  of  it  was  special,  and  was 
merely  to  enable  the  obligee  to  obtain  judgment  for  the  debt 
without  suit,  and  it  was  not  in  the  contemplation  of  the  parties, 
or  either  of  them,  that  it  should  extend  further  than  that.  To 
hold,  therefore,  that  after  the  lapse  of  seventeen  or  eighteen 
years,  such  a  warrant,  when  executed,  shall  have  all  the  legal 
effect  and  efficacy  of  an  appearance  and  confession  of  judgment 
in  open  court  on  a  suit  brought,  is  carrying  its  effect  far  beyond 
what  the  parties  contemplated,  and  cannot  but  work  a  manifest 
hardship  and  injustice  on  the  obligor  in  this  and  all  like  cases. 
He  had  been  able  to  find  but  two  cases  pro  or  con  upon  this 
point,  but  both  of  them  were  in  his  favor.  In  the  first  which 
arose  in  this  State,  Chief  Justice  Clayton  intimates  an  opinion 
in  the  strongest  terms  that  the  confession  of  judgment  can  have 
no  such  effect.  The  other  was  in  Pennsylvania,  in  which  the 
same  opinion  is  expressed  with  even  more  emphasis  by  Judge 
Duncan.  Parker  v.  Whitaker,  4  Harr.,  528;  Cope  v.  Hum- 
phreys, 14  S.  &  R.,  15. 

Massey,  for  the  defendant  in  error.  The  whole  amovmt  of  the 
judgment  was  due  and  owing,  except  only  so  far  as  it  had  been 
reduced  by  payments.  The  substance  and  form  of  the  issue 
involved  only  a  question  of  payment,  and  the  burden  was  on 
the  plaintiff  in  error  to  show  such  payments,  if  any  had  been 
made.  What  was  the  status  of  the  judgment  after  the  court  had 
directed  the  issue?  It  was  not  vacated,  nor  was  the  lien,  force 
or  effect  of  it  disttu-bed.  The  only  effect  of  granting  the  rule 
and  directing  the  issue  was  to  open  the  judgment  for  the  mere 
purpose  of  inquiring  as  to  what  amount  was  due  and  unpaid 
thereon,  the  judgment  being  preserved  and  still  standing  as  such 
for  whatever  amount  should  be  ascertained  by  the  verdict  of  the 
jury  on  the  trial  of  the  issue  to  be  unpaid  thereon.  State,  use  of 
Parker,  v.  Whitaker,  4  Harr.,  527,  note  a.  And  we  say  no  proof 
was  admissible  in  the  trial  of  the  issue,  except  such  as  would 
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have  been  properly  admissible  under  some  plea  properly  entered 
in  an  action  of  scire  facias  upon  the  judgment;  especially,  as  the 
matters  relied  on  as  defences  were  subsequent  in  point  of  time 
to  the  date  of  the  judgment  bond.  But  what  in  law  constitutes 
payment?  It  must  be  in  money  or  something  accepted  in  lieu 
of  it,  and  therefore  payment  otherwise  than  in  money  presup- 
poses an  agreement  to  accept  it  as  such  instead  of  money,  so  that 
in  legal  contemplation  there  can  be  no  satisfaction  in  whole  or  in 
part  of  a  judgment  on  a  bond  conditioned  for  the  payment  of 
money  absolutely  otherwise  than  by  the  payment  of  money, 
unless  it  be  shown  that  there  was  an  understanding  or  agreement 
between  the  parties  to  accept  some  substitute  for  money.  And 
therefore  the  cotul  below  did  not  err  in  instructing  the  jury  that 
the  account  and  due-bill  in  question  could  not  be  considered  and 
allowed  by  them  as  payments  or  credits  on  the  bond  without 
proof  of  an  understanding  to  that  effect  between  the  parties  to 
it.  2  Greenl.  Ev.,  §  516;  Kingston  Bank  v.  Gray,  19  Barb., 
459;  Clark  v.  Wells,  5  Gray,  69;  Vaughan  v.  Marshall,  1 
Houst.,  604. 

A  set-off  cannot  be  properly  pleaded  to  a  scire  facias  on  a 
judgment,  and  the  provisions  of  our  statute  concerning  set-off 
where  an  executor  or  administrator  is  either  party  plaintiff  or 
defendant,  relate  only  to  suits  to  obtain  judgment,  and  not  to 
cases  where  judgment  has  already  been  obtained,  as  in  this  case, 
imder  a  warrant  of  attorney  bearing  date  nearly  twelve  years 
before  the  date  of  the  due-bill.  1  Ch.,  PI.  481.  But  admitting 
for  the  sake-  of  argument  that  both  the  due-bill  and  book  account 
could  have  been  proper  subjects  of  set-off,  they  could  not  have 
been  allowed  as  such  in  this  case,  because  they  were  both  barred 
by  the  statute  of  limitations  prior  to  the  1st  day  of  November, 
1878,  when  the  issue  was  directed,  and  also  prior  to  the  23d  day 
of  April  in  that  year  when  the  affidavit  of  the  plaintiff  in  error 
was  filed  in  the  court  below  on  which  the  rule  was  granted,  and 
one  or  the  other  of  those  dates  must  be  taken  as  the  commence- 
ment of  it  within  the  provisions  of  section  16,  chapter  123  of  the 
Revised  Code,  if  its  provisions  be  applicable  to  such  a  case  as 
this.     Cloud  having  given  his  bond  with  warrant  of  attorney  to 
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confess  judgment  for  the  debt,  was  estopped  in  a  court  of  law 
from  setting  up  anything  as  a  set-off,  and  would  be  required 
to  invoke  the  aid  of  a  court  of  equity.  If  judgments  were  to  be 
opened  to  let  in  such  defences  as  set-off,  even  if  they  were  prop- 
erly pleadable,  endless  litigation  would  ensue,  and  the  security 
of  judgments  on  bonds  with  warrants  of  attorney  would  be  greatly 
impaired.  Besides,  he  had  his  remedy  for  the  recovery  of  the 
due-bill  by  a  suit  of  law,  which  he  neglected,  and  lost  it  by  his 
own  laches.  There  was  no  error  in  the  charge  on  the  question 
of  presumption  of  payment  of  the  bond  arising  from  the  lapse 
of  time,  because  it  was  merged  in  a  judgment  before  any  such 
presumption  of  pajrment  arose  against  it.  The  bond  was  extin- 
guished in  the  judgment,  and  by  it  the  nature  and  character  of 
the  debt  was  changed  into  a  debt  of  another  and  a  higher  grade, 
and  was  converted  into  a  debt  of  record  by  the  operation  of  law, 
and  the  solemn  sanction  of  a  judgment  at  law,  and  it  was  defini- 
tive and  conclusive  as  if  it  had  been  recovered  in  an  action  at 
law  on  the  bond  without  a  warrant  of  attorney  to  confess  judg- 
ment upon  it.  It  was  therefore  clear  that  the  computation  of 
time  with  respect  to  the  presumption  of  payment  of  the  debt 
must  be  made  from  the  date  of  the  judgment  and  not  from  the 
date  of  the  bond.  Rev.  Code,  188,  §  5;  Hopkins  v.  West, 
83  Pa.,  110;  Clark  v.  Douglass,  62  Pa.,  408,  415;  James 
V.  Jarrett,  17  Pa.,  370;  McCullough  v.  Montgomery,  7  S.  &  R., 
28;  Macfarland  v.  Irwin,  8  Johns.,  77. 

Judgment  having '  been  entered  and  a  fi.  fa.  execution  issued 
thereon  within  twenty  years  from  the  date  of  the  bond,  consti- 
tuted the  highest  sort  of  a  demand  for  payment,  which  would 
rebut  the  presvmiption,  if  calculated  from  the  date  of  it.  Robin- 
son's Adm'r.  v.  Milby's  Adm'r.,  2  Houst.,  397.  The  court  did 
not  err  in  rejecting  the  offer  of  the  evidence  first  mentioned  in 
the  bill  of  exceptions,  because  such  evidence  could  have  consti- 
tuted no  defence  in  a  court  of  law,  and  was  not  pertinent  to  the 
issue  on  trial. 

The  Court  being  of  the  opinion  that  it  was  not  a  case  in  which 
a  writ  of  error  would  lie,  ordered  it  to  be  dismissed. 
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Emsha  W.  Cannon,  George  W.  Cannon  and  Henry  W. 
Long  assignee  of  John  T.  Long,  complainants  below,  appel- 
lants, V.  Seth  Hudson  and  Josiah  P.  Marvel,  Sheriff  of 
Sussex  County,  respondents  below,  respondents. 

There  is  no  principle  of  equity  better  settled  than  this,  that  where  one  creditor 
has  two  funds  to  either  of  which  he  may  resort  for  the  payment  of  his  lien 
on  them,  and  another  creditor  has  a  lien  on  one  of  them  only,  he  shall  be 
required  in  the  first  instance  to  resort  to  the  fund  on  which  the  other  has  no 
lien,  or  if  there  be  a  creditor  by  lien  on  divers  tracts  of  land,  and  another  by 
lien  on  one  or  more  of  them  only,  the  former  shall  exhaust  his  remedy  against 
those  not  covered  by  the  lien  of  the  latter  before  resorting  to  them  to  satisfy 
any  deficiency. 

It  is  also  a  principle  of  equity  that  a  bona  fide  purchaser  of  land  shall  not 
have  it  subjected  to  the  payment  of  liens  upon  it,  until  the  other  lands  held 
by  the  vendor  at  the  time  of  the  purchase,  or  afterwards  acquired  by  him, 
shall  have  been  made  liable  to  such  payment  and  found  to  be  deficient  for 
that  purpose. 

The  doctrine  of  vendor's  lien  for  purchase  money,  as  it  is  stated  in  the  courts, 
has  not  yet  been  recognized  in  this  State. 

R.  H.  sold  a  tract  of  one  hundred  acres  of  land  to  S.  H.  subject  to  three 
several  judgments  before  recovered  against,  and  received  the  money  for  it 
without  applying  any  part  of  it  to  the  judgments.  Afterward  R.H.  purchased 
a  tract  of  fifty  acres  in  the  same  county  of  J.  T.  L.  after  which  H.  W.  L.,  as 
the  assignee  of  J.  T.  L.  recovered  a  judgment  against  R.  H.,  and  still  later 
E.  W.  C,  and  G.  W.  C.  also  recovered  a  judgment  against  R.  H.  and  which 
two  last  judgments  were  liens  only  on  the  fifty-acres  tract.  Afterwards 
execution  with  clause  of  attachment  was  issued  on  the  last  mentioned  judg- 
ment against  him,  and  laid  in  the  hands  of  S.  H.  against  whom  R.  H.  had 
since  recovered  a  judgment,  and  which  was  also  levied  on  the  tract  of  fifty 
acres,  and  which  was  afterwards  sold  on  a  venditioni  exponas  thereon  by 
the  sheriff,  and  the  proceeds  of  the  sale  retained  in  his  hands  subject  to  the 
question  to  be  heard  before  the  Court  of  Chancery  between  the  parties  to  this 
suit  whether  the  same  was  to  be  applied,  so  far  as  necessary,  to  the  pay- 
ment of  the  three  judgments  first  mentioned  to  the  entire  exclusion  of  the 
two  judgments  last  mentioned,  as  contended  for  by  the  appellees,  or  only  so 
much  thereof  as  shall  be  required  for  that  purpose  after  a  resort  to  and  a 
sale  had  of  the  one  hundred-acre  tract  which  was  alone  covered  by  the  liens 
of  the  three  judgments  first  above  mentioned,  as  contended  for  by  the  appel- 
lants. The  Court  held  that  the  question  involved  in  the  case  was  not  simply 
between  creditors  merely  of  a  common  debtor,  as  S.  H.  was  a  bona  fide  pur- 
chaser and  had  paid  for  the  one  hundred  acre  tract.  But  there  were  two 
equities  involved,  that  of  S.  H.  as  such  purchaser,  and  that  of  the  two  junior 
judgment  creditors,  which  to  say  the  least  of  them  were  equal  under  all  the 
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facts  and  circumstances  disclosed  in  the  case,  and  where  the  question  is 
determined  by  the  well-known  maxim  in  equali  jure  melior  est  conditio 
defendentis. 

This  case  came  up  on  appeal  from  the  decree  of  the  Chancellor 
sitting  in  and  for  Sussex  County  on  bill  and  answer  filed  by  the 
said  complainants  and  respondents,  and  heard  before  him  with- 
out depositions  having  been  taken,  and  upon  which  he  ordered 
the  bill  to  be  dismissed.  The  facts  alleged  and  admitted  in  the 
case  will  be  found  sufficiently  stated  in  the  opinion  upon  it  in 
this  court  to  dispense  with  any  further  reference  to  them  here. 
The  appeal  was  heard  before  Comegys,  C.  J.,  and  Wootten, 
Houston  and  Wales,  J.  J. 

Comegys,  C.  J.,  delivered  the  opinion  of  the  cotirt. 

The  bill  in  this  case  states,  in  substance,  that,  on  the  14th 
day  of  April,  1865,  Manaan  Gum  recovered  a  judgment  D.  S.  B. 
in  the  Superior  Court  of  Sussex  County  against  Robert  Hudson, 
for  the  real  debt  of  one  hundred  and  forty-seven  dollars  and 
twenty-seven    cents,    with    interest    from    the    13th    of    March, 

1865,  the  same  being  No.  15  as  of  the  April  Term,  1865,  of 
the  said  court:  That  on  the  13th  day  of  March,  1866,  he  re- 
covered against  him,  in  the  said  court,  another  judgment  D.  S. 
B.  for  the  real  debt  of  one  hundred  and  twenty-one  dollars  and 
fifty  cents,  with  interest  from  the  12th  of  March,  1866,  being 
No.  195  to  the  October  Term,  1865,  of  the  said  court;  and  that,  on 
the  4th  day  of  December,  1867,  Elisha  W.  Cannon  and  George 
W.  Cannon,  two  of  the  appellants,  as  assignees  of  Lemuel  Der- 
rickson,  recovered  against  the  said  Robert  Hudson,  in  the  said 
court,  another  judgment  D.  S.  B.  for  the  real  debt  of  one  hun- 
dred and  forty -six  dollars,  with  interest  from  the  24th  of  May, 

1866,  being  No.  58  as  of  the  October  Term,  1867,  of  the  said 
court:  That  at  the  time  of  the  recovery  of  these  judgments, 
respectively,  said  Robert  Hudson  was  the  owner  in  fee-simple, 
and  possessed  of  a  tract  of  land  in  Dagsborough  Hundred-,  in 
said  County  of  Sussex,  containing  one  hundred  acres,  upon  which 
the  said  judgments  were  liens:  That,  on  the  24th  day  of  Feb- 
ruary, 1869,  the  said  Robert  Hudson  conveyed  the  said  tract  of 
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one  hundred  acres  to  his  father,  Seth  Hudson,  one  of  the  re- 
spondents, for  the  consideration  or  sum  of  twelve  hundred  dollars : 
That,  after  the  sale  of  that  tract,  the  said  Robert  Hudson  bought 
another  tract,  containing  fifty  acres,  from  John  T.  Long,  which 
was  also  in  Dagsborough  Hundred:  That,  on  the  8th  of  March, 
1869,  Henry  W.  Long,  as  the  assignee  of  the  said  John  T.  Long, 
recovered  against  him  a  judgment  D.  S.  B.  in  the  court  aforesaid, 
for  the  real  debt  of  thirteen  hundred  dollars,  with  interest  from 
the  23d  of  February,  1869:  That,  on  the  7th  day  of  March, 
1872,  and  after  the  death  of  the  said  Robert  Hudson,  but 
before  the  term  of  the  said  Superior  Court  next  succeeding 
that  event,  the  appellants,  Elisha  W.  Cannon  and  George  W. 
Cannon,  recovered  a  judgment  D.  S.  B.  against  said  Robert 
Hudson,  in  the  court  aforesaid,  for  the  real  debt  of  one  hun- 
dred and  thirty-two  dollars,  being  No.  189  as  of  the  October 
Term,  1871,  of  the  said  court:  That,  the  said  two  last-men- 
tioned judgments  are  liens  against  the  last-purchased  tract  only: 
That  the  said  Robert  Hudson  recovered  a  judgment  D.  S.  B. 
for  the  real  debt  of  four  hundred  dollars  in  the  said  court 
against  his  said  father,  Seth  Hudson,  one  of  the  respondents 
aforesaid,  on  the  2d  of  March,  1869,  with  interest  from  the  24th 
of  February,  1869,  the  same  being  No.  313  as  of  the  October 
Term,  1868,  of  the  said  court:  That  afterwards,  the  said  Henry 
W.  Long,  as  assignee  as  aforesaid  of  the  said  John  T.  Long, 
sued  out  of  the  said  court  a  writ  of  fieri  facias,  upon  his  afore- 
said judgment,  against  the  said  Robert  Hudson,  to  satisfy  the 
same,  the  said  execution  being  No.  519  to  the  April  Term,  1872; 
and  it  appears  that  he  also  sued  out  what  is  called  a  fi.  fa.  at- 
tachment against  the  said  Seth  Hudson  as  garnishee  of  the  said 
Robert  Hudson  [this  was  probably  a  fi.  fa.  against  Robert 
Hudson  with  a  clause  of  attachment  which  was  laid  in  the  hands 
of  the  said  Seth  Hudson]:  That  before  the  return  of  the  said 
fi.  fa.,  the  said  Robert  Hudson  died  intestate,  leaving  all  five  of 
said  judgments  unsatisfied  and  unpaid:  That  under  his  said 
writ  of  fi.  fa.  the  said  Henry  W.  Long,  as  asignee  as  aforesaid  of 
said  John  T.  Long,  recovered  out  of  the  proceeds  of  the  sale  of 
the  personal  property  of  the  said  Robert  Hudson  the  sum  of 
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six  hundred  and  three  dollars  and  thirty  cents,  and  that  the  said 
Seth  Hudson,  on  or  about  the  20th  day  of  May,  1871,  paid  to 
him,  as  such  asignee,  the  sum  of  one  hundred  and  three  dollars 
and  sixty-seven  cents,  and  also,  on  the  4th  of  July,  1872,  the 
further  sum  of  seventy-five  dollars,  leaving  yet  unpaid  a  balance 
which  is  in  the  Superior  Court,  and  which  is  supposed  to  .be 
about  the  sura  of  three  hundred  and  five  dollars:  That  after- 
wards a  writ  of  venditioni  exponas  to  sell  lands,  being  No.  433, 
to  the  October  Term,  1872,  of  the  said  court,  was  issued  at  the 
suit  of  the  said  Henry  W.  Long,  as  assignee  as  aforesaid,  and 
that  under  the  same  the  aforesaid  tract  of  fifty  acres  was  sold  on 
the  27th  of  September.  1872,  to  one  John  M.  Mumford  for  the 
sum  of  eight  hundred  dollars,  of  which  due  return  was  made, 
showing  costs  of  ninety-eight  dollars  and  ten  cents:  That  there 
are  no  other  liens  against  the  tract  of  fifty  acres  than  the  five 
judgments  above  stated:  That  no  execution  has  ever  been  sued 
out  upon  either  of  the  three  first-mentioned  judgments:  That 
application  was  made  to  the  Superior  Court  at  the  then  last 
Term  (October  Term,  1872)  to  set  aside  the  aforesaid  sale  of  the 
said  fifty-acre  tract,  which  was  denied;  and,  second,  to  apply  the 
proceeds,  after  deducting  the  costs,  to  the  balance  due  on  the 
said  judgment  of  the  said  Long,  and  to  the  judgment  of  the 
orators,  Elisha  W.  Cannon  and  George  W.  Cannon,  No.  189,  as 
of  the  October  Term,  1871,  so  as  to  leave  the  holders  of  the  said 
first  three  judgments  to  proceed  against  the  one  hundred-acre 
tract  sold  as  aforesaid  by  the  said  Robert  Hudson  to  his  father 
Seth  Hudson,  on  the  principle  of  marshalling  securities,  which 
application  was  also  denied  on  the  ground  that  resort  for  relief 
under  such  a  claim  must  be  to  "a  Court  of  Equity,  and  directing 
the  sheriff  and  respondent,  Josiah  P.  Marvel  to  hold  the  money 
arising  from  the  said  sale  till  application  for  its  disposal  could 
be  made  to  the  Chancellor:  That  the  said  Manaan  Gum,  the 
plaintiff  in  the  first  two  judgments  against  the  said  Robert  Hud- 
son, assigned  the  same  for  value  received  to  the  said  complainants, 
the  Messrs.  Cannon:  That  if  the  proceeds  of  the  sale  of  the  said 
tract  of  fifty  acres  be  applied  to  the  said  first  three  judgments,  it 
will  pay  them  off  and  also  pay  a  part  of  the  first  of  the  last  two 
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judgments,  that  is,  the  judgment  of  Henry  W.  Long,  assignee  of 
John  T.  Long,  but  will  leave  wholly  unpaid  the  last  one,  that 
is  the  judgment  of  the  complainants.  Cannon  and  Cannon,  for 
the  real  debt  of  one  hundred  and  thirty-two  dollars  recovered  as 
aforesaid  after  the  death  of  said  Robert  Hudson,  but  before  a 
term  had  elapsed.  The  bill  then  discusses  the  equitable  question 
of  marshalling  securities,  claiming  that  as  the  first  three  judg- 
ments can  be  paid  by  a  sale  of  the  one  hundred-acre  tract,  upon 
which  they  alone  bind  as  liens,  they  ought  not  to  be  allowed  to 
have  applied  to  them  any  of  the  proceeds  of  the  sale  of  the  said 
fifty-acre  tract,  until  the  last  two  judgments  have  been  fully 
satisfied  and  paid  thereout,  and  that  they  should  be  compelled 
to  resort  in  the  first  instance  to  the  said  tract  of  one  hundred 
acres,  and  exhaust  the  proceeds  of  its  sale  in  or  towards  the  sat- 
isfaction of  their  said  three  judgments  before  claiming  any  part 
of  the  proceeds  of  the  sale  of  the  fifty-acre  tract  held  by  the 
sheriff.  It  is  then  shown  that  a  part  of  the  first  of  the  last  two 
judgments  has  been  realized  from  the  proceeds  of  the  sale  of  said 
Robert  Hudson's  personal  property.  The  bill  then  contains 
prayers  suitable  to  the  positions  assumed  in  it,  including  a 
prayer  for  an  injunction  against  the  sheriff  and  defendant,  Marvel, 
to  restrain  him  from  applying  any  part  of  the  proceeds  of  the 
sale  made  by  him  to  the  said  first  three  judgments  against  Robert 
Hudson. 

At  the  ensuing  March  Term  of  the  Court  of  Chancery  a  pre- 
liminary injunction  was  issued  as  prayed  for  in  the  bill,  by  con- 
sent of  the  respondents. 

On  the  9th  of  March,  1874,  the  respondent,  Seth  Hudson,  filed 
his  answer  to  the  bill;  and  afterwards  the  bill  and  answer 
appearing  to  have  been  mislaid,  a  bill  was  filed  of  the  same 
character  as  the  first,  by  allowance  of  the  Chancellor,  nunc  pro 
tunc,  and  another  answer  was  also  filed;  but  there  is  no  material 
difference  in  either  of  them,  respectively.  Both  the  answers 
admit  the  main  facts  set  forth  in  the  bills,  but  the  equity  of  each 
is  denied.  No  depositions  were  taken  on  either  side;  but  the 
proper  exhibits  were  duly  filed. 

On  the  26th  day  of  June,  1877,  the  Chancellor  made  a  decree 
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that  the  injunction  be  dissolved,  that  the  bill  be  dismissed,  and 
that  the  complainants  pay  the  costs  in  three  months,  or  attach- 
ment.     From    this    decree    the    complainants    below    appealed. 

The  question,  therefore,  presented  to  us  is  this — did  the  chan- 
cellor err  in  dissolving  the  preliminary  injunction  and  in  dis- 
missing the  complainants'  bill?  This  is  answered  by  determining 
the  question  of  the  equity  of  the  bill  raised  by  the  complainants, 
and  met  by  the  respondents.  They  are,  here,  as  they  were  in 
the  court  b^ow,  fairly  at  issue  upon  the  point  of  equity. 

There  is  no  principle  of  equity  better  settled  than  this — that 
where  one  creditor  has  two  funds,  to  either  of  which  he  may  resort 
for  the  payment  of  his  lien  upon  both  of  them,  and  another 
creditor  has  a  lien  upon  but  one  of  them,  he  shall  be  required 
to  resort  in  the  first  instance,  to  that  one  of  them  to  which  such 
other  creditor  cannot  resort  at  all  because  he  has  no  lien  upon 
it.  Stated  differently — if  there  is  a  creditor  by  lien  upon 
divers  tracts  of  land,  and  another  by  lien  upon  one  or  more  of 
them  only,  the  former  shall  exhaust  his  remedy  against  those 
not  covered  by  the  latter's  lien  before  resorting  to  them  to  satisfy 
a  deficiency. 

It  is,  however,  another  principle  of  equity — that  a  bona  fide 
purchaser  of  lands  shall  not  have  his  purchase  subject  to  the 
payment  of  liens  upon  it,  until  the  other  lands  held  by  the 
vendor  at  the  time  of  the  purchase,  or  afterwards  acquired,  shall 
have  been  made  liable  to  such  pa3rment  and  found  to  be  deficient 
for  that  purpose.  The  doctrine  of  vendor's  lien  for  purchase- 
money,  as  it  is  stated  in  the  courts,  has  not  yet  been  recognized 
in  this  State.  This  brings  us  to  the  consideration  of  the  ques- 
tion presented  by  the  pleadings:  whether  in  this  case  the  first 
three  judgments  are  entitled  to  the  proceeds  of  the  sale  of  the 
tract  of  fifty  acres  so  far  as  the  same  is  necessary  to  pay  them  off, 
to  the  exclusion  of  the  last  two  judgments — as  contended  for  by 
the  appellees;  or  whether  to  only  such  part  thereof  as  shall  be 
requisite  for  that  purpose  after  resort  had  to  the  tract  of  one 
hundred  acres,  sold  as  aforesaid  by  the  debtor,  Robert  Hudson, 
to  his  father  the  said  appellee,  Seth  Hudson,  as  contended  for 
by  the  appellants. 
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If  the  question  were  one  between  the  creditors  of  Robert 
Hudson  alone,  he  holding  the  two  tracts  of  land,  and  the  last 
two  judgments  were  mortgages  of  the  last  acquired  tract  of  fifty 
acres,  we  should  have  no  hesitation  in  saying  that  the  tract  of 
one  hundred  acres  should  be  first  resorted  to  by  the  creditors  in 
the  first  three  judgments  for  payment  of  them  in  case  they  were 
proceeding  to  collect  them;  and  in  case  they  were  not,  and  yet 
a  sale  of  the  fifty-acre  tract  had  been  made  by  legal  process,  that 
to  the  extent  its  proceeds  should  be  necessary  to  discharge  them, 
the  creditors  in  such  mortgages  should  stand  in  the  place  of 
the  creditors  in  the  first  three  judgments,  and  should  have 
their  mortgage-money  paid  out  of  the  tract  upon  which  they 
were  no  lien,  by  a  principle  of  subrogation,  or  substitution, 
which  is  familiar  equity.  But  the  question  is  not  between 
Robert  Hudson's  creditors  only,  another  party  being  concerned 
in  it — the  appellee,  Seth  Hudson.  He  bought  the  tract  of 
one  hundred  acres  before  either  of  the  last  two  judgments 
was  recovered,  and  paid  for  it,  partly  in  cash  and  partly 
by  his  obligation  for  the  balance,  both  sums  together  making 
the  whole  purchase-money.  In  his  answer  he  says  that  it 
was  intended  that  the  first  three  judgments  should  be  satisfied 
out  of  this  purchase  money;  but  that  was  not  done,  and  it  is 
immaterial  to  this  question  that  it  was  not.  It  is  also  alleged  by 
him  that  the  tract  of  fifty  acres  was  purchased  by  Robert  Hud- 
son before  the  sale  of  the  one  hundred  acre  tract;  but  that  is 
immaterial  also.  The  first  three  judgments  remained  unsatis- 
fied, and  liens  against  that  tract,  and  became  such  upon  the 
other  tract  the  moment  the  title  to  it  passed.  In  this  state  of 
the  case,  an  equity  arose  in  behalf  of  Seth  Hudson  to  have  the 
tract  last  piu"chased  subjected  to  the  payment  of  the  first  three 
judgments  before  his  own  could  be  touched,  upon  a  well-known 
principle  recognized  and  enforced  in  courts  of  equity  and  herein- 
before referred  to.  Here,  then,  were  two  equities — that  of  Seth 
Hudson,  just  stated,  and  that  of  the  junior  creditors  of  Robert 
Hudson  to  have  the  one  hundred-acre  tract  sold  and  applied  first 
to  the  senior  judgments.  It  cannot  be  contended  that  the  equity 
of  the  junior  creditors  is  greater  than  that  of  Seth  Hudson,  the 
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purchaser,  who  paid  his  full  purchase-money  in  one  way  or 
another.  The  most  that  can  be  said  of  it  is,  that  it  is  the  equal 
of  his.  It. can  be  no  better  with  respect  to  either  of  the  jimior 
judgment  creditors,  and  not  so  good,  so  far  as  the  first  junior 
judgment  is  concerned;  for  the  assignor  of  it,  John  T.  Long, 
who  was  the  vendor  of  the  fifty-acre  tract,  could  have  secured 
himself  by  a  mortgage  for  purchase-money.  Assvmiing,  how- 
ever, the  equities  to  be  equal,  the  whole  question  is  settled  by  a 
well-known  maxim :  In  equali  jure,  melior  est  conditio  defenden- 
tis — where  the  equities  are  equal,  the  defendant  is  to  be  favored. 
It  is  also  another  rule  recognized  in  courts  of  law,  that  when  a 
loss  must  fall  upon  one  of  two  innocent  persons,  both  being  free 
from  blame,  and  justice  being  thus  in  equilibrio,  the  same  prin- 
ciple shall  apply.  Per  Bailey,  J.,  in  East  India  Company  v. 
Tritton,  3  B.  &  C,  289  (10  Eng.  C.  L.).  It  was  imprudent, 
undoubtedly,  in  Seth  Hudson  not  to  apply  his  purchase-money, 
so  far  as  needed  for  that  purpose,  to  pay  off  the  judgments 
against  Robert  Hudson,  his  grantor,  at  the  time  of  the  convey- 
ance to  him  of  the  one  hundred-acre  tract;  but  that  in  no  wise 
affects  his  equity,  the  principle  of  looking  to  the  application  of 
purchase-money  having  no  relation  to  a  case  like  his.  If  he 
chose  to  take  the  risk  of  Robert  paying  the  judgments  off,  on 
acquiring  other  land  which  would  be  bound  by  them,  he  had  the 
right  to  do  so. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  Chancellor 
ought  to  be  affirmed,  with  costs. 

Lay  ton  for  the  appellants. 
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Robert  Lambden  v.  James  W.  Hill. 

A  special  contract  to  purchase  a  specified  number  of  railroad  cross-ties  of 
standard  quality  and  dimensions  at  a  stipulated  price  per  tie,  afterwards  to 
be  delivered,  if  they  are  then  made,  and  are  capable  of  being  seen  and  ex- 
amined by  him,  is  binding  on  the  purchaser,  but,  if  not,  then  he  is  not  bound 
to  accept  them,  or  any  part  of  them,  unless  they  are  standard  and  merchant- 
able ties  worth  the  price  stiptdated  to  be  paid  for  them. 

Assumpsit  for  eighteen  hundred  raih-oad  cross-ties,  eight  hun- 
dred sawed  and  one  thousand  hewed,  at  forty  cents  each,  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant. 

The  proof  was,  that  the  defendant  had  contracted  to  buy  for 
the  Delaware  Railroad  Company,  from  the  plaintiff,  good  white 
oak  cross-ties,  both  sawed  and  hewed,  of  standard  quality  and 
dimensions,  at  that  price,  to  be  delivered  to  him  on  the  line  of  the 
railroad;  and  afterwards,  the  above-mentioned  number  of  cross- 
ties  were  delivered  by  him  at  the  place  designated,  but,  as  a  con- 
siderable portion  of  them  were  not  of  the  standard  quality  and 
dimensions,  or  merchantable  at  the  price  contracted  to  be  paid 
for  them,  the  defendant  offered  to  receive  all  that  were  so,  and 
to  pay  the  stipulated  price  for  them,  if  the  plaintiff  would  allow 
him  to  cull  them,  which  offer  he  rejected,  and  the  action  was 
brought  for  the  whole  amount  of  them. 

The  counsel  for  the  defendant  contended  that  he  contracted  to 
buy  them  for  a  special  purpose,  and  of  standard  quality  and 
dimensions,  from  which  the  law  would  imply  that  they  should 
be  merchantable  and  suitable  for  the  purpose,  and  if  they  were 

(29) 


30  DELAWARE 

Lambden  v.  Hill. 

not  so,  then  he  was  not  bound  to  take  them,  but  might  rescind 
the  contract,  for  he  was  certainly  not  bound  to  accept  such  of 
them  as  were  not  merchantable  at  the  price  promised  to  be  paid 
for  them. 

The  counsel  for  the  plaintiff  replied  that  the  contract  was  in 
general  terms,  as  to  which  the  only  proof  was  the  statement  made 
by  the  defendant,  that  he  had  bought  them  of  the  plaintiff,  con- 
sisting of  eighteen  hundred  and  eighty,  at  forty  cents  each,  be- 
cause there  was  quite  a  large  number  of  them,  but  there  was 
nothing  said  by  him  for  what  purpose  he  had  bought  them,  and 
there  was  no  further  proof  as  to  the  terms  of  the  contract  be- 
tween them. 

The  Court,  Comegys,  C.  J.,  charged  the  jury,  that  the  contract 
according  to  the  evidence  was  for  the  purchase  of  a  lot  of  rail- 
road cross-ties,  eighteen  hundred  and  eighty  in  number,  at  forty 
cents  ea9h,  from  the  plaintiff  by  the  defendant,  and  if  they  had 
then  been  made,  and  the  defendant  had  then  seen  them,  or  had 
specially  contracted  to  buy  that  particular  lot  of  cross-ties  at  the 
price  stipulated,  he  was  bound  to  accept  them  and  to  pay  that 
price  for  them  when  they  were  tendered  to  him  at  the  place 
agreed  on.  But  if  they  were  not  then  made,  or  were  not  then 
capable  of  being  seen  and  examined  by  him,  he  was  not  bound 
to  accept  them,  or  any  part  of  them,  unless  they  were  standard 
and  merchantable  ties,  worth  that  price  in  the  market  at  the  time 
the  contract  was  entered  into. 

Moore  for  plaintiff. 
Cullen  for  defendant. 


Mary  A.  C.  Dawson  v.  Medford  L.  Watson  and  Another. 

Although  a  husband  and  wife  live  together  on  premises  rented  by  the 
husband,  her  goods  and  chattels  cannot  be  distrained  for  the  rent  of  them 
after  the  expiration  of  the  tenancy  and  the  removal  of  the  goods  from  the 
demised  premises. 
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This  was  a  case  stated.  The  plaintifT,  Mary  A.  C.  Watson, 
was  a  married  woman,  living  with  her  husband  in  premises 
rented  by  him  from  Medford  L.  Watson,  the  defendant,  but  she 
owned  and  had  on  the  premises  dxiring  the  tenancy  certain 
personal  property  which  she  held  in  her  own  right,  and  which 
had  been  removed  from  them  before  the  defendant  distrained 
on  them  for  the  rent,  when  she  brought  this  action  of  replevin 
in  her  own  name  to  recover  the  goods,  and  the  question  sub- 
mitted was  whether  she  was  entitled  to  recover  in  the  action? 

Robinson  for  the  plaintiff.  The  landlord  in  this  case  had  no 
right  since  the  enactment  of  the  statute  of  April  9,  1873,  for 
the  benefit  of  married  women,  to  distrain  upon  the  property  of 
the  plaintiff,  a  married  woman,  for  rent  due  from  her  husband 
after  the  expiration  of  the  tenancy  and  after  the  removal  of  such 
property  from  the  demised  premises.  The  act  referred  to, 
chap.  120,  §  23,  Rev.  Code,  710,  relieves  the  property,  real 
and  personal,  of  married  women  from  liability  for  their  hus- 
band's debts,  and  expressly  declares  it  their  sole  and  separate 
property,  is  a  remedial  statute  and  as  such  is  to  receive  a  liberal 
construction.  Coverdal  v.  Gorman,  4  Houst.,  624;  New  v.  Pile, 
2  Houst.,  9.  But  the  act  has  not  deprived  the  husband  of  his 
right  and  authority  to  select  a  residence  for  both  himself  and  his 
wife,  nor  has  it  relieved  him  of  his  duty  and  obligation  to  support 
her.  2  Bishop  on  Married  Women,  §§  156,  157.  So  far  as 
the  landlord  of  the  premises  in  the  case  was  concerned  the 
separate  goods  and  chattels  of  the  wife,  were  therefore  the  same 
as  those  of  an  entire  stranger  to  the  husband,  and  under  the 
statute  were  not  liable  to  his  distress  for  the  rent  after  their 
removal  from  the  premises.  Taylor's  Landlord  and  Tenant, 
§§  576,  577;  Postman  v.  Havill,  25  E.  C.  L.,  369;  Thorton 
V.  Adams,  M.  &  S.,  38;  Coles  v.  Maynard,  11  Hill,  447; 
Frisby  V.  Thayer,  25,  Wend.,  396;  Adams  v.  Lacomb,  1  Dall., 
440. 

The  counsel  for  the  defendant  submitted  the  case  without 
argtunent. 

The  Court  gave  judgment  for  the  plaintiff. 
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George  Stoeckel  v.  Robert  R.  Russell  and  Charles  A. 
Isaacs. 

A  reversal  on  a  writ  of  certiorari  \x\  the  Superior  Court,  of  a  judgment  before  a 
justice  of  the  peace,  after  execution  and  sale  of  the  defendant's  goods  under 
it,  and  purchased  at  the  sale  by  the  plaintiff  in  the  judgment  and  execution, 
will  restore  the  legal  right  of  the  defendant  to  them,  and  entitle  him  to  a 
restitution  of  the  goods,  as  against  such  purchaser. 

Action  of  replevin  for  a  horse  with  the  usual  pleas  and  plea 
of  property  in  Russell,  one  of  the  defendants,  severally,  and  also 
in  both  of  the  defendants  jointly. 

Moore  iCullen  with  him)  for  the  plaintiff,  after  stating  that 
his  right  to  the  horse  in  question  was  founded  on  a  judgment 
recovered  by  him  against  the  defendant,  Russell,  before  a  justice 
of  the  peace,  and  execution  thereon  which  was  levied  on  the 
horse,  then  the  property  of  Russell,  and  the  sale  of  the  horse  by 
the  constable  under  it,  and  the  purchase  of  it  by  the  plaintiff  at 
the  sale,  and  the  delivery  of  it  to  him  by  the  constable  at  the 
sale,  proceeded  and  proved  the  same,  and  that  it  was  afterwards 
taken  from  his  stable  without  his  knowledge  and  consent  and 
found  in  the  possession  of  the  defendants,  who,  on  demand 
made  upon  them  for  it,  had  refused  to  deliver  it  to  him. 

Robinson  (Lay ton  with  him)  for  the  defendants.  The  de- 
fence is,  and  it  will  appear  by  the  record  of  this  court,  that  the 
judgment  referred  to  and  recovered  by  the  plaintiff  against  the 
defendant,  Russell,  before  a  justice  of  the  peace,  and  under  which 
the  horse  was  sold  at  a  constable's  sale  as  Russell's  property,  and 
bought  by  the  plaintiff,  was  afterwards  reversed  on  a  writ  of 
certiorari  in  this  court;  and  thereupon  he  was  bound  in  law  to 
make  restitution  of  the  horse  to  Russell.  Freeman  on  Execu- 
tion, §  347;  Herman  on  Execution,  §§  328,  398.  Where  the 
property  which  was  purchased  at  the  sale  by  the  plaintiff  in  the 
execution  remains  in  specie  in  his  hands  at  the  time  of  the  re- 
versal, he  must  make  restitution  of  it  to  the  defendant  in  it.  3 
Bac.  Abr.  Error,  M.,  §  3;  Parsons  v.  Loyd,  3  Wils.,  345;  Wood- 
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cock  V.  Bennett,  1  Cow.,  734;  Jackson  v.  Caldwell,  1  Cow.,  644; 
Dater  v.  Troy  Tump.  &  R.  R.  Co.,  2  Hill,  629;  Bank  of  United 
States  V.  Bank  of  Washington,  6  Pet.,  15;  Galpin  v.  Page,  18 
Wal.,  350;  Clark  v.  Tinney,  6  Cow.,  297;  Mcjilton  v.  Love, 
13  Ills.,  487;  Giteau  v.  Wischy,  47  Ills.,  436.  By  express 
statutory  enactments,  however,  it  is  provided  in  this  State  that 
if  after  the  sale  of  real  estate  upon  execution  process,  the  judg- 
ment on  which  such  writ  is  awarded  shall  be  reversed  for  error, 
the  real  estate  so  sold  shall  not  be  restored,  nor  any  part  thereof, 
nor  shall  the  sale  thereof  be  avoided;  but  in  such  case,  restitu- 
tion only  of-  the  money  for  which  such  lands  may  be  sold  shall 
be  made.  Rev.  Code,  689,  §  71.  And  the  same  is  the  pro- 
vision in  relation  to  the  sale  of  real  estate  to  carry  into  execu- 
tion a  decree,  of  the  Court  of  Chancery  in  case  the  decree  under 
which  any  real  estate  is  so  sold,  shall  be  reversed  by  the  Court 
of  Errors  and  Appeals.  Rev.  Code,  571,  $12.  But  the  excep- 
tions to  the  general  rule  of  the  law,  as  before  stated  by  him,  pro- 
ceeded no  further  in  this  State  than  those  two  statutory  pro- 
visions have  carried  them.  Nor  could  the  legal  right  of  the 
defendant,  Russell,  to  the  restitution  of  the  horse  on  the  reversal 
of  the  judgment,  be  impaired  or  affected  by  the  manner  in  which 
he  regained  the  possession  of  it  without  the  knowledge  and  con- 
sent of  the  plaintiff,  for  the  owner  of  goods  which  have  been 
wrongfully  taken  from  him,  may  lawfully  repossess  himself  of 
them  wherever  they  can  be  found,  and  although  he  may  be 
liable  for  a  riot  for  so  doing,  it  would  not  render  him  liable  for 
a  restoration  of  the  goods.  1  Waterman  on  Trespass,  §  439; 
Hyatt  V.  Wood,  4  Johns.,  157.  The  record  referred  to  was  pro- 
duced and  showed  that  the  judgment  and  execution  of  the  justice 
of  the  peace  under  which  the  horse  was  sold,  had  been  reversed 
on  a  writ  of  certiorari  in  this  court. 

Moore,  for  the  plaintiff.  A  purchaser  under  an  erroneous  or 
voidable  judgment  or  process  with  notice  of  it,  must  make  res- 
titution if  it  is  afterwards  reversed,  because  he  is  not  an  inno- 
cent purchaser  without  notice  or  knowledge  of  the  defect  which 
renders  it  voidable.     Herman  on  Execution,  §§  328,  339,  and 
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contended  from  the  evidence  before  the  coixrt  and  jury  in  the 
case  now  on  trial  as  to  the  case  of  the  plaintiff  against  Russell 
before  the  justice  of  the  peace,  in  which  the  judgment  referred 
to  had  been  recovered  and  afterwards  reversed  in  this  court, 
that  if  the  plaintiff  was  to  be  presumed  to  have  had  notice  of 
the  error  in  it,  because  he  was  the  plaintiff  in  that  judgment  a 
party  to  the  case,  the  same  presumption  would  arise  that  the 
defendant,  Russell,  also  had  notice  of  it,  because  he  was  also  a 
party  to  the  case  and  the  defendant  in  the  judgment  and  execu- 
tion, and  it  was  in  evidence  before  the  court  that  he  also  was 
present  at  the  sale  of  the  horse  under  the  execution,  and  made 
no  objection  whatever  to  it  on  that  or  any  other  ground,  but 
silently  stood  by  during  the  sale  and  acquiesced  in  it,  and  he  was 
thereby  forever  estopped  from  objecting  to  it.  Ror.  on  Jud. 
Sales,  §  139;  Herman  on  Execution,  §  398;  10  Barb.  99.  The, 
defendant  must  apply  to  the  court  below  for  the  restitution  or  to 
set  aside  the  sale  of  it  after  having  had  the  judgment  reversed 
in  the  court  above  certified  to  the  coiu-t  below,  before  he  can 
proceed  in  any  other  manner,  as  by  a  writ  of  replevin,  or  an 
action  of  assimipsit  to  recover  the  goods  in  specie,  or  the  value 
of  them  in  damages,  because  the  reversal  of  the  judgment  does 
not  divest  the  title  of  the  purchaser  to  the  goods  under  it,  even 
though  he  is  the  plaintiff  in  it,  until  the  sale  is  vacated  on  appli- 
cation to  the  court  that  rendered  it.  Freeman  on  Execution,  .§§ 
308,  345,  346,  347;  5  B.  Monroe,  445;  8  B.  Monroe,  105;  18 
B.  Monroe,  320;  1  Nebr.,  247;  13  Ills.,  494. 

Robinson:  There  are  two  reasons  why,  when  the  plaintiff  in 
the  judgment  and  execution  becomes  the  purchaser  of  the  goods 
of  the  defendant  at  the  sale  under  them,  is  bound  to  make  resti- 
tution of  them  on  a  reversal  of  them;  is  first,  because  he  is  pre- 
simied  in  law  to  have  purchased  them  with  knowledge  of  the 
error  in  the  judgment;  and,  in  the  next  place  because,  as  plaintiff, 
he  gets  them  by  the  purchase  without  paying  any  money  for 
them. 

The  Court,  Houston,  J.,  charged  the  jtuy  that,  as  the  only 
question  presented  in  the  case  was  a  question  of  law  for  the 
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decision  of  the  Court,  and  depended  solely  on  the  record  evidence 
produced  in  the  trial  of  it,  he  would  merely  say  to  them  that  it  was 
the  opinion  of  the  Court  that  Robert  R.  Russell,  one  of  the  two 
defendants  in  this  action,  and  the  only  defendant  in  the  suit  of 
George  Stoeckel,  the  plaintiff,  against  him  before  John  L.  Thomp- 
son, a  justice  of  the  peace  in  this  county,  in  the  year  1877,  in 
which  he  recovered  a  judgment  for  debt  and  costs  against  Russell, 
on  which  an  execution  was  issued,  and  levied  upon  certain  goods 
and  chattels  of  Russell,  and  among  them  upon  the  horse  in  ques- 
tion in  this  action,  and  under  which  execution  the  said  goods 
and  chattels,  including  the  said  horse,  were  afterwards  adver- 
tised and  sold  at  constable's  sale,  and  purchased  by  Stoeckel,  the 
plaintiff  in  the  month  of  November  in  that  year,  and  were  there- 
upon delivered  by  the  constable  to  Stoeckel,  the  plaintiff  and 
purchaser  of  them;  and,  in  the  month  of  February  following, 
the  record  in  that  suit  was  certified  and  removed  on  a  writ  of 
certiorari  into  this  court,  and  on  errors  assigned  the  judgment  in 
it  was  afterwards  reversed  by  this  court.  After  that,  the  horse 
in  question  was  taken  from  the  possession  of  Stoeckel  without 
his  knowledge  and  consent,  and  was  found  in  the  possession  of 
Russell  and  his  co-defendant  in  this  action,  Charles  A.  Isaacs, 
and  was  demanded  of  them  by  Stoeckel,  but  which  they  refused 
to  deliver  to  him,  and  thereupon  this  action  of  replevin  was 
commenced  by  him  against  them  in  this  court  for  the  recovery 
of  it.  Under  the  facts  and  circimistances  thus  detailed  in  the 
case,  as  it  was  personal  property  of  Russell,  the  defendant,  in 
the  judgment  before  the  justice  of  the  peace,  and  was  purchased 
by  Stoeckel,  the  plaintiff  in  it,  at  the  constable's  sale  on  the  exe- 
cution issued  upon  it,  the  subsequent  reversal  of  that  judgment 
on  the  writ  of  certiorari  in  this  court,  in  law  annulled  it,  and  the 
execution  and  sale  under  it,  and  restored  the  legal  right  of 
Russell  to  the  horse,  and  entitled  him  to  a  restitution  of  it  as 
against  Stoeckel,  the  purchaser  of  it,  and  the  plaintiff  in  the 
judgment  and  execution  under  which  it  was  sold,  and  which 
were  afterwards  reversed  and  annulled  in  this  court,  as  I  have 
before  stated.  The  plaintiff  is,  therefore,  not  entitled  to  recover 
in  this  action,  and  your  verdict  should  be  for  the  defendant,  with 
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six  cents  costs  besides  their  costs  expended  in  it,  as  the  horse  was 
not  replevied  on  the  writ,  but  remained  in  their  possession  on 
their  giving  the  required  bond  and  security  to  the  sheriflf  for  the 
forthcoming  of  it  on  the  determination  of  the  action. 


Robert  H.  Groff  v.  Thomas  B.  Cooper,  constable. 

Any  transaction  of  a  debtor  in  failing  circumstances  which  seeks  to  prefer 
certain  creditors  to  others  by  securing  their  debts  out  of  his  property  and 
leaving  the  others  unpaid,  is  infraud  of  the  statute  against  fraudulent  assign- 
ments and  void.  But  to  make  a  sale  of  goods  by  such  a  debtor  to  a  pre- 
ferred creditor  fraudulent  and  void  as  to  him,  it  must  be  proved  that  he  knew 
or  had  good  reason  to  believe  or  suspect  that  his  object  in  selling  him  the 
goods  in  payment  of  his  debt  was  to  prefer  him  to  his  other  creditors. 

To  vitiate  a  sale  and  delivery  of  goods  under  the  statute  of  frauds  on  the 
ground  of  their  having  come  into  and  continued  in  the  possession  of  the 
vendor  afterward,  the  jury  must  be  satisfied  from  the  evidence  that  they 
came  into  his  possession  afterwards  as  the  owner  of  them,  and  not  as  clerk 
or  agent  merely  to  sell  for  the  party  who  bought  them  from  him. 

Action  of  replevin  for  a  general  stock  of  store  goods  pur- 
chased by  the  plaintiff  from  Jacob  Hickman  at  Sandtown,  in 
Murderkill  hundred,  Kent  County,  on  the  21st  day  of  February, 
1878,  for  eight  hundred  and  sixty -seven  dollars  and  twenty- 
three  cents,  their  full  value,  which  were  afterwards,  on  the  29th 
day  of  April  following,  seized  and  taken  in  execution  by  the 
defendant  on  several  judgments  recovered  before  a  justice  of  the 
peace,  one  at  the  suit  of  Jordan  and  Fox  for  fifty-three  dollars 
and  costs,  and  one  at  the  suit  of  Woodruff  and  Catts  for  forty- 
one  dollars  and  thirty-five  cents  and  costs,  and  another  at  the 
suit  of  Thompson  and  Bevins  for  one  hundred  dollars  and 
costs,  against  Hickman,  as  his  goods,  and  were  replevied  by 
the  plaintiff. 

The  defence  was  that  the  goods  were  never  delivered  by  Hick- 
man to  Groff,  the  plaintiff,  or  if  so,  they  were,  immediately  after- 
wards returned  by  him  to  Hickman,  and  that  the  pretended  sale 
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of    them   was    fraudulent   and   void   against   the   above-named 
creditors  of  Hickman. 

The  plaintiff  proved  that  he  had  held  since  1875  Hickman's 
promissory  note  for  four  hundred  dollars  for  money  loaned  him, 
and  eight  or  ten  days  before  the  sale  he  applied  to  him  for  the 
payment  of  it,  when  he  informed  him  that  it  was  impossible  for 
him  to  pay  him  the  money,  and  then  proposed  to  him  to  sell 
him  his  stock  of  goods  in  his  store,  to  which  he  replied  that  he 
did  not  know  about  it,  but  would  consider  the  matter,  and  in  two 
or  three  days  afterwards  saw  him  again  and  inquired  what  goods 
there  were  in  his  stock  and  what  he  considered  them  to  be  fairly 
worth,  and  he  told  him  about  the  amount  which  he  afterwards 
agreed  to  pay  him  for  them.  But  he  went  over  again  in  a  few 
days  and  inquired  what  there  was  against  the  goods,  when  he 
informed  him  that  in  addition  to  his  own  note  of  four  hundred 
dollars,  he  was  indebted  to  George  W.  Porter  in  a  judgment  in 
this  court  for  the  sum  of  three  hundred  and  twelve  dollars  and 
sixty  cents,  and  also  to  William  Sapp  in  another  judg'ment  in  it 
for  the  sum  of  one  hundred  and  four  dollars  and  twenty  cents, 
and  he  found  on  going  to  Dover  and  inquiring  about  them  in 
the  office  of  the  prothonotary  that  it  was  as  he  stated,  and  he 
after  that  told  him  he  would  prefer  to  pay  himself  all  claims 
against  them,  and  would  not  be  willing  to  pay  to  him  the  debts 
due  to  Porter  and  Sapp,  but  would  pay  them  himself  as  part  of 
the  price  to  be  paid  for  the  goods  by  him.  That  a  bargain  was 
agreed  upon  between  them  on  those  terms,  and  the  price  to  be 
paid  for  the  stock  of  goods  was  to  be  determined  by  their  cost 
price  less  five  per  cent,  to  be  deducted  from  it.  That  Hickman 
measured  and  invoiced  the  goods  at  the  price  which  they  cost 
him,  that  the  plaintiff  pursuant  to  the  bargain  paid  the  amounts 
of  the  judgments  to  Porter  and  Sapp  respectively,  and  that  on 
the  21st  day  of  February  in  that  year  an  account  of  the  stock 
of  goods  was  taken  by  the  plaintiff  and  Hickman  in  the  store- 
house at  Sandtown,  and  the  latter  then  sold  and  delivered  the 
stock  of  goods  to  the  plaintiff  at  the  price  and  upon  ^he  terms 
agreed  on  in  the  bargain,  and  the  plaintiff  receipted  to  him  for 
the  judgments  of  Porter  and  Sapp  and  for  his  own  note,  and 
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surrendered  it  to  him,  and  after  deducting  the  aggregate  amount 
of  the  debts  from  the  price  of  the  goods  he  paid  the  balance  in 
money  to  him,  and  Hickman  then  deHvered  the  key  of  the  store- 
house to  the  plaintiff  who  locked  the  door  with  it  and  put  it  in  his 
pocket,  but  Hickman  continued  the  tenant  of  the  dwelling-house 
which  was  on  the  same  premises  but  was  separate  from  the  store- 
house. That  the  plaintiff  was  from  that  time  the  owner  of  the 
goods  and  merchandise  in  the  storehouse  and  the  tenant  of  it,  and 
as  such,  continued  the  business  of  selling  goods  in  it,  and  he  then 
took  out  a  State  retailer's  license  and  aUnited  States  revenue  license 
for  the  purpose.  And  that  the  judgments  before  the  justice  of 
the  peace  upon  which  the  executions  had  been  issued  and  levied 
on  the  goods  by  the  defendants  in  this  action,  and  under  which 
he  had  seized  and  taken  them  into  his  actual  custody  and  posses- 
sion and  removed  them  to  Camden,  had  been  recovered  against 
Hickman  at  the  suit  of  the  creditors  mentioned  after  the  sale 
of  the  stock  of  goods  by  him  to  the  plaintiff.  And  that  Hick- 
man the  next  day  and  for  a  few  days  afterwards,  acted  as  clerk 
in  the  store  for  the  plaintiff,  until  the  arrival  of  another  person 
whom  the  plaintiff  had  employed  in  that  capacity,  and  whom  he 
had  afterwards  assisted  in  his  employment  in  the  store  when 
occasion  required  it. 

On  the  contrary,  the  defendant  proved  that  the  value  of  the 
stock  of  goods  at  the  time  of  the  alleged  sale  was  much  less  than 
the  price  the  plaintiff  was  to  pay  for  them,  and  was  but  little 
more  than  five  hundred  dollars,  and  that  Hickman  was  in  the 
store  behind  the  counter  and  selling  goods  the  next  day,  and 
afterwards,  as  before,  with  little  or  no  apparent  change  in  the 
conduct  or  management  of  the  business,  except  that  Wooders, 
•the  new  clerk,  came  in  a  few  days  after  the  sale  and  was  also 
engaged  with  him  in  that  business,  but  seemed  to  consider  him 
as  his  principal  and  director  in  it,  and  that  the  plaintiff  was 
more  in  the  store  after  than  before  the  sale. 

Fulton  for  the  defendant.  If  the  plaintiff  knew,  or  had  reason 
to  believe,  when  he  bought  the  goods  of  Hickman,  that  he  was  in 
failing  circumstances,  and  that  his  object  was  to  prefer  him  and 
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Porter  and  Sapp  to  his  other  creditors,  it  was  void  under  our 
statute  of  insolvency.  Rev.  Code  784,  §§  3,  4;  Waters  et  al. 
V.  Comley,  3  Harr.,  117. 

But  on  the  sale  of  goods  they  should  be  delivered  by  the  ven- 
dor to  the  purchaser  as  soon  as  practicable,  unless  a  future  day 
is  fixed  for  the  delivery  by  the  parties,  and  they  must  not  be  re- 
turned to  the  vendor,  but  continue  in  the  possession  and  owner- 
ship of  the  purchaser  exclusively,  or  the  possession  of  the  vendor 
and  purchaser  jointly  afterwards.  Waller  i'.  Cralle,  8  B.  Mon., 
11;  Van  Pelt  v.  Littler,  10  Cal.,  394;  Engles  v.  Marshall,  19 
Cal.,  320;  Danjean  v.  Blackster,  14  La.,  473;  M'Bride  v. 
M'Clelland,  6  W.  &  S.,  94;  Young  v.  M'Clure,  2  W.  &  S., 
147;  Peck  v.  Land,  2  Kelly,  1;  Flanigan  v.  Lampman,  12 
Mich.,  58;  Hamilton  v.  Russell,  1  Cranch,  309.  As  required 
by  our  Statute  of  Frauds,  Rev.  Code,  356,  §  4. 

Massey,  for  the  plaintiff.  In  the  case  of  Walters  v.  Comley s 
3  Harr.,  117,  it  was  held  that  a  debtor  in  faihng  circiunstances 
may  give  his  bond  to  a  creditor  to  secure  the  payment  of  a  bona 
fide  debt,  and  he  may  sell  any  portion  of  his  personal  property 
to  him  for  the  same  purpose  without  any  danger  of  violating  the 
provision  of  the  statute  against  fraudulent  insolvency.  But  the 
only  question  involved  in  it  was  a  quesion  of  fact  for  the  jury 
to  decide,  whether  the  goods  were  sold  in  payment  of  a  bona 
fide  debt  due  from  Hickman  to  the  plaintiff'  And  the  same 
was  also  the  character  of  the  questions  raised  whether  the  goods 
were  delivered  by  him  into  the  possession  and  ownership  of  the 
plaintiff  as  they  appeared  to  have  been,  and  so  continued  in  the 
possession  of  the  plaintiff  aftenv'ards  as  his  goods,  without  return- 
ing again  to  the  ownership  of  Hickman,  then  there  could  be 
nothing  in  the  fact  that  he  was  serving  as  a  clerk  in  the  store 
until  he  came,  or  continued  to  assist  him  as  such  after  he  came, 
or  in  any  other  fact  disclosed  in  the  evidence  of  the  case,  that 
could  impeach  or  invalidate  the  sale  on  any  ground  of  fraud 
whatever.  Hugus  v.  Robinson,  24  Pa.  1;  Ede  v.  Johnson,  15 
Cal.,  56;  Billingsley  v.  White,  59  Pa.,  464;  Young  v.  M'Clure, 
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2  W.  &  S.,  147;  M 'Bride  v.  McClelland,  6  W  &  S.,  94;  War- 
ner V.  Carleton,  22  111.,  415;  Hall  v.  Parsons,  15  Ver.,  365; 
Cowgill  V.  Ford,  2  Houst.,  164;  Cleaver  v.  Ogle,  1  Houst.,  453; 
Hagany  v.  Herbert,  3  Houst.,  628. 

The  Court,  Ccmegys,  C.  J.,  charged  the  jury,  that  it  had  been 
ruled  in  the  case  of  Waters  et  al.  v.  Comly,  3  Harr.,  117,  in  the 
Court  of  Errors  and  Appeals  in  this  State,  that  a  bond  given  by 
a  man  in  faiHng  circumstances  to  a  creditor,  covering  all  his 
property,  for  the  benefit  of  preferred  creditors,  would  be  void 
under  our  act  against  fraudulent  insolvency,  but  at  the  same  time 
it  was  held  that  such  a  debtor  may  give  his  bond  to  a  creditor 
to  secure  the  payment  of  a  bona  fide  debt.  So  far  as  the  proof 
goes,  however,  this  was  the  case  of  a  sale  of  stock  of  goods  in 
a  store  at  Sand  town  in  this  county  on  the  21st  day  of  February, 
1878,  by  Jacob  Hickman  to  the  plaintiff,  Robert  H.  Groff,  in 
payment  of  a  note  for  four  hundred  dollars  and  interest  on  it, 
which  he  owed,  and  two  judgments  in  this  court,  one  in  favor  of 
George  W.  Porter  for  the  sum  of  three  hundred  and  twelve  dollars 
and  sixty  cents,  and  the  other  in  favor  of  William  Sapp  for  the 
sum  of  one  hundred  and  four  dollars  and  twenty  cents  which 
the  plaintiff  had  paid  to  them  for  him,  and  a  small  sum  in  addi- 
tion thereto,  as  the  price  agreed  on  between  them  for  the  goods, 
Hickman  not  being  able,  as  he  has  testified,  to  pay  the  plaintiff 
his  note  in  money,  which  had  then  been  due  three  years,  offered 
to  sell  him  the  stock  of  goods,  and  on  his  inquiring  what  other 
claims  there  were  against  them,  and  being  informed  by  him  of 
the  two  judgments  just  mentioned,  concluded,  after  some  reflec- 
tion, to  accept  his  offer  and  to  purchase  them  at  the  price  then 
agreed  upon  between  them,  which  was  to  be  determined  by  their 
cost  price,  less  five  per  cent,  to  be  deducted,  the  plaintiff  reserv- 
ing the  right  to  apply  so  much  of  the  purchase-money  as  was 
required  to  pay  the  judgments,  costs  and  interest  in  favor  of 
Porter  and  Sapp,  and  which  he  soon  after  paid  in  full  to  them. 
It  also  appears,  by  the  testimony  of  the  witness,  W.  S.  Muchler, 
Esq.,  a  member  of  the  bar  of  Maryland,  who  acted  as  counsel  of 
the  plaintiff  in  the  close  of  the  transaction,  that  on  the  21st  of 
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February,  1878,  an  account  of  the  stock  of  goods  was  taken  by 
the  parties  in  the  storehouse  at  Sandtown,  that  the  plaintiff  re- 
ceipted to  Hickman  for  Porter's  and  Sapp's  judgments  and  his 
own  note,  and  then  delivered  the  key  of  the  storehouse  to  the 
plaintiff,  who  locked  it  up  and  put  the  key  in  his  pocket.  Soon 
after  that,  judgments  were  recovered  before  a  justice  of  the 
peace  by  other  creditors  against  Hickman  for  accounts  due  them 
prior  to  this  transaction  between  him  and  the  plaintiff,  on  which 
the  executions  were  issued  which  came  to  the  hands  of  the  de- 
fendant, Cooper,  the  constable,  and  on  which  he  seized  and  took 
the  goods  out  of  the  possession  of  the  plaintiff,  as  the  goods  of 
Hickman  still,  and  detained  them  in  his  custody  and  posses- 
sion until  they  were  replevied  by  the  plaintiff  in  this  action  now 
on  trial  before  you,  the  plaintiff  claiming  to  be  the  bona  fide 
purchaser  of  them  from  Hickman  and  the  lawful  and  rightful 
owner  of  them,  and  seeking  damages  in  it  for  the  taking  and 
detention  of  them  by  the  defendant  until  they  were  replevied, 
and  the  defendant  claiming  them  by  virtue  of  his  executions  and 
levies  on  them  as  the  goods  of  Hickman,  because  his  alleged  sale 
of  them  to  the  plaintiff  was  made  when  he  was  in  failing  circum- 
stances and  insolvent,  and  for  the  purpose  of  preferring  the  plain- 
tiff and  Porter  and  Sapp  to  his  other  creditors,  all  of  which  the 
plaintiff  well  knew,  or  had  good  reason  to  believe  or  suspect  at 
the  time  of  the  transaction,  and  was  consequently  fraudulent  and 
void  in  law  under  our  act  against  fraudulent  insolvency.  And 
the  counsel  for  the  defendant  contends  that  it  was  but  a  pre- 
tended sale,  wholly  fictitious  and  fraudulent  in  its  character,  be- 
cause the  goods  were  again  the  next  day  and  afterwards  in  the 
possession  of  Hickman  in  the  same  place  as  before,  and  so  con- 
tinued in  his  possession,  or  if  not  in  his  exclusive  possession,  at 
least  in  the  mixed  or  joint  possession  of  him  and  the  plaintiff, 
which  also  rendered  the  sale  fraudulent  and  void  in  law  against 
all  other  creditors  of  Hickman  under  our  statute  of  frauds.  He 
further  contends  that  the  plaintiff  must  have  known,  from  his 
intercourse  with  Hickman,  or  had  good  reason  to  believe  or  sus- 
pect that  he  was  indebted  to  the  parties  whom  he  represents  in 
this  case,  and  if  so,  that  the  sale  was  null  and  void  because  it 
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was  made  by  an  insolvent  debtor  in  preference  of  certain  credi- 
tors over  others,  and  to  the  plaintiff,  as  one  of  his  creditors,  who 
well  knew  the  purpose  of  it,  contrary  to  the  statute  against  fraud- 
ulent  insolvency. 

In  the  case  of  Waters  et  al.  v.  Comly,  the  Court  of  Errors  and 
Appeals  in  this  State,  in  effect,  declared  the  law  to  be,  that  any 
transaction  of  a  debtor  in  failing  circumstances  (as,  in  this  case, 
Hickman  was)  which  seeks  to  prefer  certain  creditors  to  others  by 
securing  their  debts  out  of  his  property  and  leaving  the  rest  un- 
paid, is  in  fraud  of  our  statute  against  fraudulent  assignments, 
and  void.  That  decision  binds  this  court,  and  is  the  law  of  the 
State;  and  it  therefore  follows,  that  if  the  object  and  intention 
of  Hickman  in  selling  out  to  Groff,  the  plaintiff,  was  to  prefer 
him  and  Porter  and  Sapp  to  his  other  creditors,  of  which  ntmiber 
were  the  plaintiffs  in  the  executions  of  Constable  Cooper  against 
Hickman,  and  Groff,  the  plaintiff  then  knew  that  they  also  were 
his  creditors,  and  that  the  object  of  Hickman  in  selling  out  to  him 
was  to  prefer  him  and  Porter  and  Sapp  to  them  as  his  creditors, 
then  the  transaction  was  fraudulent  and  void  under  the  statute, 
and  the  seizure  of  the  goods  by  Cooper,  the  constable,  under  the 
executions  at  the  suit  of  those  creditors  was  lawful  and  proper; 
and  if  the  jury  were  satisfied  from  the  evidence  that  such  was 
the  case,  the  plaintiff  would  not  be  entitled  to  recover  in  the  ac- 
tion, and  their  verdict  should  be  for  the  defendant  with  damages 
to  the  value  of  the  goods,  as  they  had  been  replevied  out  of  his 
hands  and  restored  to  the  plaintiff.  Because,  to  make  such  a  trans- 
action fraudulent  and  void  in  law,  and  such  a  seizure  valid  and 
binding  in  law,  it  was  necessary  that  the  jury  should  be  satisfied 
from  the  evidence,  not  only  that  it  was  the  object  of  Hick- 
man in  selling  out  to  the  plaintiff  to  prefer  him  v^dth  his 
other  two  creditors.  Porter  and  Sapp,  to  his  other  creditors, 
the  plaintiffs  in  the  executions  afterwards  sued  out  and  levied 
on  the  goods  by  Cooper,  the  constable,  but  also,  that  the  plaintiff 
knew,  when  he  bought  the  goods  from  him,  that  they  were  cred- 
itors, too,  of  Hickman,  and  that  his  purpose  in  selling  out  to 
him  was  to  prefer  him  and  Porter  and  Sapp  to  them  as  creditors, 
or,  in  other  words,  to  pay,  in  the  failing  condition  in  which  he 
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then  was,  those  three  preferred  creditors  the  whole  amounts  due 
them,  and  at  the  same  time  to  leave  his  other  creditors  wholly 
unpaid.  For,  without  such  proof  with  reference  to  the  plaintiff, 
he  could  not  be  charged  with  any  fraud  in  the  transaction.  In 
all  such  cases,  the  purchaser  must  have  knowledge  of  the  inten- 
tion of  the  seller,  in  so  disposing  of  his  property,  to  prefer  some 
one  or  more  of  his  creditors  to  others,  or  the  sale  to  him  will 
be  lawful  and  valid.  This  is  the  law  in  regard  to  preferring 
creditors  under  such  circimistances ;  but  there  is  no  direct 
evidence  in  the  case,  that  the  plaintiff  had  knowledge  of  any 
such  design  on  the  part  of  Hickman  when  he  bought  the 
goods  of  him,  nor  has  it  been  shown  by  any  proof  in  the  cause 
that  any  facts  or  circimistances  were  then  known  to  the  plaintiff 
that  should  have  led  him  to  believe,  or  to  suspect,  that  Hickman 
had  any  other  creditors  than  those  he  named  to  him.  Porter  and 
Sapp  and  himself,  or  that  he  had  any  intention  of  preferring  them 
to  other  creditors,  or  contemplated  any  such  fraud  in  the  sale  of 
his  goods.  We  therefore  instruct  you  that  there  has  been  no 
evidence  adduced  to  sustain  this  ground  of  defence,  and  it  should 
therefore  be  discarded  by  you  from  the  consideration  of  the  case 
entirely. 

But  the  consel  for  the  defendant  has  further  contended  that 
according  to  the  evidence  in  the  case  there  was  not  such  a  bona 
fide  sale  and  delivery  of  the  goods  by  Hickman  to  the  plaintiff 
as  transferred  the  lawful  property  in  them  to  him  under  anothen 
statute  of  the  State,  called  the  statute  of  frauds,  which  in  sub- 
stance provides  that  no  sale  of  any  goods  and  chattels  withir 
this  State  shall  be  good  in  law  (except  as  against  the  vendor),  or 
shall  change  or  alter  the  property  in  such  goods  or  chattels, 
unless  a  valuable  consideration  for  the  same  shall  be  paid,  or  in 
good  faith  secured  to  be  paid,  and  unless  the  goods  and  chattels 
sold  shall  be  actually  delivered  into  the  possession  of  the  vendee, 
as  soon  as  conveniently  may  be  after  the  making  of  such  sale. 
And  if  such  goods  and  chattels  so  sold,  shall  afterward  come 
into  and  continue  in  the  possession  of  the  vendor,  the  same  shall 
be  liable  to  the  demands  of  all  his  creditors. 

Where  the  property  is  present  at  the  time  of  the  sale  it  should 
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be  delivered  immediately  into  the  possession  of  the  purchaser* 
and  this  is  done  by  placing  it  in  his  hands  or  by  giving  him  the 
dominion  and  control  over  it,  as  by  giving  him  the  key  of  the 
building,  room  or  place  where  it  is  stored.  There  are  other 
modes  of  delivery,  but  it  is  not  necessary  in  this  case  to  refer  to 
them,  as  the  counsel  for  the  plaintiff  contends  that  the  delivery 
of  the  goods  sold  was  complete  to  the  plaintiff  by  the  handing 
to  him  by  Hickman  after  they  had  taken  the  account  of  the 
stock  of  goods,  of  the  key  of  the  storehouse,  and  the  locking  up 
of  the  goods  therein  by  the  plaintiff  and  putting  the  key  in  his 
pocket.  If  you  believe  from  the  testimony  of  the  witness  that 
this  was  in  fact  done,  then  it  was  a  good  delivery  in  law  of  the 
goods  to  him  as  the  purchaser  of  them.  But  the  defendant's 
counsel  contends  that  it  was  not  an  actual  and  honest  delivery 
of  them,  but  a  pretended  and  fraudulent  delivery  of  them,  rrerely 
got  up  between  them  to  give  the  transaction  the  appearance  of 
an  honest  and  bona  fide  sale ;  but  even  if  it  had  been  all  that  it 
pretended  to  be,  it  would  have  been  without  any  effect  as  a 
delivery  under  the  statute  against  any  creditor  of  Hickman,  for 
the  goods  afterwards,  and  the  very  next  day,  .came  into  and  con- 
tinued in  the  possession  of  Hickman,  and  he  continued  to  have 
a  mixed  possession  of  them,  at  least  with  the  plaintiff  for  a  long 
while  after  they  had  been  seized  in  execution  by  the  defendant 
as  Hickman's  goods  and  had  been  replevied  by  the  plaintiff. 
If  such  was  the  case,  or  it  is  true  that  the  goods  were  never  in 
fact  delivered  to  the  plaintiff  as  his  goods,  or  afterwards  came 
into  and  continued  in  the  possession  of  Hickman  as  his  property, 
then  the  transaction  was  fraudulent  and  void  in  the  contempla- 
tion of  the  statute,  and  the  property  or  ownership  in  these  goods 
never  passed  out  of  Hickman  at  all,  as  against  any  of  his  creditors 
to  whom  he  was  then  indebted. 

Now  this  depends  entirely  on  the  evidence  and  is  the  main 
question  of  fact  in  the  case  which  you  are  to  try.  Was  there  an 
actual  legal  delivery  of  the  goods  in  question  by  Hickman  to 
the  plaintiff  on  the  occasion  we  have  before  mentioned?  And 
if  there  were,  did  its  effect  remain  unimpaired  by  the  conduct 
of  the  parties  afterward?    I  have  stated  to  you  that  it  has  been 
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^wom  to  in  the  case  both  by  Hickman  and  the  witness,  Mr. 
Mutchler,  that  the  goods  were  invoiced,  and  the  custody  and 
control  of  them  was  given  by  the  dehvery  of  the  key  of  the 
store  to  the  plaintiff,  and  the  locking  of  the  door  with  it  by  him. 
It  was  also  testified  by  both  of  them  that  the  evidences  of  the 
debt  of  the  plaintiff  and  of  the  judgments  of  Porter  and  Sapp 
were  surrendered  by  him  to  Hickman  with  the  proper  receipts 
upon  them,  and  that  the  small  balance  remaining  was  paid  to 
him  in  money.  The  defendant  contends,  however,  that  he  has 
made  sufficient  proof  to  satisfy  your  minds  that  these  goods  the 
next  day  passed  into  and  afterwards  continued  in  the  possession 
of  Hickman  and  thereby  became  liable  under  the  statute  and  the 
fraud  involved  in  the  transaction,  to  the  demands  of  all  his 
creditors,  and  to  levy  and  seizure  on  the  execution  sin  his  hands, 
and  that  consequently  your  verdict  should  be  for  him.  If 
you  should  be  of  opinion,  from  all  the  evidence  in  the  case, 
that  the  goods  did  so  come  into  and  continue  in  the  posses- 
sion of  Hickman  after  they  had  been  delivered  by  him  to  the 
plaintiff,  and  become  his  own  property  again  with  the  right  on 
his  part  to  use  and  dispose  of  them  as  his  own  goods,  then  the 
delivery  of  them  on  the  preceding  day  by  him  to  the  plaintiff, 
however  formal  or  particular  it  may  have  been,  became  wholly 
inoperative  and  void  under  the  statute  as  against  the  creditors 
of  Hickman,  and  their  verdict  should  consequently  be  for  the 
defendant. 

But  what  is  meant  with  respect  to  the  sales  of  personal  prop- 
erty by  the  terms  used  in  the  statute  of  frauds  to  which  we  must 
give  an  interpretation  consistent  with  reason,  "come  into  and 
continue  in  the  possession  of  the  vendor"  after  they  have  been 
sold  and  delivered  to  the  vendee,  is  this,  that  such  property 
shall  in  some  way,  no  matter  how,  get  back  or  be  restored  to 
the  possession  and  ownership  of  the  vendor,  without  any  responsi- 
bility or  liability  for  it  to  his  vendee  who  apparently  became 
the  actual  bona  fide  purchaser  and  owner  of  it,  and  which  is  the 
same  as  saying  that  it  returns  to  the  possession  of  the  vendor  so 
as  to  give  him  the  dominion  and  control  absolutely  over  it  with- 
out any  accountability  for  it  on  his  part  to  the  vendee,  and  con- 


46  DELAWARE 

Grofif  r.  Cooper. 

tinues  therein,  that  is  to  say,  it  remains  his  so  long  as  he  chooses 
to  retain  the  possession  and  ownership  of  it.  The  word  "con- 
tinue" is  used  in  the  statute  to  distinguish  such  a  possession 
from  a  transient  or  temporary  possession  merely  for  a  special 
purpose  entirely  consistent  with  the  purchaser's  general  property 
in  it.  And  the  evidence  relied  upon  by  the  defendant  to  show 
that  the  goods  after  their  delivery  to  the  plaintiff  came  into  and 
continued  in  the  possession  of  Hickman,  is  that  of  the  witnesses 
who  saw  him  on  the  occasion  mentioned  by  them  after  the  sale 
and  delivery  to  the  plaintiff,  in  the  store  behind  the  counter 
selling  the  goods  to  customers  which  is  met  by  testimony  on  the 
other  side  that  Hickman  was  at  first  so  employed  for  the  plaintiff 
in  the  store  for  a  few  days,  until  the  clerk  he  had  engaged 
should  arrive  and  take  charge  of  it,  and  that  after  he  arrived 
and  took  charge  of  the  store,  it  was  by  his  request  that  Hickman 
assisted  him  in  waiting  on  customers  when  in  the  store  and  the 
occasion  required  it,  but  that  he  had  no  property  or  interest  in 
the  goods,  and  sold  them  as  the  goods  only  of  the  plaintiff. 
Such  was  substantially  the  evidence  not  only  of  Hickman,  but 
of  Mutchler  and  Wooders,  the  clerk  of  the  plaintiff.  If  such 
was  the  case,  then,  certainly,  the  goods  could  not  be  said  to  have 
come  into  the  possession  of  Hickman  as  his  goods  after  the  sale 
or  continued  in  his  possession  as  his  goods  after  it,  contrary  to 
the  meaning  and  intention  of  the  statute.  And  if  the  jury  were 
satisfied  from  the  evidence  in  the  case  that  such  was  the  posses- 
sion merely  which  Hickman  had  of  the  goods  after  the  delivery 
of  them  to  the  plaintiff,  it  would  not  constitute  any  ground  of 
fraud  to  vitiate  the  sale  under  the  statute,  and  their  verdict  should 
be  for  the  plaintiff. 

The  plaintiff  had  a  verdict. 


Warren  P.  Kennedy  v.  William  A.  Woodrow. 

The  crime  of  larceny  may  be  committed  by  a  finder  of  lost  money  or  goods 
knowing  or  having  reason  to  know,  who  is  the  owner  of  the  same,  and,  in- 
stead of  restoring  them  to  him,  conceals  or  fraudulently  appropriates  them 
to  his  own  use. 
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Whenever  a  charge  of  crime  is  made  by  one  person  against  another,  the  law 
implies  that  it  is  done  maliciously,  but  the  presumption  may  be  rebutted, 
if  the  proof  be  strong  enough  to  satisfy  the  jury  that  he  made  the  charge  bona 
fide,  that  is  to  say,  honestly,  and  upon  grounds  aflFording  a  reasonable  warrant 
for  it,  and  no  actual  damage  has  been  sustained  from  it  by  the  other;  but^ 
if  he  fails  to  show  by  proof  that  he  had  such  grounds  for  making  it  as,  in  the 
view  of  the  jury,  were  reasonable  under  the  circumstances,  they  should  give 
a  verdict  for  such  damages  as  they  think  reasonable  in  the  case,  in  view  of 
the  malice  imphed  by  law,  without  proof  of  any  damage  sustained  by  the 
other.  And  where  they  beUeve  from  the  proof  and  circumstances  in  the  case 
that  he  was  actuated  by  actual  malice,  they  may  give  exemplary  damages. 

Action  on  the  case  for  vi^ords  which  were  laid  in  the  three 
cotmts  of  the  narr.  as  follows:  "Kennedy,  you  picked  up  the 
five-dollar  bill,  and  I  can  swear  to  it."  "I  saw  you  pick  it  up, 
and  I  will  swear  to  it."  "You  got  that  money,  and  I  will  swear 
to  it."  The  evidence  was,  that  the  defendant  called  in  the  even- 
ing of  the  8th  day  of  June,  1877,  at  the  store  of  Messrs.  Murray, 
in  Newark,  and  tendered  a  ten-dollar  bank  note  in  payment  of 
a  bill  he  owed  them,  but  not  being  able  to  change  it,  he  took  it 
to  another  store  near  and  had  it  changed  into  two  five-dollar 
notes,  and  then  returned;  but,  on  taking  it  out  of  his  pocket,  he 
missed  one  of  them,  and,  after  looking  around  for  it  a  half -hour 
up  and  down  the  street  without  finding  it,  he  said  to  Mr.  Joseph 
Murray,  in  the  store,  that  Warren  P.  Kennedy  picked  up  the 
note,  and  he  would  swear  to  it.  He  then  went  to  the  front-door 
of  the  store  and  said  to  the  plaintiff,  who  was  sitting  on  a  seat 
alongside  of  it  on  the  pavement,  in  the  presence  of  other  persons 
sitting  or  standing  around  (and  several  of  whom,  as  well  as  the 
plaintiff,  had  been  there  from  the  time  he  left  the  store  to  get  the 
money  changed  until  he  returned  to  it),  "Warren  Kennedy,  you 
got  that  money,  and  I  will  swear  to  it."  Kennedy  replied  to 
him  that  he  was  a  liar,  and  told  him  he  might  search  him;  to 
which  he  answered,  there  would  be  no  use  in  that,  as  he  had  had 
time  enough  to  make  away  with  it.  It  was  also  proved  by  an- 
other witness,  that  he  said  to  him,  "Wamey,  you  got  the  money; 
you  picked  it  up,  I  saw  you  do  it;  I  saw  you  stoop  and  pick  it 
up  with  your  left  hand,  and  will  swear  to  it." 

Spruance,  for  the  defendant,  on  this  evidence  submitted  a  mo- 
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tion  for  a  non-suit,  because  the  words  had  not  been  proved  as 
laid  in  any  count  in  the  narr. ;  but,  admitting  that  they  had  been, 
they  were  not  proved  to  be  maHcious,  and  they  were  not  neces- 
sarily malicious,  even  if  they  imported  a  charge  of  larceny,  pro- 
vided they  were  uttered  by  the  defendant  in  good  faith  and  in 
an  honest  belief  that  they  were  true.  In  that  case,  they  would 
not  be  actionable  as  slanderous  words. 

The  Court  overruled  the  motion. 

Vallandingham,  for  the  plaintiff.  The  charge  of  an  indictable 
offence  is  actionable  per  se  without  proof  of  actual  damage,  and 
when  falsely  made  implies  malice.    3  Har.,  377. 

Spruance,  for  the  defendant.  Slanderous  words  should  be 
stated  in  the  declaration  as  uttered.  It  will  not  do  to  prove 
equivalent  expressions.  In  an  action  for  words  charging  plaintiff 
with  having  stolen  soap,  where  the  declaration  alleged  that  the 
words  had  been  spoken  of  soap  which  the  defendant  said  had 
been  stolen  out  of  his  yard,  and  it  appeared  in  evidence  that  he 
said  the  soap  had  been  taken  out  of  his  yard,  it  was  held  a 
fatal  variance.  2  Sand.  PI.,  &  Ev.,  921,  919,  553.  The  plea  of 
not  guilty  put  in  issue  the  speaking  of  the  words  as  laid,  and 
also  speaking  them  maliciously  in  the  sense  imputed,  and  denies 
that  they  were  spoken  on  an  unjustifiable  occasion.  2  Sand., 
PI.  &  Ev.,  930.  Where  the  words  are  prima  facie  actionable, 
but  there  are  circumstances  attending  the  speaking  of  them  which 
rebut  the  legal  inference  of  malice,  the  evidence  of  such  circum- 
stances will  be  a  good  defence  under  the  general  issue.  2  Sand., 
PI.  &  Ev.,  931;  Fowler  v.  Homer;  3  Campb.,  294.  Where  the 
defendant  charged  the  plaintiff  personally  with  a  crime,  it  was 
held  not  actionable  if  it  was  made  bona  fide  without  malice,  even 
in  the  presence  of  a  stranger,  and  it  was  a  question  for  the  jury 
to  determine  from  the  circumstances,  including  the  style  and 
character  of  the  language  used,  whether  the  defendant  acted 
bona  fide  or  from  malicious  motives.  2  Sand.,  PI.  &  Ev.,  932, 
950,  970;  Toogood  v.   Spyring,   1   Comp.,   Meas.   &  Ros.,   281; 
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Bennett  v.  Deacon,  52  E.  C.  L.  Rep.;  Kine  v.  Shelvell,  3  M. 
&  W.,  297;  1  Amer.  Ld.  Ca.,  170,  171;  Parke  v.  Blackiston. 
3  Harr.,  373.  Where  the  defendant  made  a  charge  of  theft 
against  the  plaintiff  in  the  presence  of  a  stranger,  if  he  believed 
it  to  be  true  and  acted  bona  fide,  and  did  not  make  it  before 
more  persons,  or  in  stronger  language  than  was  necessary,  it  was 
privileged,  and  it  was  a  question  for  the  jury,  and  not  for  the 
Court,  whether  the  facts  brought  the  case  within  the  privilege. 
2  Sand.,  PI.  &  Ev.,  932;  Padmore  v.  Lawrence,  11  Ad.  &  El., 
380.  Even  when  the  words  spoken  are  actionable  per  se,  if  the 
plaintiff  has  sustained  special  damage  he  must  allege  and  prove 
it;  and  where  none  is  alleged  and  proved  the  measure  of  the 
damage  is  the  extent  of  the  injury  sustained.  2  Sand.  PI.  &  Ev., 
922,  963.  The  gist  of  the  action  is  malice,  and  the  amount  of 
damage  depends  upon  the  degree  of  malice,  wantonness,  and 
malignity  of  the  defendant.  Express  malice  is  when  the  act 
arises  from  ill-will,  and  a  malevolent  design  on  the  part  of  the 
defendant  to  do  the  plaintiff  mischief.  Implied  malice  is  when 
the  act  is  done  intentionally  without  cause  or  excuse.  And  ex- 
emplary or  vindictive  damages  can  only  be  given  when  the  de- 
fendant was  actuated  by  express  malice.  Parke  i'.  Blackiston,  3 
Harr.,  373. 

Booth,  for  the  plaintiff.  The  slanderous  words  spoken  in  this 
case  were  not  in  the  nature  of  a  privileged  communication  in  the 
slightest  degree  whatever,  for  there  was  no  evidence  in  it  that 
any  felony  had  been  committed,  nor  was  there  any  reasonable 
ground  or  probable  cause  for  believing  that  the  plaintiff  had 
picked  up  and  stolen  the  lost  note.  It  was  not  necessary  to 
consider  the  principles  of  law  or  the  authorities  cited  on  the 
other  side,  since  but  a  few  of  them  could  apply  to  a  case  like 
this,  and  such  as  could,  they  were  fully  prepared  to  admit. 
Eccles  V.  Shannon,  4  Harr.,  193. 

The  Court,  Comegys,  C.  J.,  charged  the  jury:  The  substance 
of  the  charge  made  by  the  defendant  in  this  case  against  the 
plaintiff,'  is,  that  he  stole  a  five-dollar  note  belonging  to  him. 
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which  charge  was  made  on  the  8th  day  of  June,  1877,  in  the 
village  of  Newark,  and  in  the  presence  of  divers  persons,  some 
of  whom  appeared  before  you  as  witnesses.  The  witness,  Joseph 
Murray,  in  his  examination-in-chief,  proved  the  very  words  laid 
in  the  second  count,  or  statement  in  the  narr. ;  and  the  other 
witnesses  for  the  plaintiff,  Alfred  Daily  and  Ferris  Rudolph, 
swear  to  the  use  of  other  language  by  the  defendant,  but  which 
substantially  made  the  same  charge  of  theft.  In  the  cross-ex- 
amination of  Murray,  his  language  with  respect  to  the  words 
uttered  by  the  defendant  varied  slightly  though  not  substantially 
from  that  first  used  by  him ;  and  the  effect  is  not  altered  thereby. 
The  crime  of  larceny  may  be  committed  by  one  who,  finding 
another's  money,  or  other  goods,  and  knowing  or  having  reason 
to  know  who  the  owner  is,  appropriates  or  applies  it  to  his  own 
use  fraudulently  the  same  ^s  if  he  had  stolen  it  in  the  ordinary 
way.  If  the  plaintiff  had  picked  up  this  five-dollar  note,  the 
loss  of  which  was  proclaimed  by  the  defendant,  and  instead  of 
restoring  it  to  him  had  concealed  it  from  him,  designing  to 
apply  it  to  his  own  use,  he  would  have  been  as  much  guilty  of 
larceny  as  if  he  had  inserted  his  hand  slyly  into  his  pocket  and 
taken  it  therefrom.  In  this  case,  the  defendant  admits  before 
you,  through  his  counsel,  that  he  did  charge  the  plaintiff  with 
stealing  his  note  (if  he  had  not,  you  have  testimony  of  that  fact 
by  the  witness,  Murray),  but  he  contends  that  he  should  not  be 
subjected  to  a  verdict  against  him  if  you  believe  he  thought  at 
the  time  that  the  plaintiff  committed  the  alleged  theft;  and,  that 
if  you  should  give  one  against  him,  it  should  be  for  merely 
nominal  damages,  say  of  six  cents,  no  damages  having,  in  fact, 
been  proved  by  the  plaintiff  at  all.  He  asks  the  court  so  to 
charge  you.  The  plaintiff,  on  the  other  hand,  asks  us  to  say  to 
you  that  as  the  charge  here  made  is  of  a  felony,  the  law  implies 
that  it  was  made  maliciously,  and  that  some  damage  was  sus- 
tained, the  measure  of  which  is  to  be  fixed  by  the  jury. 

The  law  for  your  guidance  in  the  decision  of  this  case  is  this: 
whenever  one  person  charges  another  with  a  crime,  the  law 
infers  that  it  was  done  maliciously  from  ill-will.  In  such  cases, 
however,  the  inference  of  malice  may  be  rebutted  by  the  de- 
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fendant;  and  if  his  proof  be  strong  enough  to  satisfy  the  jury 
that  he  made  the  charge  bona  fide,  that  is  honestly  and  upon 
grounds  affording  a  reasonable  warrant  for  so  doing,  and  no 
actual  damage  has  been  proved  on  the  plaintiff's  part,  the  jury 
will  be  warranted  in  rendering  a  verdict  of  not  guilty,  for  where 
neither  actual  damage  nor  legal  damage,  arising  from  a  charge 
of  crime  exists,  no  verdict  should  be  rendered  for  a  plaintiff. 
To  relieve  himself  from  the  otherwise  malicious  slander  and  a 
verdict  by  a  jury,  a  plaintiff  alleging  crime  must  show,  by  proof, 
to  the  satisfaction  of  the  jury,  that  he  had  reasonable  grounds  to 
believe  that  the  person  charged  was  guilty.  The  authorities 
cited  by  the  defendant's  counsel  are  none  of  them  inconsistent 
with  this  principle.  It  would  be  most  singular  if  one  man  could 
accuse  another  of  a  crime  in  a  public  place,  before  a  company  of 
people,  and  then  escape  all  liability  therefor  by  simply  alleging 
that  he  believed  them  to  be  true.  His  mere  belief,  or  rather 
assertion  of  it,  will  not  protect  him  from  a  verdict  for  damages, 
unless  he  produce  before  the  jury,  by  legal  proof,  such  circum- 
stances as  the  jury  shall  think  justified  him  in  making  the 
charge. 

Now  in  this  case,  there  is  no  proof  whatever  that  the  defendant 
lost  any  money  at  all.  He  declared  he  had,  and  proceeded  to 
use  the  ordinary  means  of  search  to  find  it;  and  it  is  not  un- 
reasonable to  suppose  that  he  really  did  lose  this  five-dollar  note 
as  alleged  by  him.  But  admitting  that,  what  proof  has  he  made 
to  you  that  the  plaintiff  "got  it,"  to  use  his  language?  It  is 
true  he  charged  the  plaintiff  with  the  crime,  but  he  at  once 
denied  it,  and,  accordi'ng  to  one  witness,  in  very  strong  and  pro- 
fane language;  and  also  that  he  offered  the  defendant  the  oppor- 
tunity to  search  him.  But  has  the  defendant  shown  you  any 
fact  or  expression  or  any  course  of  conduct  on  the  plaintiff's 
part  at  that  time,  before  or  afterwards,  from  which  any  reason- 
able man  could  infer  guilt  on  the  part  of  the  plaintiff?  We  feel 
justified  in  saying  to  you  that  we  have  not  heard  any  proof 
whatever  upon  the  subject.  If  such  is  your  view  also,  then  you 
have  before  you  a  case  where  one  man  imputes  theft  to  another  and 
furnishes  no  proof  of  any  circumstances  to  warrant  the  charge. 
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Under  these  circmnstances  there  would  seem  to  be  but  one 
question  in  the  case,  and  that  is  this:  what  amount  of  damages 
is  the  plaintiff  .entitled  to  ?  The  rule  in  cases  of  slander  is  this : 
where  the  defendant  (as  in  this  case)  makes  a  charge  of  felony, 
and  fails  to  show  by  proof  that  he  had  such  grounds  for  making 
it  as,  in  the  jury's  view,  were  reasonable  under  the  circumstances 
(and  such  ground  must  be  more  than  mere  suspicion)  the  plain- 
tiff is  entitled  to  a  verdict  for  such  damages  as  the  jury  think 
reasonable  in  the  case,  in  view  of  the  malice  implied  by  law, 
and  there  is  no  necessity  for  him  to  prove  that  he  sustained  any. 
And,  further,  where  the  jury  believe  from  the  proof  and  circum- 
stances of  the  case,  that  in  making  the  charge  the  defendant  was 
actuated  by  actual  malice;  that  the  charge  was  not  simply  a  rash 
one,  but  the  expression  of  a  heart  influenced  by  ill-will  against 
the  plaintiff,  they  may  give  what  are  called  vindictive,  punitive, 
or  exemplary  damages  against  a  defendant,  may  punish  him  for 
his  wrong,  without  having  regard  to  proof  of  actual  damage  at 
all;  for  how  can  an  exact  measure  in  money  be  made  for  all  the 
wrong  and  suffering  a  slander,  actually  malicious,  may  inflict. 

In  this  case,  gentlemen,  there  is  no  proof  of  any  express  or 
actual  malice  on  the  defendant's  part;  and  therefore  you  will 
not  be  justified  in  rendering  a  verdict  for  vindictive  damages; 
but  the  charge  made  and  proved  establishes  legal  malice,  and 
you  may  give  such  damages  for  that  as  you  think  reasonable, 
in  view  of  the  whole  case.  While  actions  for  slander  are  not  to 
be  encouraged,  slanderers  are  none  the  less  to  be  treated  by 
courts  and  juries  in  such  a  way  as  to  afford  some  reasonable 
protection  against  their  unbridled  tongues. 


I 


WiLUAM  T.  Croasdale  v.  William  Bright. 

When  it  so  appears  the  cotirt  will  say  to  the  jury  that  the  paper  sued  on  is  a 
libel,  but  to  entitle  the  plaintiff  to  recover  for  it  they  must  be  satisfied 
that  the  defendant  published  it,  or  authorized,  adopted  or  recognized  the 
publication  of  it,  though  made  by  another,  and  it  makes  no  difference  i^  he 
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does  not  sign  his  name  to  it,  if  it  is  proved  that  it  was  directly  or  indirectly- 
published  by  him. 
If  the  defendant  was  a  participator  in  the  publication  of  it,  the  ?aper  being 
libellous  and  tending  to  vilify,  defame  and  injure  the  plaintiff,  it  is  to  be 
considered  as  malicious,  and  the  plaintiff  is  entitled  to  recover  damages  for 
it,  there  bemg  no  plea  but  that  of  not  guilty  entered;  and  in  a  case  of  mali- 
cious libel,  the  damages  are  in  the  discretion  of  the  jury,  who  will,  however, 
be  guided  in  their  determination  of  the  amount  by  circumstances.  Where 
actual  damage  is  proved,  that  fact  may  be  taken  into  consideration.  Where 
no  excuse  or  palliation  is  proved  and  the  libel  is  a  gross  one,  that  should  be 
taken  into  account  by  way  of  enhancement  of  the  damages,  but  where  any 
such  does  appear,  it  should  by  no  means  be  disregarded.  And  although 
the  defendant  is  not  allowed  under  the  plea  of  not  guilty  to  offer  any  proof 
in  mitigation  of  the  damages,  as  the  paper  produced  before  the  jury  by  the 
plaintiff,  and  for  the  publication  of  which  he  asks  a  verdict,  shows  that  it 
was  made  and  published  because  of  what  is  there  alleged  to  be  "the  re- 
peated and  persistent  attacks  upon  the  Delaware  State  Mutual  Fire  and 
Marine  Insurance  Company  and  its  officers,  by  the  Every  Evening,  through 
its  editor,  William  T.  Croasdale,"  the  plaintiff,  and  of  which  company  the 
defendant  was  the  president.  The  jury  had  therefore  the  case  before  them 
as  if  that  had  not  appeared  in  the  paper,  and  yet  the  defendant,  under  a 
proper  plea,  had  produced  proof  before  the  jury  that  this  libel  was  pub- 
lished in  consequence  of  these  persistent  attacks  on  the  officers  of  that  com- 
pany by  the  plaintiff  in  the  action.  This,  independent  of  anything  of  that 
kind,  would  appear  to  be  a  gross  and  outrageous  libel,  but  the  jury  were  to 
take  these  things  into  consideration.  The  case  was  to  be  disposed  of  as  a 
malicious  libel  and  the  damages  were  in  the  discretion  of  the  jury  under  the 
circumstances  of  the  case. 

Action  for  libel  alleged  to  have  been  published  by  the  de- 
fendant in  two  newspapers  in  the  city  of  Wilmington,  the  Dela- 
ware Republican  and  the  Delaware  Gazatte,  on  the  27th  day  of 
November,  1878,  and  which  was  set  out  in  full  in  the  first  count 
in  the  declaration  as  follows: 

"To    THr    PUBLLC. 

"In  consequence  of  repeated  and  persistent  attacks  upon  the 
Delaware  State  Fire  and  Marine  Insurance  Company  and  its 
officers,  by  the  Every  Evening  and  Commercial,  through  its  editor, 
William  T.  Croasdale,  a  miserable  specimen  of  humanity,  who, 
on  the  slightest  pretense  or  provocation,  attacks  private  char- 
acter, business  interests,  the  sanctity  of  home  and  desecrates  the 
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memory  of  the  dead,  we  are  obliged  to  break  our  silence  and 
appeal  to  the  public,  because  of  an  attempt  on  the  part  of  this 
blackguard  to  blast  our  characters  and  ruin  our  business.  We 
have  consulted  lawyers  in  regard  to  his  publications,  and  the 
only  consolation  we  received  was  that  we  might  go  into  law, 
spend  our  money  and  prosecute  the  Every  Evening  Company 
and  get  judgment  for  damages;  but  in  their  opinion  the  judg- 
ment would  not  be  worth  one  cent,  for  they  believed  the  company 
was  bankrupt. 

"In  Pennsylvania  and  New  Jersey  the  libel  laws  are  severe 
but  just,  and  had  we  his  (Croasdale 's)  miserable  carcass  in  either 
of  those  States,  we  would  very  soon  have  him  looking  through 
grates  and  bars,  where  he  should  have  been  long  ago. 

"His  editorial  of  November  21st  is  a  tissue  of  infamous  false- 
hoods. Let  us  examine  his  statement  in  detail;  In  the  first 
place,  he  states  that  the  Delaware  State  Fire  and  Marine  Insur- 
ance Company  is  a  fraud,  without  the  shadow  of  a  right  to  exist, 
notwithstanding  he  knows  that  it  is  working  under  a  charter 
obtained  from  the  legislature  of  the  State  of  Delaware.  Secondly, 
that  Myers  is  a  professional  organizer  of  fraudulent  insiirance 
companies.  This  is  false,  but  as  Mr.  Myers  is  absent  from  home, 
we  leave  him  to  make  his  own  defence.  In  the  third  place,  he 
speaks  of  being  prosecuted  for  a  libel  upon  the  company,  and  we 
postponed  the  case  for  months,  and  finally  made  overtures  to  the 
Every  Evening  Company  for  settlement.  This  is  false  in  every 
particular.  During  the  preliminary  examination  of  this  com- 
pany, and  previous  to  its  purchase  by  its  present  owners,  Mr. 
Bright  and  Dr.  Tantum  both  said  to  their  Board  of  Directors, 
'Stop  the  suit  for  libel,  as  we  shall  drop  it  if  we  purchase  the 
the  company's  interest.'  Subsequently,  the  purchase  and  transfer 
were  made,  and  we  dropped  the  suit,  or,  in  other  words,  failed 
to  appear  in  the  case;  the  course  pursued  by  us  in  this  instance 
was  the  same  that  has  marked  or  guided  us  in  all  our  private 
and  business  relations  through  life,  that  has  been  to  scrupulously 
avoid  all  controversies,  quarrels  and  law-suits.  But  a  point  has 
been  reached  in  this  case  where  forbearance  ceases  to  be  a  virtue; 
we  cannot  reach  this  miscreant  through  the  ordinary  channels  of 
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law,  and  there  is  too  much  Quakerism  in  our  composition  to 
play  the  Gallagher  game  and  give  him  a  severe  drubbing  and 
leave  him  in  the  gutter  as  Mr.  Gallagher  did;  then  the  only 
course  left  us  is  to  take  up  the  pen,  and  with  our  consciousness 
of  being  in  the  right,  we  believe  it  will  prove  mightier  than  the 
sword. 

"Fourthly,  in  regard  to  the  Maryland  department  revoking 
our  license  in  that  State  is  false.  The  Commissioner  examined 
our  company  a  year  ago  and  found  sufficient  assets  to  warrant 
him  in  giving  us  a  license  to  do  business  in  that  State;  that 
license  has  not  been  revoked,  but  of  our  own  choice  we  are 
closing  up  all  our  stock  business  in  Maryland,  because  of  its 
unprofitableness;  intending  in  the  future  to  do  only  a  mutual 
business  there.  Both  the  Ohio  and  Maryland  Commissioners 
expressed  surprise,  after  examining  the  company,  at  the  amount 
of  its  assets;  they  remarked  that  we  were  as  strong  financially, 
had  as  much  assets  to  our  liabilities,  as  any  company  in  the 
country,  not  excepting  the  great  /Etna,  of  Hartford,  with  its 
nearly  seven  millions  of  dollars. 

"Below  is  a  statement  of  the  condition  of  our  company  at  the 
present  time;  relying  on  a  generous  public, 

"We  remain  yours  truly, 
"Wm.  Bright, 
J.  R.  Tantum. 
John  Wood, 
D.  T.  HawKxNS." 
George  W.  Vernon,  editor  of  the  Delaware  Republican,  was 
the  first  witness  called  for  the  plaintiff,  who  proved  that  it  was 
brought  to  him  by  Dr.  Joseph  R.  Tanttun,  at  whose  request  it 
was  published  in  that  newspaper,  who  was  next  called  as  a  wit- 
ness for  the  plaintiff,  and  proved  that  he  wrote  the  article  in  his 
own  house,  and  afterwards  he  read  it  to  Mr.  Bright,  who  said 
it  was  a  right  good  piece,  but  he  had  nothing  to  do  with  the 
writing  or  publication  of  it,  which  was  done  by  himself  alone. 
His  impression,  however,  was,  that  after  he  had  read  it  to  him, 
he  told  him  that  he  was  going  to  publish  it;  that  he  signed  the 
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name  of  Mr.  Bright  to  it,  but  did  not  authorize  him  to  do  it, 
and  also  signed  the  names  of  all  the  other  subscribers,  as  well 
as  his  own  to  it.  Mr.  Bright  was  then  the  president  and  he  the 
vice-president  of  the  Delaware  State  Fire  and  Marine  Insurance 
Company,  and  that  he  did  not  see  Mr.  Bright  again  until  the}^ 
were  arrested  in  these  suits,  and  he  then  regretted  that  the  article 
had  been  published,  and  said  he  had  not  authorized  the  publica- 
tion of  it. 

A.  L.  Richardson  was  also  sworn  as  a  witness,  and  proved 
that  he  was  the  business  manager,  and  Mr.  Croasdale,  the  plain- 
tiff, was  the  editor  of  the  newspaper  in  that  city  named  the 
Every  Evenine.  The  question  was  then  asked  him  by  the  coun- 
sel calling  him.  what  was  his  salary  as  the  editor  of  it? 

The  counsel  for  the  defendant  objected  to  the  admissibility  of 
the  question,  and  the  court  sustained  the  objection.  He  was 
then  asked  what  was  his  rank  and  standing  as  an  editor? 

Lore  for  the  defendant.  The  general  good  character  of  the 
plaintiff  cannot  be  given  in  evidence  by  him  in  such  a  case  as 
this,  although  his  standing  and  condition  in  life  may  be,  with  a 
view  to  the  measure  of  damages,  and  it  was  so  held  in  this  court 
in  the  case  of  Parke  v.  Blackiston,  3  Harr.,  373.  Bird,  contra, 
cited  Towns,  on  Sland.  and  Lib.,  656,  6  Conn.,  24. 

The  Court  ruled  that  evidence  of  the  plaintiff's  general  good 
character  could  not  be  admitted,  but  of  his  rank  and  standing 
and  condition  in  life  was  admissible. 

After  the  plaintiff  had  closed  his  evidence.  Lore,  for  the  de- 
fendant, submitted  a  motion  for  a  non-suit  on  the  ground  that 
the  publication  of  the  libel  by  the  defendant  had  not  been  proved, 
which  was  the  gist  of  the  action,  and  the  sole  issue  in  it,  as  the 
only  plea  in  it  was  that  of  not  guilty.  2  Greenl.  Ev.,  §  401; 
Towns,  on  Sland.  and  Lib.,  §  317;  Harding  v.  Greening,  4 
E.  C.  L.,  Rep.  32. 

Bates  for  the  plaintiff.  Any  agency  or  participation  what- 
ever, however  slight,  on  the  part  of  the  defendant  in  the  publi- 
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cation  of  it,  would  be  sufficient  to  sustain  the  issue  on  the  part 
of  the  plaintiff  for  publication  is  the  making  known  of  the 
contents  of  the  libel  to  any  one.  Towns,  on  Sland.  and  Lib., 
§§  115,  373.  400,  10  Johns.,  447,  6  Cush.,  71.  And  if.  in 
the  peculiar  relation  in  which  he  then  stood  in  the  insurance 
company  to  Dr.  Tantum,  and  fully  sympathizing  and  concur- 
ring with  him,  as  joint  agents  and  officers  of  k  in  their  mutual 
animosity  against  the  plaintiff,  and  knew  and  fully  approved  of 
the  libel  after  it  had  been  written  by  him,  and  knew,  as  he  must 
have  known,  without  having  been  so  informed  by  him,  that  he 
intended  to  publish  it,  and  said  or  did  nothing  to  prevent  it,  he 
must  be  held  not  only  to  have  acquiesced,  but  directly  to  have 
participated  with  him  in  the  publication  of  it,  so  much  in  fact 
as  to  make  it  the  joint  act  of  both  of  them. 

Whitely  for  the  defendant.  The  publication  of  it  cannot  be 
inferred.  4  E.  C.  L.  Rep.,  32.  The  proof  of  that  fact  must  be 
such  as  would  be  sufficient  to  convict  the  defendant  on  the  trial 
of  an  indictment  for  the  libel.  What  will  constitute  a  publica- 
tion of  a  libel  is  a  question  of  law  for  the  court,  but  the  fact  of 
publication  is  a  question  for  the  jury.     2  Harr.,  46. 

The  Court  overruled  the  motion  for  a  non-suit. 

The  counsel  for  the  defendant  declined  to  call  any  witnesses, 
and  after  argiiment  on  the  facts  proved  by  each  of  them  on  both 
sides. 

The  Court,  Comegys,  C.  J.,  charged  the  jury.  This  is  an  ac- 
tion for  libel  by  William-  T.  Croasdale,  the  plaintiff,  against 
William  Bright,  the  defendant,  to  recover  damages  for  the  al- 
leged publication  by  him  of  the  paper  which  had  been  read  in 
evidence  to  you  as  such  by  the  counsel  for  the  plaintiff.  A  libel 
has  been  defined  by  this  court  to  be  a  malicious  publication  in 
printing,  writing,  signs  or  pictures  imputing  to  another  some- 
thing which  has  a  tendency  to  injure  his  reputation,  to  disgrace 
or  degrade  him  in  society,  to  lower  him  in  the  esteem  and  opinion 
of  the  world,  or  to  bring  him  into  public  hatred,  contempt  or 
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ridicule.  Layton  v.  Harris,  3  Harr.,  406.  And  in  this  case  we 
can  have  no  hestitation  in  saying  to  you  that  this  paper  is  a  Hbel, 
for  it  comes  within  the  definition  which  I  have  just  read  to  you, 
and  must  be  considered  a  Hbel  and  actionable  as  such,  so  far  as 
that  matter  merely  is  concerned  or  involved  as  a  question  in  the 
case. 

But  the  more  important  and  controverted  question  in  the  case 
is,  did  the  defendant  publish  it  in  the  only  manner  alleged  and 
complained  of  by  the  plaintiff,  in  the  two  newspapers  mentioned, 
the  Delaware  Republican  and  the  Delaware  Gazette,  in  the  city 
of  Wilmington?  Before  you  can  find  a  verdict  against  the  de- 
fendant, you  must  be  satisfied  from  the  proof  in  the  case,  and 
from  that  alone,  that  he  authorized,  adopted,  or  recognized  the 
publication  of  it,  though  made  by  another;  for,  if  he  did  au- 
thorize, adopt,  or  recognize  the  publication  of  it,  he  is  as  liable 
in  this  action  for  it  as  if  he  had  delivered  it  to  the  newspapers 
himself,  and  it  makes  no  difference  that  he  did  not  sign  his  name 
to  it.  If  a  paper  is  a  libel,  it  is  none  the  less  so  because  no  name 
is  signed  to  it,  if  it  is  proved  that  it  was  put  in  circulation,  di- 
rectly or  indirectly  by  the  person  charged  with  the  publication 
of  it. 

In  refusing  to  non-suit  the  plaintiff,  the  court  did  not  say,  or 
mean  to  say,  or  intimate,  that  there  was  sufficient  proof  before 
you  to  connect  the  defendant  with  the  publication  of  it,  but  we 
simply  meant  that  there  seemed  to  us  to  be  some  proof  as  to  that 
fact  that  should  go  to  the  jury  to  be  considered  and  determined 
by  them,  and  whenever  there  is  any  material  evidence,  however 
slight,  in  support  of  the  declaration,  it  is  the  practice  of  the  court 
to  decline  to  non-suit  the  plaintiff  in  any  action,  and  which  is  a 
matter  always  addressed  to  their  discretion;  but  leaving  it  to  the 
jury  to  say,  as  we  now  do  in  this  case,  whether  you  consider  after 
all  of  the  proof  which  you  have  heard,  that  there  is  any  such 
evidence  in  the  case,  and  if  any,  whether  it  is  sufficient  to  war- 
rant you  in  finding  a  verdict  against  the  defendant.  Upon  this 
point  you  are  not  to  be  influenced  or  governed  by  any  inference 
to  be  drawn  from  the  bare  fact  that  we  did  not  non-suit  the 
plaintiff,  but  by  your  own  judgment  alone  in  reference  to  that 


SUPERIOR  COURT.  59 

Croasdale  v.  Bright. 

matter;  for  you  only  are  to  try  this,  as  well  as  all  other  questions 
of  fact  in  the  case.  If  you  do  not  find,  from  all  the  evidence 
before  you  that  the  defendant  was  a  participator  in  the  fact  of 
publication,  your  verdict  should  be  for  him,  but  should  you  so 
find,  the  plaintiff  will  be  entitled  to  your  verdict. 

If  you  find  for  the  plaintiff,  the  paper  being  libellous  and 
tending  to  villify,  defame,  and  injure  him,  it  is  to  be  treated  by 
you  as  malicious,  and  he  is  entitled  to  recover  damages  for  it, 
there  being  no  plea  by  the  defendant  but  that  of  not  guilty.  In 
a  case  of  mahcious  libel,  damages  are  in  the  discretion  of  the 
jury,  who,  however,  will  always  be  guided  in  their  determination 
of  the  amoimt  by  circumstances.  Where  actual  damage  is  proved 
(which  is  not  the  case  here)  that  fact  may  be  taken  into  consid- 
eration. Where  no  sort  of  excuse  or  palliation  is  proved,  and 
the  libel  is  a  gross  one,  that  should  be  taken  into  account  by  way 
of  enhancement;  but,  where  any  such  does  appear,  it  should  by 
no  means  be  disregarded.  The  paper  proved  by  the  plaintiff  itself 
shows  that  there  was  something  done  by  the  newspaper  with 
which  the  plaintiff  is  connected,  by  way  of  attack  on  the  in- 
surance company  and  its  officers,  of  whom  the  defendant  is  chief. 
Now,  in  this  case  the  defendant,  under  the  plea  of  not  guilty, 
would  not  be  allowed  to  offer  any  sort  of  proof  whatever  in  miti- 
gation of  damages,  but  the  paper  which  is  laid  before  you  by 
the  plaintiff,  and  for  the  publication  of  which  he  asks  you  to 
give  him  a  verdict,  shows  that  it  was  made  and  published  be- 
cause of  what  is  here  alleged  to  be  "the  repeated  and  persistent 
attacks  upon  the  Delaware  State  Mutual  Fire  and  Marine  Insur- 
ance Company,  and  its  officers,  by  the  Every  Evening,  through  its 
editor,  WilHam  T.  Croasdale."  You  have,  therefore,  just  the 
same  case  as  if  that  had  not  appeared  in  the  paper;  and  yet  the 
defendant,  under  a  proper  plea,  had  produced  proof  to  you  that 
this  libel  was  published  in  consequence  of  these  persistent  attacks 
upon  them  as  officers  of  that  corporation  by  the  plaintiff  in  this 
action.  What  the  attacks  were,  of  course,  we  do  not  know,  for 
there  is  no  proof  of  them,  but  there  was  no  effort  on  the  part  of 
the  plaintiff  to  deny  that  these  attacks  were  made,  but  he  has 
submitted  a  paper  to  you  which  speaks  of  these  "persistent  at- 
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tacks."  This,  independent  of  anything  of  that  kind,  would 
appear  to  be  a  gross  and  outrageous  Hbel,  but  you  are  to  take 
these  things  into  consideration.  The  case  is  before  you  to  be  dis- 
posed of;  as  we  have  stated  to  you  in  a  case  of  malicious  libel, 
the  damages  are  in  the  discretion  of  the  jury,  under  the  circum- 
stances of  the  case,  and  the  obligation  of  the  oath  which  you 
have  taken. 

The  defendant  had  a  verdict. 


William  T.  Croasdale  v.  Joseph  R.  Tantum. 

In  an  action  for  alleged  libel  where  the  publication  of  it  by  the  defendant  is 
proved,  and  the  only  plea  in  the  case  is  not  guilty,  the  only  questions  to  be 
considered  and  determined  are,  first,  whether  the  publication  was  libellous 
in  law?  And  if  so,  secondly,  whether  it  was  maliciously  published  by  the 
defendant?  And  if  it  was,  then,  thirdly,  what  was  the  extent  of  the  injury 
done  by  it  to  the  plaintiff,  and  what  amount  of  pecuniary  compensation  or 
damages  is  he  entitled  to  for  it  under  the  circumstances,  in  the  estimation 
of  the  jury. 

It  has  been  uniformly  held  in  this  State  in  like  cases  that  the  first  is  a  ques- 
tion for  the  consideration  and  detrmination  of  the  court,  and  it  has  as  uni- 
formly defined  in  general  terms  a  libel  in  law  to  be  a  malicious  publication 
in  printing,  writing,  signs  or  pictures,  imputing  to  another  something  which 
has  a  tendency  to  injure  his  reputation,  to  disgrace  or  degrade  him  in 
society,  lower  him  in  the  esteem  and  opinion  of  the  world,  or  bring  him 
into  public  hatred,  contempt  or  ridicule.  And  such  the  court  considered  to 
be  the  character  and  tendency  of  the  publication  complained  of  in  this  case  as 
to  the  plaintiff,  and  therefore  it  constituted  a  libel  in  law. 

But  whether  or  not  it  was  a  malicious  libel,  for  which  an  action  at  law  would 
lie,  would  depend  upon  the  intent  with  which  it  was  published  by  the 
defendant.  To  entitle  the  plaintiff  to  recover  in  it,  however,  the  jury  must 
be  satisfied  that  the  publication  of  it  by  the  defendant  was  with  the  malici- 
ous intent  to  injure  the  reputation  of  the  plaintiff. 

If  satisfied  that  the  publication  of  it  was  malicious  they  should  find  a  verdict 
for  the  plaintiff  for  such  an  amount  of  damages  as  the  jury  according  to  their 
sound  discretion,  duly  weighing  all  the  circumstances  of  the  case,  and  con- 
sidering the  state,  degree,  quality,  trade,  or  profession,  as  well  of  the  plaintiff, 
as  of  the  defendant,  shall  believe  to  be  a  pecuniary  compensation  and  satis- 
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faction  commensurate  with  the  injury  done  to  him  by  it.  As  to  the  measure 
of  damages  in  such  cases  it  has  been  ruled  by  high  authority  that  of  all  the 
cases  left  to  a  jury  in  that  respect,  none  is  more  emphatically  left  to  their 
sound  discretion  than  an  action  for  defamation. 

This  was  an  action  on  the  case  by  the  plaintiff,  WilHam  T. 
Croasdale,  against  Joseph  R.  Tantum  for  the  same  libel  sued  on 
in  the  preceding  case  of  Croasdale  v.  Bright,  p.  52.  The  declara- 
tion set  forth  the  libel  in  the  same  words,  the  only  plea  was  not 
guilty,  and  the  proof  was  that  the  defendant,  Tantum,  both 
wrote  and  published  it  in  the  Delaware  Republican  and  the  Dela- 
ware Gazette,  as  it  appeared  in  each  of  those  newspapers,  and 
that  the  plaintiff  was  then  the  editor  of  the  newspaper  named 
the  Every  Evening,  published  in  Wilmington.  The  defendant 
produced  no  evidence. 

The  Court,  Houston,  J.,  charged  the  jury.  It  is  proved  that 
the  alleged  libel  set  forth  in  the  declaration  in  this  case  and  read 
in  evidence  before  you,  was  published  by  the  defendant  as 
alleged  in  the  declaration,  and  as  the  only  plea  to  the  declara- 
tion is  the  general  issue  or  the  plea  of  not  guilty,  the  only  ques- 
tions to  be  considered  and  determined  in  the  case  are  first,  whether 
the  publication  was  libellous  in  law,  and  if  so,  secondly,  whether 
it  was  maliciously  published  by  the  defendant?  And  if  it 
was,  then,  thirdly,  what  was  the  extent  of  the  injury  done 
by  it  to  the  plaintiff,  and  what  amount  of  pecuniary  compensa- 
tion, or  of  damages  is  he  entitled  to  for  it  under  the  circum- 
stances, in  your  estimation? 

It  has  been  uniformly  held  in  this  State  in  like  cases,  that  the 
first  is  a  question  for  the  consideration  and  determination  of  the 
court,  that  the  court  is  to  judge  and  decide  on  the  inspection  of 
the  publication  complained  of  whether  it  is  libellous  or  not  in  law 
and  have  in  general  terms  as  uniformly  defined  a  libel  in  law  to 
be  a  malicious  publication  in  printing,  writing,  signs  or  pictures 
imputing  to  another  something  which  has  a  tendency  to  injure 
his  reputation,  to  disgrace  or  degrade  him  in  society,  lower  him 
in  the  esteem  and  opinion  of  the  world,  or  bring  him  into  public 
hatred,  contempt  or  ridicule.     Rice  v.  Simmons,  2  Harr.,  417- 
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Langton  v.  Harris,  3  Harr.,  406;  State  v.  Jeandell  &  Vincent, 
5  Harr.,  475.  And  such  we  consider  to  be  the  character  and 
tendency  of  the  pubHcation  in  this  case,  for  such  an  imputa- 
tion as  is  cast  upon  the  plaintiff,  as  the  editor  of  the  Every 
Evening  and  Commercial,  in  the  first  paragraph  of  it,  clearly 
constitutes  a  libel  in  law  in  our  opinoin,  to  say  nothing  of  other 
portions  of  it.  In  the  next  place  was  it  malicious,  which  is  a 
question  solely  for  the  consideration  and  decision  of  the  jury,  and 
to  constitute  it  a  libel  and  entitle  the  plaintiff  to  recover  in  the 
action  the  jury  must  be  satisfied  that  it  was  maliciously  published 
by  the  defendant ;  and  this  depends  upon  the  intent  with  which 
it  was  done  by  him,  which  is  to  be  gathered  from  the  circum- 
stances attending  the  publication,  and  if  from  them  it  satisfac- 
torily appears  that  the  intent  was  to  injure  the  reputation  of  the 
plaintiff  and  resent  and  revenge  publications  made  by  him  in 
the  Every  Evening  against  the  insurance  company  of  which  the 
defendant  was  a  member  and  an  officer,  the  jury  would  be 
warranted  in  concluding  that  the  intent  of  it  was  malicious. 
But  if  the  attending  circumstances  prove  nothing  one  way  or  the 
other  as  to  the  intent,  then  it  must  be  gathered  from  the  paper 
itself,  and  if  that  is  libellous,  if  it  tends  to  villify,  defame  and 
injvu-e  the  plaintiff,  the  inference  of  law,  as  well  as  of  common 
sense  is  that  such  was  the  intention,  and  the  publication  is  there- 
fore taken  to  be  malicious.  Layton  v.  Harris,  3  Harr.,  407. 
If  you  are  satisfied  the  publication  was  malicious,  your  verdict 
should  be  for  the  plaintiff  for  such  an  amount  of  damages  as  the 
jury,  according  to  their  sound  discretion,  duly  weighing  all  the 
circumstances  of  the  case,  and  considering  the  state,  degree, 
quality,  trade  or  profession,  as  well  of  the  plaintiff  as  of  the 
defendant,  shall  believe  to  be  a  pecuniary  compensation  and  satis- 
faction to  the  plaintiff  commensurate  with  the  injury  done  to  him 
by  the  publication  of  it.  Coffin  v.  Coffin,  4  Mass.,  42.  It  has 
been  ruled  in  the  Court  of  King's  Bench,  before  the  era  of  our 
independence,  in  regard  to  damages  in  an  action  for  defamation 
and  injury  to  reputation,  that  of  all  the  cases  left  to  a  jury,  none 
is  more  emphatically  left  to  their  discretion  than  such  a  case. 
Gilbert  v.  Burtenshaw,  Cowp.,  231.    If,  however,  the  jury  should 
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not  be  satisfied  that  the  publication  was  malicious,  their  verdict 
should  be  for  the  defendant. 

The  plaintiff  had  a  verdict  for  one  hundred  and  nine  dollars 
and  twenty-six  cents. 

Bird  and  Bates  for  plaintiff. 
Lore  and  Whiteley  for  defendant. 
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JUNE  TERM. 

1880. 


The  Fidelity  Insurance,  Trust  and  Safe  Deposit  Com- 
pany (a  corporation  of  the  State  of  Pennsylvania),  Admin- 
istrator of  Theophilus  T.  Deringer,  deceased,  plaintiff 
below,  plaintiff  in  error,  v.  David  G.  Niven,  Administrator 
of  Bronough  M.  Deringer,  deceased,  defendant  below, 
defendant  in  error,  who  was  sued  with  Estalena  W.  Der- 
inger, Administrator  of  Bronough  M.  Deringer,  deceased. 

A  corporation  aggregate  created  under  an  act  of  Pennsylvania  to  administer 
on  the  estates  of  deceased  persons,  may,  as  such  administrator,  by  the 
treasurer  of  it,  make  probate  of  a  debt  due  to  it  from  the  estate  of  a  de- 
ceased debtor  in  this  State  under  our  statute;  and  it  is  sufficient  to  allege  in 
the  probate  that  it  is  for  a  debt  due  to  the  estate  of  its  decedent,  instead  of  to 
the  corporation  as  his  administrator. 

Writ  of  error  to  the  Superior  Court  in  and  for  New  Castle 
coimty,  heard  before  Saulsbury,  Chancellor,  and  Houston  and 
Wales,  Judges.  The  bill  of  exceptions  set  forth  that  the  trial 
of  this  cause  at  the  May  Term,  1879,  after  the  plaintiff  by  its 
counsel  had  stated  to  the  court  and  jury  the  facts  upon  which 
it  would  rely  to  maintain  the  issue  on  its  behalf,  the  defendant 
by  his  counsel  demanded  of  said  plaintiff  the  production  of  an 
affidavit,  commonly  called  a  probate  of  the  debt,  against  the 
said  Bronough  M.  Deringer,  deceased,  sued  for  in  this  action, 
and  thereupon  the  said  plaintiff  did  produce  and  offer  to  the 
court  a  certain  paper  writing,  a  true  copy  of  which  is  as  follows: 
to  wit: 

(64) 
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COMMONWEALTH  OF  PENNSYLVANIA,? 
City  and  County  of  Philadelpnia,  ss.         ) 

Before  me,  the  undersigned,  a  Commissioner  for  the  State  of 
Delaware,  residing  in  the  said  city  of  Philadelphia,  duly  com- 
missioned, etc.,  personally  appeared  Robert  Patterson,  who,  being 
duly  sworn,  says  that  he  is  Secretary  and  Treasurer  of  the  Fidelity 
Insurance,  Trust  and  Safe  Deposit  Company  of  Philadelphia. 
That  the  said  Company  are  administrators  of  the  estate  of  Theo- 
philus  T.  Deringer,  late  of  the  said  city  of  Philadelphia,  deceased; 
that  the  said  Theophilus  T.  Deringer  died  in  Philadelphia,  in 
February,  1874. 

That  at  the  time  of  his  decease  he  was  a  creditor  of  the  estate 
of  his  brother,  Bronough  M.  Deringer,  late  of  the  county  of  New 
Castle,  in  the  State  of  Delaware,  deceased. 

That  the  said  indebtedness  is  represented  by  due-bills,  notes 
and  checks,  given  by  said  B.  M.  Deringer  to  said  T.  T.  Der- 
inger, of  the  following  dates  and  amounts,  and  payable  as  fol- 
lows, viz.: 

Due-bill  dated  January  1,  1854,  on  demand,  for        .       $  500.50 

255.00 
183.00 
Promissory  note,  dated  March  24,   1854,  payable  six 

months  after  date,  with  interest,  for      .  .  300.00 

Promissory  note,  dated  April  5,  1854,  payable  at  sight, 

with  interest  at  1  per  cent,  per  month,  for  ,         .         300.00 
Check  on  Girard  Bank,   Philadelphia,  dated  May  4, 

1854,  for        100.00 

Due-bill,  dated  Waverly  Place,  June  22,  1854,  for      .  100. 00 

Due-bill,  dated  Wilmington,  Delaware,  June  13,  1854, 

for 100.00 

Check  dated  Philadelphia,   May   16,   1855,  on  Girard 

Bank 200.00 

Due-bill  dated  Philadelphia,  May  1,  1856,  for        .  2488.75 

March  31,  1857,  for    .                   .  300.00 

"     Wiknington,    Del.,    December    12,    1861. 
for 250.00 


((      <( 
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Amoimting  in  all  in  principal  to  .         .       $5077.25 
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And  as  is  stated  on  the  books  of  said  T.  T.  Deringer,  with 
interest  added  to  January  1,  1869,  to  the  sum  of  $8928.51. 

The  books  showing  two  credits  thereon  as  follows,  viz. : 
July  16,  1869,  by  cash  from  administratrix,  .       ISIOOO.OO 

July  16,  1870,  by  amount  from  Eliza  Clark,      .  .  1000.00 

The  aforesaid  due-bills,  notes  and  checks,  being  in  the  pos- 
session of  this  company  as  administrators  aforesaid.  That  the 
estate  of  the  said  B.  M.  Deringer  is  indebted  to  the  estate  of  said 
Theophilus  T.  Deringer  as  aforesaid.  That  the  said  company 
as  administrators,  as  aforesaid,  and  this  deponent  as  Secretary 
and  Treasurer,  as  aforesaid,  of  said  Company,  has  made  due  in- 
quiry and  does  verily  believe  that  nothing  has  been  paid  or  de- 
livered towards  satisfaction  of  said  indebtedness  except  what  is 
above  mentioned,  and  the  sum  demanded,  with  interest  thereon, 
is  justly  and  truly  due,  as  aforesaid,  to  the  best  of  this  deponent's 
knowledge  and  belief. 

Robert  Patterson, 

Secretary  and  Treasurer  of  the  Fidelity  Insurance, 
Trust  and  Safe  Deposit  Company. 

Sworn  to  and  subscribed  before  me  this  18th  day  of  May,  A.  D. 
1876. 

Samuel  B.  Huey, 
A   Commissioner  for  Delaware  in  Pennsylvania. 

[Seal  of  Commissioner.] 

And  the  said  defendant  thereupon  objected  to  the  sufficiency 
and  admissibility  of  the  said  paper  writing  because  the  same  did 
not  comply  with  the  requirements  of  Section  29  of  Chapter  89 
of  the  Revised  Statutes  of  this  State,  in  this,  that  the  said  statute 
provided  that  a  probate  may  be  made  by  the  affidavit  of  the 
Cashier  or  Treasurer  of  a  corporation,  only  for  a  debt  due  to  the 
corporation,  whereas  this  probate  is  not  for  a  debt  due  to  the  cor- 
poration plaintiff,  but  for  a  debt  due  to  the  estate  of  Theophilus 
T.  Deringer,   deceased. 
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And  the  said  plaintiff  did  then  and  there  insist  that  the  said 
paper  writing  was  sufficient  and  admissible  in  respect  of  the 
matters  objected  against  it  as  aforesaid. 

But  the  court  did  then  and  there  sustain  the  said  objection 
of  the  defendant,  and  did  rule  out  the  said  probate  offered 
by  the  plaintiff  and  did  declare  that  the  same  was  not  sufficient 
and  did  not  comply  with  the  requirements  of  said  statute  in 
respect  of  the  matters  objected  against  it  by  the  defendant  as 
aforesaid,  to  which  the  said  plaintiff  did  then  and  there,  by  its 
counsel,  except,  which  said  exception  was  then  and  there  noted 
and  allowed  by  said  court: 

And  thereupon  the  said  plaintiff  did  produce  and  offer  to  the 
court  a  certain  other  paper  writing,  as  and  for  a  probate  of  said 
debt,  a  true  copy  of  which  is  as  follows,  to  wit: 

COMMONWEALTH  OF  PENNSYLVANIA, } 
City  and  County  of  Philadelphia,  ss.         S 

Before  me,  the  undersigned,  a  Commissioner  for  the  State  of 
Delaware,  residing  in  the  said  city  of  Philadelphia,  duly  com- 
missioned, etc.,  personally  appeared  Robert  Patterson,  who,  being 
duly  sworn,  says  that  he  is  Secretary  and  Treasurer  of  the  Fidelity 
Insurance,  Trust  and  Safe  Deposit  Company,  of  Philadelphia. 
That  the  said  company  are  administrators  of  the  estate  of  Theo- 
philus  T.  Deringer,  late  of  the  said  city  of  Philadelphia,  de- 
ceased; that  the  said  Theophilus  T.  Deringer  died  in  Philadel- 
phia, in  February,  1874. 

That  at  the  time  of  his  decease,  he  was  a  creditor  of  the  estate 
of  his  brother,  Bonough  M.  Deringer,  late  of  the  county  of  New 
Castle,  in  the  State  of  Delaware,  deceased. 

That  the  said  indebtedness  is  represented  by  due-bills,  notes  and 
checks,  given  by  said  B.  M.  Deringer,  to  said  T.  T.  Deringer, 
of  the  following  dates  and  amounts,  and  payable  as  follows,  viz. : 
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Due-bill  dated  January  1,  1854,  on  demand  for        .       $  500.50 

„          "            "        "      "      "        "          '*        .  255.00 

"  "  "  "  .  183.00 
Promissory  note,   dated  March  24,    1854,  payable  six 

months  after  date,  with  interest,  for  .  .  .  300.00 
Promissory    note,    dated    April    5,    1854,    payable    at 

sight,  with  interest  at  1  per  cent,  a  month,  for  300.00 
Check  on  Girard  Bank,   Philadelphia,  dated  May  4, 

1854,  for        100.00 

Due-bill,  dated  Waverly  Place,  June  22,  1854,  for  .  100.00 
Due-bill,  dated  Wilmington,  Delaware,  June  13,  1854, 

for 100.00 

Check  dated  Philadelphia,  May  16,   1855,  on  Girard 

Bank, 200.00 

Due-bill,  dated  Philadelphia,  May  1,  1856,  for          .  2488.75 

March  31,  1857,  for      .  300.00 

"  "      Wilmington,  Del.,  December  12,   1861, 

for 250.00 

Amounting  in  all  in  principal  to      .         .  .       $5077.25 

As  is  stated  on  the  books  of  said  T.  T.  Deringer,  with  interest 
added  to  January  1st,  1869,  to  the  sum  of  $8928.51. 

The  books  showing  two  credits  thereon  as  follows,  viz : 
July  16,  1869,  by  cash  from  administratrix,    .         .         $1000.00 
July  16,  1870,  by  amount  from  Eliza  Clark,   .         .  1000.00 

The  aforesaid  due-bills,  notes  and  checks,  being  in  possession 
of  this  company  as  administrators  aforesaid.  That  the  estate  of 
the  said  B.  M.  Deringer  is  indebted  to  the  estate  of  said  The- 
ophilus  T.  Deringer  as  aforesaid.  That  nothing  has  been  paid 
or  delivered  towards  satisfaction  of  said  indebtedness  except 
what  is  above  mentioned,  and  the  simi  demanded,  with  interest 
thereon,  is  justly  and  truly  due,  as  aforesaid,  to  the  best  of  this 
deponent's  knowledge  and  belief. 

Robert  Patterson, 
Secretary  and  Treasurer  of  the  Fidelity  Insurance 
Trust  and  Safe  Deposit  Company. 
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Sworn  to  and  subscribed  before  me  this  13th  day  of  June, 
A.  D.,  1874. 

Samuel  L.  Taylor, 

Commissioner  for  Delaware. 
[Seal  of  Commissioner,] 

And  the  said  defendant  thereupon  objected  to  the  sufficiency 
and  admissibiHty  of  the  said  last-mentioned  paper  writing,  be- 
cause the  same  did  not  comply  with  the  requirements  of  §  29  of 
chap.  89  of  the  Revised  Statutes  of  this  State,  in  this,  that  the 
said  statutes  provides  that  a  probate  may  be  made  by  the  affida- 
vit of  the  cashier  or  treasurer  of  a  corporation  only  for  a  debt 
j  due  to  a  corporation,  whereas  this  last-mentioned  probate  is  not 
I  for  a  debt  due  to  the  corporation  plaintiff,  but  for  a  debt  due  to 
the  estate  of  Theophilus  T.  Deringer,  deceased. 

And  the  said  plaintiff  did  then  and  there  insist  that  the  last- 
mentioned  paper  writing  was  sufficient  and  admissible  in  respect 
of  the  matters  objected  against  it  as  aforesaid. 

But  the  court  did  then  and  there  sustain  the  said  objection  of 
:  the  defendant,  and  did  rule  out  the  said  last-mentioned  probate 
I  offered  by  the  plaintiff,  and  did  declare  that  the  same  was  not 
I  sufficient  and  did  not  comply  with  the  requirements  of  said 
statute  in  respect  of  the  matters  objected  against  it  by  the  de- 
fendant as  aforesaid. 

To  which  the  said  plaintiff  did  then  and  there  by  its  counsel 
except,  which  said  exception  was  then  and  there  noted  and  al- 
j  lowed  by  said  court. 

And  the  said  plaintiff  by  its  counsel  did  thereupon  state  to 
the  court  that  it  had  no  other  probate  of  said  debt  to  produce  or 
offer  to  the  court. 

And  thereupon  the  said  court  did  then  and  there  direct  and 
charge  the  jury,  that  the  said  plaintiff  having  failed  to  produce 
on  this  trial,  upon  the  call  and  demand  of  the  counsel  for  the 
defendant,  a  sufficient  probate  of  the  demand  of  the  plaintiff  on 
which  this  action  is  founded,  as  required  by  the  provision  of  our 
statute  on  the  subject,  the  plaintiff  was  not  entitled  to  recover, 
and  therefore  their  verdict  should  be  for  the  defendant;  to 
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which  said  direction  and  charge  the  said  plaintiff  by  its  counsel 
did  then  and  there  except,  which  said  exception  was  then  and 
there  noted  and  allowed  by  said  court. 

And  the  jury  aforesaid  then  and  there  gave  their  verdict  for 
the  defendant,  and  the  court  thereupon  rendered  judgment  for 
the  defendant. 

The  errors  assigned  were,  that  the  court  below  erred  in  sus- 
taining the  objection  made  by  the  counsel  for  the  defendant  to 
the  sufficiency  and  admissibility  of  each  of  the  said  probates 
offered  by  the  plaintiff  and  ruling  them  out  on  the  ground  ob- 
jected to  them,  that  the  same  did  not  comply  with  the  require- 
ments of  the  statute  of  the  State,  which  provides  that  a  probate 
may  be  made  by  the  affidavit  of  the  cashier  or  treasurer  of  a  cor- 
poration only  for  a  debt  due  to  the  corporation,  whereas,  neither 
of  the  probates  in  question  is  for  a  debt  due  to  the  corporation 
plaintiff  in  the  action,  but  each  of  them  is  for  a  debt  due  to  the 
estate  of  Bronough  M.  Deringer,  deceased.  Rev.  Code,  chap.  89 
§  29.  And,  that  the  said  court  erred  in  their  direction  and 
charge  to  the  jury  that  the  said  plaintiff  having  failed  to  pro- 
duce on  the  said  trial,  upon  the  call  and  demand  of  the  counsel 
for  the  defendant,  a  sufficient  probate  of  the  demand  of  the 
plaintiff  on  which  the  said  action  was  founded,  as  required  by 
the  provision  of  our  statute  on  the  subject,  the  plaintiff  was  not 
entitled  to  recover,  and,  therefore,  their  verdict  should  be  for 
the  defendant,  and  which,  thereupon,  was  accordingly  so  ren- 
dered, and  judgment  thereon  was  entered  for  the  defendant. 

Both  of  the  parties  in  the  case  had  sued  out  a  writ  of  error 
in  it,  and  on  the  callmg  of  the  cases  in  this  court,  which  they 
concluded  to  hear  together,  the  counsel  for  the  defendant  moved 
to  quash  or  dismiss  the  writ  of  error  in  the  case  of  the  Adminis- 
trators of  Bronough  M.  Deringer,  deceased  v.  the  Administrator 
of  Theophilus  T.  Deringer,  deceased,  because  Estalena  W.  Der- 
inger, the  administratrix,  although  joined  in  the  original  writ 
with  David  C.  Niven,  the  administrator  of  Bronough  M.  Der- 
inger, deceased,  as  a  defendant  in  the  action  in  the  court  below,  was 
not  served  with  the  process,  and  did  not  appear  in  it,  and  was  there- 
fore not  a  party  or  privy  to  the  suit,  and  no  judgment  was  ren- 
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dered  against  her  in  it,  nor  is  she  affected  by  it;  nor  could  Niven, 
the  administrator,  for  whom  it  was  rendered,  maintain  a  writ  of 
error  to  reverse  a  judgment  in  his  own  favor,  unless  he  was  in- 
jured or  aggrieved  by  it.  That  a  writ  of  error  would  not  lie  to 
reverse  either  the  granting  or  the  refusal  of  a  motion  for  a  non- 
suit; and  because  the  record  contained  no  bill  of  exceptions  with 
the  writ  of  error  returned  in  the  case,  and  the  error  assigned 
was  not  properly  on  the  record  below. 

Higgins,  for  the  defendant  in  error  in  that  case.  Proceedings 
in  error  must  have  their  proper  parties,  and  any  defect  in  that 
respect  is  subject  to  objection,  as  it  is  in  any  other  original  writ, 
and  no  one  can  be  a  plaintiff  in  error  but  he  who  is  a  party  to 
the  record,  and  is  prejudiced  by  the  final  judgment.  1  Ch.  PI., 
54;  Pow.  on  App.  Proceed.,  §§  7,  13;  Bacon's  Abr.  Title  Er- 
ror, b.  2;  2  Saund.,  46;  2  Harr.,  413.  And  Niven  could  not 
reverse  the  judgment  unless  he  was  injured  by  it,  as  it  is  in  his 
own  favor.  13  Wend.,  280;  9  How.,  551.  Was  he  injured  by 
it?  It  was  in  his  favor  on  the  verdict  of  a  jury,  and  would  a 
judgment  of  non-suit  be  preferable  to  it?  Had  it  been  a  judg- 
ment of  non-suit,  the  plaintiff  could  have  brought  another  action, 
but  the  judgment,  unless  reversed  here,  is  final  and  conclusive 
in  his  favor.  Why,  then,  does  the  defendant  below  seek  by  this 
writ  of  error  to  reverse  this  judgment  below  in  his  own  favor? 
For  the  record  he  has  brought  here  does  not  contain  any  bill  of 
exceptions,  much  less  the  bill  of  exceptions  which  accompanies 
our  writ  of  error  on  behalf  of  the  plaintiff  below,  and  which  shows 
the  real  ground  of  error  in  the  judgment,  to  wit,  the  ruling  as 
to  the  probates,  and  yet  he  seeks  to  have  this  case  determined 
here  on  another  ground,  and  one  not  brought  up  or  relied  on  by 
him  in  the  court  below,  that  the  judgment  should  have  been  one 
of  non-suit,  and  nothing  else. 

A  writ  of  error  will  not  lie  to  a  decision  of  the  court  granting 
or  refusing  a  motion  for  non-suit.  May  v.  Curry,  4  Harr.,  265. 
The  substance  of  the  errors  assigned  in  this  case  is  that  the  court 
erred  in  directing  a  verdict  for  the  defendant  below,  instead  of 
granting  his  motion  for  a  non-suit,  as  required  by  the  provision 
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of  the  statute.  Rev.  Code,  chap.  89,  §  29.  But  the  defendant 
below  waived  any  right  which  he  might  have  had,  to  allege  in 
this  court  as  error  the  refusal  of  a  non-suit,  or  the  taking  of  a 
verdict  of  the  jury  for  the  defendant,  and  the  entry  of  judgment 
thereon,  because  the  records  show  that  he  did  not  object  to  the 
overruling  of  his  motion  for  a  non-suit;  on  the  contrary  that  he 
acquiesced  in  the  taking  of  the  verdict  in  his  favor,  and  per- 
mitted or  caused  judgment  to  be  entered  thereon,  and  that  he 
tendered  no  exception  whatever  to  the  decision  or  action  of  the 
court  in  regard  to  the  matter;  nor  does  it  appear  by  the  record 
returned  in  this  case  on  what  ground  the  motion  for  a  non-suit 
was  made,  or  that  it  was  made  on  the  ground  of  the  failure  of 
the  plaintiff  to  produce  a  probate  as  required  by  the  statute,  or 
upon  what  ground  the  court  refused  the  motion,  or  directed  the 
jury  to  return  a  verdict  for  the  defendant,  or  that  the  defendant 
made,  or  the  court  refused  a  motion  for  a  non-suit;  while  none 
of  these  matters  inferred  and  asstmied  in  the  several  assignments 
of  errors  in  the  cause  here  are  aided  or  supplied  in  any  manner 
by  the  special  verdict  taken  in  the  case.  But  it  is  a  general  rule 
that  an  objection  not  taken  in  the  court  below  will  not  be  con- 
sidered In  the  court  of  errors,  and  where  an  error  will  not  be 
considered  as  available  which  was  not  noticed  or  objected  to  in 
the  court  below,  and  the  neglect  to  do  so  is  often  deemed  a  good 
ground  for  refusing  to  consider  the  objection,  or  holding  it  to 
have  been  waived.  Pow.  on  App.  Proceed.,  §  127;  Hill  on 
New  Trials,  §§  51,  127;  17  Wend.,  257;  24  Wend.,  496;  12 
Ohio,  132;  10  Ohio,  433;  6  Ohio,  478;  11  Wheat.,  199;  4 
Zabr.,  740.  A  party  may  waive  a  legal  right  by  positive  act,  or 
lose  by  neglect,  as  if  important  instructions  should  have  been 
given  to  the  jury,  and  he  neglects  to  ask  for  the  instructions,  it 
is  a  waiver,  and  such  waiver  may  be  asstmied  as  well  from  what 
appears  on  the  record,  as  from  the  absence  of  anything  on  the 
subject.    Pow.  on  App.  Proceed.,  §§  114,  115. 

George  B.  Rodney  for  the  plaintiff  in  error,  Estalena  W. 
Deringer,  the  widow  and  administratrix  of  Bronough  M.  Deringer 
was  jointly  sued  in  the  action  with  David  G.  Niven,  his  admin- 
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istrator,  but  was  not  served  with  process,  and  did  not  appear  in 
it,  and  that  fact  being  stated  in  the  declaration,  according  to  our 
practice  the  prosecution  of  the  suit  proceeded  against  him  alone 
as  his  administrator  to  its  conclusion  in  the  court  below,  as  will 
appear  from  the  record  sent  up,  and  consequently  he  was  the  only- 
party  defendant  in  the  action  during  its  pendency  in  the  court 
below,  and,  of  course,  is  the  only  party  defendant  in  it  now 
before  this  court. 

But  we  had  no  right  to  tender  a  bill  of  exceptions  or  take  a 
writ  of  error  to  the  decision  of  that  court  in  refusing  to  enter  a 
judgment  of  non-suit  upon  the  motion  therefor  by  the  counsel, 
for  the  defendant  on  the  ground  that  no  sufficient  probate  of  the 
demand  had  been  produced  by  the  plaintiff  in  the  opinion  of  a 
majority  of  the  court,  not  only  because  of  the  well  settled  rule 
of  the  common  law  that  a  writ  of  error  will  not  lie  to  a  decision 
of  the  court  granting  or  refusing  a  non-suit,  but  for  a  stronger 
reason  in  a  case  of  this  kind,  because  it  is  expressly  provided  and 
enjoined  by  our  statute  on  the  subject  that  if  in  any  action  against 
an  executor  or  administrator  the  plaintiff  shall  fail  to  make  pro- 
bate of  his  demand  as  prescribed  in  it,  the  court  shall  enter  a 
judgment  of  non-suit  against  him.  Rev.  Code,  ch.  89,  §  29. 
The  court,  therefore,  having  no  authority  or  discretion  in  such  a 
case  to  decline  to  render  a  judgment  of  non-suit  against  the  plain- 
tiff, it  was  manifest  error  in  the  court  to  refuse  to  enter  it  in 
this  case  on  the  demand  and  motion  of  the  defendant  against  the 
express  and  imperative  requirement  of  the  statute,  notwithstand- 
ing it  thereupon  saw  proper  to  submit  the  final  decision  of  the 
case  to  the  jury  with  instructions  to  return  a  verdict  for  the 
defendant,  because  a  sufficient  probate  had  not  been  produced  by 
the  plaintiff  as  required  by  the  statute.  But  if  no  writ  of  error 
will  lie  to  the  decision  of  the  court  on  a  motion  for  a  non-suit, 
would  or  could  the  defendant,  Niven,  now  be  here  in  this  court 
on  any  writ  of  error,  either  for  or  against  him  in  this  case? 
And  if  not,  it  was  then  quite  clear  and  evident  that  he  had  been 
injtired  and  prejudiced  in  the  suit  by  the  refusal  of  the  court  to 
enter  a  judgment  of  non-suit  against  the  plaintiff  in  the  action 
on  his  motion  and  demand  for  it? 
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Spruance  for  the  defendant  in  error.  The  question  as  to  the 
sufficiency  and  admissibihty  of  the  probates  produced  in  the 
case  was  properly  a  question  for  the  court,  and  was  a  point  of 
law  arising  in  the  progress  of  the  trial.  When  no  probate  is 
offered,  no  question  of  law  arises  as  to  it,  and  if  one  has  been 
demanded,  the  court  will,  under  the  statute,  on  motion  of  the 
defendant,  non-suit  the  plaintiff.  We  have  decisions  in  our 
Superior  Court  on  the  subject  of  probates  against  the  estates  of 
deceased  persons,  but  none  on  the  question  which  now  arises 
here.  In  the  case  of  Gould  v.  Dutton,  2.  Harr.,  472,  and  that 
of  Prettyman  v.  Waples,  4  Harr.,  299,  no  probate  was  offered, 
and  no  point  of  law  arose.  In  the  first  case  a  non-suit  was 
entered,  but  in  the  second  it  was  refused  because  the  defendant 
did  not  call  for  the  probate  during  the  trial.  But  the  decision 
of  the  Superior  Court  upon  the  sufficiency  and  admissibility  of 
a  probate  produced  and  offered  in  a  case  during  the  trial  cannot 
be  final,  and  is  a  question  properly  and  necessarily  reviewable 
in  this  court  on  a  writ  of  error,  as  much  so  as  the  decision  of 
that  court  upon  the  competency  and  admissiblity  of  any  evi- 
dence in  a  case  on  trial. 

Where  a  probate  or  other  paper  essential  to  the  plaintiff  is 
offered  and  rejected  by  the  court  as  not  sufficient  or  admissible, 
and  the  plaintiff  excepts  to  that  decision,  and  the  court  then  ren- 
ders a  judgment  of  non-suit,  the  plaintiff  loses  the  benefit  of  his 
exception  to  the  decision  of  the  court  rejecting  the  paper  offered, 
and  can  take  no  writ  of  error,  because  a  writ  of  error  can  be  taken 
only  after  final  judgment,  and  because  a  writ  of  error  will  not  lie  to 
the  judgment  of  the  court  granting  or  refusing  a  non-suit.  Curry 
V.  Davis,  4  Harr.,  265.  Such  is  the  doctrine  contended  for  on 
the  other  side  in  this  case.  But  if  in  such  a  case  the  court  under 
any  statute  is  required  to,  or  may  in  its  discretion,  against  the  will 
of  the  plaintiff,  enter  a  non-suit  against  him,  then  it  is  the  duty 
of  the  court  in  the  one  case,  and  in  the  power  of  it  in  the  other, 
to  totally  deprive  him  of  the  right  secured  to  him  and  every 
other  plaintiff  in  an  action  before  it  by  the  constitution  and 
statute  of  the  State,  to  a  review  before  this  tribunal  or  any  other, 
the  decision  of  the  court  rejecting   the  pa})er  as  insufficient  and 
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inadmissible.  The  constitution  provides  that  the  Court  of  Errors 
and  Appeals  shall  have  jurisdiction  to  issue  writs  of  error  to  the 
Superior  Court,  and  to  determine  finally  all  matters  in  error  in 
the  judgments  and  proceedings  of  it.  Art.  11,  §  7.  And  the 
statute  provides  a  mode  by  bill  of  exceptions  of  bringing  before 
this  court  for  review  "the  decision"  of  the  Superior  Court 
"upon  any  point  of  law  arising  in  the  course  of  a  trial  and  ma- 
terial to  the  determination  thereupon,  which  decision  will  not 
otherwise  appear  by  the  record."  Rev.  Code,  chap.  113.  If  it 
appears  by  the  record,  of  course,  a  writ  of  error  will  lie  and 
reach  it  by  the  common  law,  to  which  a  bill  of  exceptions  in 
such  a  case  was  unknown,  even  in  England,  until  it  was  pro- 
vided for  by  statute.  The  provision  of  the  constitution.  Art.  6, 
§  7;  par.  2,  allowing  the  Superior  Court  to  reserve  a  question  of 
law  for  hearing  before  all  the  judges  in  the  Court  of  Errors  and 
Appeals,  could  furnish  the  plaintiff  below  in  this  case  with  no 
relief,  since  it  is  clearly  in  the  discretion  of  that  court  to  grant 
or  refuse  an  application  to  reserve  such  a  question.  Therefore 
the  claim  of  the  plaintiff  below  to  a  review  in  this  court  of  the 
decision  of  the  court  below  as  to  the  sufficiency  of  the  probate 
offered,  was  in  no  wise  dependent  on  any  discretion  vested  in 
that  court  to  grant  or  refuse  the  motion  for  a  non-suit  made  by 
the  defendant  below  on  the  exclusion  of  it  by  the  court  as  in- 
sufficient, but  it  was  based  on  a  right  secured  to  him  by  the 
constitution  and  the  statute.  But  even  if  on  the  application  of 
the  plaintiff  after  the  defendant  had  submitted  his  motion  for  a 
non-suit,  the  court  had  seen  proper  to  reserve  the  question  as  to 
the  sufficiency  of  the  probate  under  the  provision  of  the  consti- 
tution last  referred  to,  it  could  only  have  been  done  after  ver- 
dict and  judgment,  and  in  that  case  the  position  of  the  plaintiff 
would  have  been  practically  the  same  as  it  is  now. 

The  only  way  in  which  the  plaintiff's  right  to  a  review  of  the 
question  here  in  such  a  case  could  be  preserved,  was  to  accord 
him  the  right  to  decline  to  submit  to  a  non-suit,  and  let  a  ver- 
dict be  taken  for  the  defendant  utider  the  direction  and  decision 
of  the  court  upon  the  question  of  law  involved,  and  then  leave 
him  to  his  further  remedy  by  a  writ  of  error  to  the  judgment 
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to  reverse  the  decision  of  the  question,  if  it  was  erroneous  in  law. 
It  is  a  settled  rule  in  the  Supreme  Court  of  the  United  States, 
in  most  of  the  States,  and  in  this  State,  that  a  non-suit  cannot 
be  ordered  by  the  court  without  the  consent  or  acquiescence  of 
the  plaintiff.  Crane  v.  Morris,  6  Pet.,  598;  Castle  v.  Bullard,  23 
How.,  173;  Mitchell  v.  N.  E.  Company,  6  Pick,  117.  It  is 
true,  it  is  suggested  in  Smith  v.  Smith,  8  Ired.,  31,  that  there  is 
an  exception  to  this  rule  where  non-suit  is  imposed  by  statute; 
but  this  was  obitur  dictum,  in  that  case,  and  no  example  is  given. 
Certainly,  it  cannot  be  so  where,  to  enter  a  non-suit,  would  de- 
prive the  plaintiff  of  his  constitutional  right  to  a  review  upon 
a  writ  of  error  in  a  higher  court.  The  word  "shall,"  in  a  stat- 
ute, may  be  held  to  be  used  as  directory  merely,  and  not  as 
absolutely  imperative  and  obligatory,  when  no  advantage  is  lost 
or  right  is  destroyed  by  such  a  construction.  Wheeler  v.  City  of 
Chicago,  24  111.,  105;  Fowler  v.  Pirkins,  77  111.,  271. 

In  the  other  case,  in  which  he  was  for  the  plaintiff,  in  the  writ 
of  error  before  mentioned,  he  said  the  sole  objection  made  by 
the  defendant  in  the  court  below  to  the  sufficiency  and  admis- 
sibility of  the  probates  offered  by  the  plaintiff,  was,  that  the  same 
did  not  comply  with  the  requirements  of  this  State,  Rev.  Code, 
chap.  89,  §  29,  in  this,  that  it  provides  that  a  probate  may  be 
made  by  the  affidavit  of  the  cashier  or  treasurer  of  a  corpora- 
tion only  for  a  debt  due  to  the  corporation,  whereas,  this  probate 
is  not  for  a  debt  due  to  the  corporation  plaintiff,  but  it  is  for  a 
debt  due  to  the  estate  of  Theophilus  T.  Deringer,  deceased.  This 
objection  was  sustained  b}''  a  majority  of  the  court,  and  upon 
that  ground  alone  the  probates  were  ruled  out,  and  the  court 
declared  that  they  were  not  sufficient,  and  did  not  comply  with 
the  requirements  of  the  statute;  and,  upon  the  ground  of  that 
objection  alone,  the  court  then  charged  the  jury  that  the  plaintiff 
had  failed  to  produce  on  the  trial  a  sufficient  probate  as  required 
by  the  statute,  and  directed  a  verdict  to  be  returned  for  the  de 
fendant. 

A  court  of  errors  will  not  reverse  for  objections  not  raised  in 
the  court  below;  a  party  cannot  rely  upon  one  set  of  objections 
before  the  court  below,  and  seek  to  reverse  on  grounds  not  dis- 
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tinctly  presented  to  the  court  below  for  their  adjudication.  Hill 
on  New  Trials,  721;  Pow.  on  App.  Proceed.,  204;  Vantel- 
burgh  V.  Shan,  4  Zabr.,  740;  Davis  v.  Hines,  6  Ohio,  473; 
Lewis  V.  Bank  of  Kentucky,  12  Ohio,  133;  Bowen  v.  Argall, 
24  Wend.,  496;  Willard  v.  Warren,  17  Wend.,  257;  Hinde  v. 
Longworth,  11  Wheat.,  199.  The  inquiry  here  must,  therefore, 
be  limited  to  the  question  presented  to  and  decided  by  the  court 
below;  but  we  tmderstand  the  objection  hereto  be  that  the  affi- 
davits are  defective  in  form,  inasmuch  as  they  allege  the  debt  to 
be  due  to  the  estate  of  Theophilus  T.  Deringer,  deceased,  and 
fail  to  allege  that  it  is  due  to  the  corporation  plaintiff,  his  ad- 
ministrator. But,  even  where  a  statute  requires  an  affidavit  to 
be  made  in  certain  specified  words,  it  is  not  necessary  that  the 
precise  language  of  it  shall  be  used.  It  is  sufficient  if  it  is  sub- 
stantially complied  with.  Reve  v.  Stafford,  D.  P.  C,  238;  Gib- 
bons V.  Shaffaidd,  2  Brewst.,  1;  Story  v.  Story,  32  Ind.,  137.  No 
form  of  affidavit  in  such  a  case,  however,  is  prescribed  in  our 
statute,  nor  does  it  say  that  when  such  an  affidavit  is  to  be  made 
by  the  cashier  or  treastirer  of  a  corporation,  it  shall  state  that  it 
is  for  debt  due  to  the  corporation,  much  less  that  it  is  due  to  it 
in  its  own  right,  or  otherwise,  but  it  simply  requires,  so  far  as 
this  objection  goes,  that  the  person  holding  the  debt  shall  swear 
that  it  is  justly  and  truly  due;  but  when  that  party  is  a  corpo- 
ration, this  shall  be  done  by  the  cashier  or  treasurer  of  it.  It 
is  not  strictly  accurate  to  say  that  a  debt  is  due  to  or  from  a  de- 
ceased person,  or  due  to  or  from  the  estate  of  a  deceased  person 
or  that  a  deceased  person  has,  or  can  have,  an  estate,  yet,  these 
expressions  are  in  common  use,  convey  perfectly  accurate  con- 
ceptions, and  occur,  not  only  in  the  section  and  chapter  of  the 
statute  under  which  this  question  arises,  but  in  a  great  many 
other  sections  of  it.  The  affidavits,  on  inspection,  will  be  found 
to  contain  everything  required  to  be  stated  in  them  under  the 
statute,  and  to  state  what  is  further  suggested  on  the  part  of  the 
defendant  in  error  in  this  case  would  be  mere  surplusage,  since 
the  law  determines  that  a  debt  due  to  the  intestate  at  his  death 
is  due  afterwards  to  his  administrator,  or  that  a  debt  due  to  the 
estate  of  a  deceased  person  is  a  debt  due  to  his  administrator. 


78  DELAWARE 

Deringer's  Administrator  v.  Deringer's  Administrator. 

The  affidavits  declare  that  the  corporation  plaintiff  is  the 
administrator  of  the  estate  of  Theophilus  T.  Deringer,  deceased 
and  this  court  has  decided  in  this  case  on  a  former  writ  of  error, 
that  this  corporation  can  lawfully  act  in  this  State  as  such 
administrator,  and  it  would  be  impossible  by  any  form  of  words 
to  make  more  certain  than  they  do  that  this  corporation  as  his 
administrator  is  the  person  holding  the  said  debt,  and  that  it  is 
justly  and  truly  due  to  it  as  his  administrator. 

As  to  the  additional  words  with  which  the  affidavits  conclude 
"to  the  best  of  his  knowledge  and  belief,"  although  not  to  be 
found  in  the  statute,  they  cannot  be  considered  to  qualify  the 
positive  and  express  declaration  of  the  affiant  that  the  debt  was 
justly  and  truly  due,  as  that  qualification  is  necessarily  implied 
and  understood,  particularly,  in  every  affidavit  made  to  knowl- 
edge acquired  on  inquiry,  information  and  belief  merely,  as  were 
the  affidavits  in  this  case. 

We  therefore  contend  that  the  probates  offered  substantially 
complied  with  all  the  requirements  of  the  statute,  and  should 
have  been  admitted  as  sufficient  by  the  court  below. 

George  B.  Rodney  for  the  defendant  in  error.  That  as  the 
probate  in  this  case  was  not  for  a  debt  due  to  the  corporation  in 
question,  no  officer  of  it,  cashier  or  treasurer,  was  competent  to 
make  the  affidavit  under  our  statute.  That  the  probate  does 
not  allege  that  the  debt  demanded  from  the  administrator  of 
Bronough  M.  Deringer,  the  defendant  below,  and  defendant 
here  in  this  case,  to  be  due  to  the  corporation  plaintiff  in  its  own 
right;  nor  does  it  allege  the  debt  to  be  due  to  the  corporation 
in  any  capacity  or  right.  If  the  probate  had  set  forth  that  the 
plaintiff  in  the  action  being  a  corporation,  and  as  such,  and  as 
the  administrator  of  Theophilus  T.  Deringer,  made  the  demand 
on  the  defendants  as  for  a  debt  due  to  the  estate  of  Theophilus 
T.  Deringer,  the  question  would  then  have  arisen  whether  as 
such  corporation  plaintiff,  they  could  make  a  valid  probate,  but 
'•the  probate  in  question  nowhere  in  its  phraseology  connects 
the  corporation  with  the  claim  as  the  party  to  whom  the  debt  is 
due  in  any  capacity,  but  only  as  a  debt  due  from  the  estate  of 
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B.  M.  Deringer  to  the  estate  of  T.  T.  Deringer,  which  the  treas- 
urer of  the  corporation  was  not  competent  to  make.  In  no  case, 
except  when  the  debt  is  due  to  a  corporation  in  its  own  right, 
can  the  cashier  or  treasurer  of  it  make  probate  of  it  according  to 
the  true  meaning  and  intention  of  the  statute.  Such  a  probate 
as  this  is  without  any  precedent  in  this  State,  and  will,  if 
sustained  here,  multiply  suits  and  increase  the  danger  of  unjust 
and  fraudulent  demands  against  the  estates  of  deceased  persons, 
by  reason  of  the  loose  and  irresponsible  affidavits  which  will 
follow  it. 

The  present  statute  in  regard  to  probates  was  taken  from  the 
act  of  1766,  Del.  Laws,  6  vols.,  420,  which  was  enacted  for  the 
prevention  of  frauds  and  to  secure  the  estates  of  deceased  per- 
sons from  any  liability  for  a  debt,  unless  positively  sworn  to  by 
the  person  holding  the  same  that  the  sum  demanded  is  all  justly 
and  truly  due;  and  it  would  utterly  take  away  the  protection 
intended  by  the  statute  to  allow  any  person  not  connected  with 
the  estate  of  either  the  plaintiff  or  the  defendant,  and  whose 
oath,  if  he  swore  falsely  (but  which,  by  the  act  of  1766,  was 
expressly  made  perjury)  to  come  into  this  State  from  another 
jurisdiction,  and  without  the  authority  of  the  law  of  this  State 
to  make  such  a  probate  as  either  of  the  two  now  in  question, 
and  who,  without  swearing  positively,  as  the  statute  requires, 
that  the  debt  is  justly  and  truly  due,  qualifies  it  according  to  the 
best  of  his  knowledge  and  belief. 

But  we  have  another  defence  to  the  writ  of  error  in  this  case, 
and  that  is  that  it  will  not  lie  upon  a  decision  of  the  court  below 
declaring  a  probate  offered  under  §  29  of  chap.  89  of  the  Revised 
Statutes  to  be  insufficient  if  followed  by  a  motion  for  a  non-suit 
upon  that  ground,  because  the  act  of  Assembly  then  steps  in 
and  expressly  commands  the  court  to  enter  a  non-suit,  which 
proceeding  stops  any  further  inquiry  as  to  their  decision. 

Higgins,  for  the  plaintiff  in  error,  replied. 

Wales,  J.:  This  is  an  action  of  assimipsit.  The  plaintiff  is  a 
corporation  created  by  the  laws  of  the  State  of  Pennsylvania, 
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and  authorized  by  its  charter  to  administer  upon  the  estates  o^ 
decedents.  As  the  lawfully  appointed  administrator  of  Theo- 
philus  T.  Deringer,  the  company  brought  an  action  against 
David  G.  Niven,  the  administrator  of  Bronough  M.  Deringer, 
for  the  recovery  of  certain  moneys  alleged  to  be  due  to  its  intes- 
tate from  the  estate  of  the  latter.  At  the  trial  of  the  case,  the 
plaintiff,  on  the  demand  of  the  defendant's  counsel  to  produce  a 
probate  of  the  debt,  offered  the  affidavit  of  the  Treasurer  of  the 
company,  which  was  objected  to  as  insufficient,  because  "the 
same  did  not  comply  with  the  requirements  of  §  29  of  chap.  89 
of  the  Revised  Statutes  of  this  State  in  this,  that  the  said  statute 
provides  that  a  probate  may  be  made  by  the  affidavit  of  the 
cashier  or  treasurer  of  a  corporation  only  for  a  debt  due  to  the 
corporation,  whereas  this  probate  is  not  for  a  debt  due  to  the 
corporation  plaintiff,  but  for  a  debt  due  to  the  estate  of  Theophilus 
T.  Deringer,  deceased." 

The  objection  was  sustained  by  a  majority  of  the  court  and 
the  jury  directed  to  render  a  verdict  for  the  defendant  for  the 
want  of  a  sufficient  probate.    The  plaintiff  excepted. 

The  statute  referred  to,  or  so  much  of  it  as  concerns  this  case, 
is  in  these  words:  "Before  an  executor  or  administrator  shall 
pay  any  debt  against  the  deceased,  the  person  holding  the  same 
shall  make  affidavit  that  nothing  has  been  paid  or  delivered  to- 
wards satisfaction  of  said  debt  except  what  is  mentioned  and  that 
the  sum  demanded  is  justly  and  truly  due.  In  case  of  a  debt  due 
to  a  corporation,  the  cashier  or  treasurer  shall  make  the  affi- 
davit." ....  "In  an  affidavit  by  an  executor,  administrator, 
assignee  or  officer  of  a  corporation,  it  shall  be  sufficient  to  state 
that  he  has  made  due  inquiry  and  does  verily  believe  that  nothing 
has  been  paid,  etc.,  as  in  the  preceding  affidavit."  .  ...  "If 
affidavit,  as  above  required,  be  not  produced  in  an  action  against 
an  executor  or  administrator  for  a  debt  against  the  deceased,  the 
plaintiff  shall,  upon  motion,  be  non-suited."  ....  "The  taking 
of  a  wilful  false  oath,  or  affirmation,  in  such  affidavit,  shall  be 
perjury."    (The  words  italicised  are  so  in  the  text.) 

The  probate  objected  to  was  made  by  Robert  Patterson,  who 
deposes  that  he  is  the  Secretary  and  Treasurer  of  the  company 
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which  is  the  administrator  of  the  estate  of  Theophilus  T.  Der- 
inger,  late  of  Philadelphia,  deceased;  that  the  said  Theophilus 
T.  Deringer  died  in  February,  1874,  and  at  the  time  of  his  death, 
was  a  creditor  of  the  estate  of  his  brother.  Bronough  M.  Der- 
inger, late  of  the  county  of  New  Castle,  in  the  State  of  Delaware, 
deceased;  that  the  said  indebtedness  is  represented  by  due-bills, 
notes  and  checks  given  by  said  Bronough  M.  Deringer  to  said 
Theophilus  T.  Deringer.  Then  follows  an  itemized  statement 
of  debits  and  credits,  with  the  dates,  times  of  payment  and 
amounts  of  said  notes  and  bills  as  shown  by  the  books  of  the 
said  Theophilus  T.  Deringer,  the  affidavit  concluding:  "The 
aforesaid  due-bills,  notes  and  checks  being  in  possession  of  this 
company  as  administrators  aforesaid.  That  the  estate  of  the 
said  Bronough  M.  Deringer  is  indebted  to  the  estate  of  the  said 
Theophilus  T.  Deringer  as  aforesaid.  That  the  said  company 
as  administrators  as  aforesaid,  and  this  deponent  as  Secretary 
and  Treasurer  as  aforesaid  of  said  company,  has  made  due  in- 
quiry and  does  verily  believe  that  nothing  has  been  paid  or  de- 
livered towards  satisfaction  of  said  indebtedness  except  what  is 
above  mentioned,  and  the  sum  demanded  with  interest  thereon 
is  justly  and  truly  due  as  aforesaid,  to  the  best  of  this  deponent's 
knowledge  and  belief." 

The  exceptions  raise  the  question  whether  the  probate  made 
by  the  company's  treasurer  is  such  as  the  law  requires  in  form, 
or  in  substance,  or  in  both,  the  defendant's  contention  being 
that  it  is  not,  for  the  reason  that  it  fails  to  set  forth  a  debt  due 
to  the  company  in  any  capacity  or  right,  since  the  debt  men- 
tioned is  a  debt  due  to  the  estate  of  Theophilus  T.  Deringer, 
with  which  the  company  does  not  appear  to  be  connected.  The 
force  of  this  objection  depends  upon  the  true  meaning  of  the 
probate,  and  this  is  to  be  derived  from  a  reasonable  interpreta- 
tion of  its  language  and  a  just  construction  of  the  statute ;  and  to 
understand  the  probate  and  the  statute,  and  their  relation  to 
each  other,  it  is  only  necessary  to  consider  the  office  and  duties 
of  an  administrator.  The  law  as  to  these  matters  is  familiar. 
An  administrator  is  the  personal  representative  of  his  intestate, 
and,  by  virtue  of  his  appointment  and  qualification,  is  invested 
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with  the  legal  ownership  of  all  the  goods  and  chattels,  rights 
and  credits  which  belonged  to  the  deceased  at  the  time  of  his 
death.  His  first  duty,  after  completing  an  inventory  of  the 
personal  property,  is  to  collect  outstanding  debts  due  to  the 
estate,  sell  the  movable  property  when  necessary,  pay  the  debts 
due  from  the  estate  and  distribute  the  surplus,  if  any,  according 
to  law.  For  these  ends  he  acquires  a  property  in  all  the  assets 
of  the  estate,  and  is  the  owner  of  them  from  the  time  of  the  in- 
testate's death  until  a  final  settlement  is  made.  No  other  per- 
son has  a  paramount  or  equal  right  to  the  possession  and  control 
of  the  intestate's  personalty,  or  to  collect  what  may  be  owing  to 
him.  A  surviving  debtor  is  secure  in  paying  the  administrator 
of  his  deceased  creditor,  and  where  both  creditor  and  debtor  are 
deceased,  their  respective  administrators  are  authorized  to  settle 
their  mutual  accounts.  When,  therefore,  upon  an  action  brought 
by  an  administrator  for  the  payment  of  a  debt  to  the  estate  of 
a  deceased  person,  the  plaintiff  makes  an  affidavit  that  he  is  the 
administrator  of  the  person  to  whose  estate  the  debt  is  due,  it  is 
an  inference  of  law  and  fact  that  he  is  lawfully  entitled  to  de- 
mand and  give  a  legal  discharge  for  the  debt.  He  is  the  only 
person  who  can  make  the  demand  and  give  a  valid  release.  By 
legal  intendment  a  debt  "due  to  the  estate"  is  due  to  the  ad- 
ministrator of  the  estate.  For  the  protection  of  decedents' 
estates  the  statute  prohibits  the  payment  of  any  debt  by  an  ad- 
ministrator without  a  probate  by  the  person  "holding"  the 
same,  stating  of  his  own  knowledge  that  nothing  has  been  paid 
or  delivered  towards  its  satisfaction,  except  what  is  mentioned, 
and  that  the  simi  demanded  is  justly  and  truly  due;  but  if  the 
person  "holding"  the  debt  is  an  executor,  administrator,  assignee 
or  officer  of  a  corporation,  "it  shall  be  sufficient  to  state  that  he 
has  made  due  inquiry,"  etc.  The  words  "person"  in  this  con- 
nection includes  corporate  bodies  as  well  as  individuals.  (Amend. 
Sts.,  25).  A  corporation  is  a  distant  entity.  Its  affairs  are 
necessarily  managed  by  its  officers  and  agents,  it  is  true;  but  in 
law  it  is  as  distinct  a  being  as  an  individual  is,  and  is  entitled  to 
hold  property  (if  not  contrary  to  its  charter)  as  absolutely  as  an 
individual   can   hold   it.      (Justice   Bradley   in    Graham   v.    La 
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Crosse  and  Milwaukee  Railroad  Company,  11  Reporter,  78.) 
The  record  shows  that  the  plaintiff  has  declared  as  the  adminis- 
trator of  T.  T.  Deringer,  and  there  is  no  denial  that  it  has  the 
right  under  the  laws  of  its  creator  to  act  as  such.  The  probate 
in  this  case  contains  all  the  words  that  are  positively  pescribed 
by  the  statute,  to  wit,  those  in  italics,  and  the  purpose  of  requir- 
ing a  probate  being  to  protect  an  estate  against  fraudulent  claims 
and  for  the  security  of  the  administrator  in  the  honest  discharge 
of  his  office,  it  is  difficult  to  see  why  the  defendant  should  insist 
upon  any  more  exact  and  definite  statement  than  is  set  forth  in 
the  treasurer's  affidavit.  The  affiant  declares  (1)  that  he  is  the 
treasurer  of  the  plaintiff;  (2)  that  the  plaintiff  is  the  administra- 
tor of  T.  T.  D.;  (3)  that  T.  T.  D.,  at  the  time  of  his  death  was 
a  creditor  of  the  estate  of  B.  M.  D.;  (4)  that  the  indebtedness  of 
B.  M.  D.  to  T.  T.  D.  is  represented  by  certain  due-bills,  notes 
and  checks  with  the  dates,  amounts  and  times  of  payment,  the 
debits  and  credits  being  particularly  set  out  as  the  same  are 
shown  on  the  books  of  T.  T.  D.;  (5)  that  the  said  notes  bills 
and  checks  are  in  possession  of  the  plaintiff  as  administrator; 
that  the  estate  of  B.  M.  D.  is  indebted  to  the  estate  of  T.  T.  D.; 
and  finally,  that  the  said  company  as  administrator,  and  the 
deponent  as  its  treasurer,  have  "made  due  inquiry,"  etc.,  in  the 
very  words  of  the  statute,  concluding  with  the  unnecessary  ad- 
dition "to  the  best  of  this  deponent's  knowledge  and  belief," 
which  is  mere  surplusage,  being  only  a  repetition  of  what  had 
already  been  said,  and  does  not  qualify  or  impair  the  complete- 
ness of  the  probate.  The  affidavit  may  be  subject  to  grammati- 
cal criticism,  but  grammatica  folsa  non  vitiat,  and  the  defendant 
administrator  would  incur  no  risk  in  paying  a  demand  so  well 
probated  as  this,  unless  he  had  knowledge  of  its  payment  or  sat- 
isfaction, or  was  in  possession  of  evidence  that  convinced  him  of 
its  fraudulent  character.  It  is  true,  that  in  the  absence  of  such 
knowledge  or  evidence,  an  administrator  is  not  compelled  to  pay 
every  or  any  probated  debt,  hence  a  probate  is  not  conclusive 
evidence,  and  in  a  contested  case  its  importance  is  of  the  slightest 
weight.  In  fact,  on  a  trial,  the  defendant  may  ignore  the  probate 
and  put  the  plaintiff  to  proof  of  his  claim  in  the  same  manner 
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as  if  the  action  was  between  individual  creditor  or  debtor,  a 
judgment  against  an  administrator  constituting  a  more  perfect 
voucher  than  a  probate.  (Prettyman  v.  Waples,  4  Harr.,  299) . 
For  this  reason  it  was  decided,  in  the  case  just  cited,  that  on  a 
trial  before  a  jury  a  probate  is  not  necessary  unless  called  for 
by  the  defendant. 

If  what  has  been  said  in  reference  to  the  office,  authority  and 
duties  of  an  administrator  be  correct,  and  the  construction  given 
to  the  statute  concerning  probates  is  just  and  proper,  it  would 
appear  that  nothing  is  wanting  in  the  probate  of  the  plaintiff 
that  is  material  to  its  validity,  and  that  it  fully  meets  the  require- 
ments of  the  statute  both  in  form  and  substance.  The  meaning 
of  the  collocation  of  words  in  the  probate  is  obvious,  and  by  no 
possible  construction  can  any  other  conclusion  be  drawn  from 
them  than  that  the  defendants  intestate  are  indebted  to  the 
plaintiff  as  administrator  in  the  manner  and  amount  mentioned. 
But  the  defendant's  counsel  went  still  further  in  the  argu- 
ment and  assumed  that  §  29  does  not  provide  for  a  case  like  the 
present  one.  The  statute,  it  is  said,  permits  a  foreign  corpora- 
tion to  sue  in  this  State  for  a  debt  due  to  itself,  but  not  as  an 
administrator,  and  it  cannot  thereupon  make  a  probate  for  any 
other  purpose  than  the  proof  of  its  own  debt,  all  others  being 
excluded  ex  vi  termini.  The  objection,  precisely  stated,  is  that 
no  mode  is  pointed  out  in  the  statute  for  the  making  of  a  pro- 
bate by  a  corporation  administrator.  This  presents  a  question 
not,  perhaps,  strictly  raised  by  the  exceptions,  but  of  vital  im- 
portance to  the  plaintiff,  and,  as  it  was  discussed  by  counsel  on 
both  sides,  is  a  proper  subject  for  the  consideration  of  this 
court. 

At  common  law  a  corporation  cannot  make  an  affidavit,  and 
if  the  statute  has  not  provided  a  way  in  which  a  corporation 
administrator  can  make  a  probate,  it  is  a  casus  omissus,  and  the 
plaintiff  is  without  remedy.  A  result  so  repugnant  to  the  prin- 
ciples and  administration  of  justice  should  not  be  admitted  with- 
out abundant  demonstration  and  authority  to  establish  it. 

Corporations  being  endowed  with  a  permanency  of  existence, 
and  combining  the  wealth  as  well  as  the  vigilance  and  energy  of 
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individuals,  and  affording  ample  security  for  the  faithful  discharge 
of  their  duties,  are  particularly  adapted  to  act  as  trustees,  ex- 
ecutors and  administrators,  but  their  usefulness  in  these  respects 
would  be  injuriously  affected  and  often  destroyed,  if  the  rights 
of  suitors  in  courts  of  justice  were  denied  to  them  on  merely 
technical  grounds.  We  should,  therefore,  be  satisfied  with  some 
degree  of  certainty,  that  the  statute  limits  and  restricts  a  cor- 
poration creditor  or  plaintiff  to  the  probate  of  a  debt  due  to 
itself,  in  its  own  right  and  excludes  all  others  before  sustaining 
the  defendant's  objection.  As  before  said,  the  administrator  is 
the  legal  owner  of  the  assets  of  the  intestate  whom  he  represents 
and  has  the  power  of  dealing  with  the  property  of  his  decedent 
as  the  latter  could  in  his  lifetime;  and  this  court  having  hereto- 
fore decided  (in  Deringer  Admr.  t'..Deringer  Admr.,  June  Term, 
1878)  that  a  foreign  corporation  has  the  right  to  sue  in  the  Supe- 
rior Court  of  this  State  for  the  recovery  of  a  debt,  it  follows  that 
it  should  also  be  allowed,  equally  with  a  natural  person,  to  do 
and  perform,  through  its  officers  and  agents,  all  things  and  acts 
requisite  to  maintain  its  suit  that  are  not  expressly  prohibited  by 
statute  or  in  contravention  of  settled  rules  of  law.  On  princi- 
ple and  in  reason  there  can  be  no  more  virtue  or  validity  in  a 
probate  made  by  an  individual  administrator  than  in  one  made 
by  a  corporation  officer.  The  statute  demands  no  higher  proof 
from  one  than  from  the  other.  The  same  form  is  prescribed  for 
each,  to  wit,  "that  he  has  made  due  inquiry  and  does  verily  be- 
lieve," etc.,  and  neither  is  better  qualified  than  the  other  to  per- 
form the  duties  incumbent  on  an  administrator.  There  being 
no  express  words  forbidding  the  making  of  a  probate  by  the 
treasurer  of  a  corporation  administrator,  do  the  scope  and  intent 
of  the  statute,  according  to  the  canons  of  construction,  limit 
and  restrict  the  making  of  a  probate  by  such  officer  to  a  single 
and  special  class  of  debts?  A  primary  rule  of  construction, 
when  searching  for  the  intent  of  a  legislative  act,  is  to  look  at  the 
mischief  it  was  intended  to  remedy.  Here  the  mischief  was  the 
probability  of  fraudulent  claims  being  set  up  against  the  estates 
of  deceased  persons,  to  prevent  which  the  law  was  enacted  re- 
quiring a  probate  from  every  creditor,  if  living,  and  if  dead,  from 
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his  administrator,  and  in  the  case  of  a  debt  due  to  a  corporation 
by  its  cashier  or  treasurer.  A  probate  made  by  the  officer  of  a 
corporation  administrator  is,  therefore,  as  clearly  within  the  pur- 
view of  the  statute  as  one  made  by  any  other  administrator, 
both  being  designed  to  guard  against  the  same  mischief — fraudu- 
lent claims.  It  is  evident  that  to  admit  the  plaintiff's  probate 
would  neither  strain  the  letter  of  the  act  or  do  violence  to  its 
spirit.  "The  true  intent  and  meaning  of  a  statute  is  no  doubt 
always  to  be  regarded;  and  to  such  purpose,  says  one  of  the 
sages  of  the  law,  ought  the  words  to  be  construed.  Construc- 
tions, both  of  statutes  and  of  wills,  are  to  be  made  according  to 
the  intent  of  the  framers,  and  not  by  any  strict  or  strained  inter- 
pretations ;  and  sometimes  acts  of  parliament  are  to  be  expounded 
differently  in  sex,  name,  nvmiber,  person,  occasion,  degree,  etc., 
from  the  letter,  in  order  to  preserve  the  intent.  All  acts  are  to 
be  taken  by  reasonable  construction;  and  in  doubtful  cases, 
judges  may  enlarge  or  restrain  the  construction  of  acts  of  parlia- 
ment according  to  the  sense  of  the  law-makers."  Dwarris  on 
Statutes,  725.  "Where  themeaning  of  a  statute  is  doubtful,  the 
consequences,  it  is  said,  may  be  considered  in  the  construction; 
but  where  the  meaning  is  plain,  no  consequences  are  to  be  re- 
garded in  the  interpretation;  for  this  would  be  assuming  a  legis- 
lative authority.  The  consequences  are  to  be  considered;  for 
the  courts  will  not  construe  acts  of  parliament  so  as  to  admit  of 
any  absurd  consequences.  No  statute  shall  be  construed  in  such 
a  manner  as  to  be  inconsistent  and  against  reason."  Ibid.,  755. 
Applying  these  rules  to  the  case  at  bar,  it  is  a  reasonable  and 
consistent  construction  of  the  statute  to  say  that  it  includes 
within  its  scope  and  intent,  any  and  every  debt  that  may  be  due 
to  a  corporation,  either  as  trustee,  assignee,  executor  or  admin- 
istrator. Considering  the  corporation  as  a  distinct  entity,  in- 
vested with  the  legal  ownership  of  the  assets,  and  having  the 
right  to  enforce  the  payment  of  debts  due  to  it  as  an  admin- 
istrator, it  is  a  natural  construction  to  infer  that  it  is  included  in 
the  class  which  is  mentioned  in  the  statute  as  "holding"  the 
debt,  whether  in  its  own  right  or  as  the  assignee  or  representa- 
tive of  another.     The  cashier  or  treasurer,  being  authorized  to 
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make  a  probate,  without  express  words  of  limitation  restricting 
it  to  a  particular  class  of  debts,  we  are  of  the  opinion  that  the 
court  below  erred  in  instructing  the  jury  to  render  a  verdict  for 
the  defendant. 

If  the  proper  construction  of  the  statute  were  more  doubtful 
than  we  think  it  is,  then,  according  to  the  rule  stated  in  Dwarris 
and  to  the  maxim  ampliari  justitiam,  the  benefit  of  the  doubt 
should  be  given  to  the  plaintiff,  and  the  construction  enlarged 
so  as  to  be  consistent  with  the  sense  of  the  law-makers.  We 
might,  perhaps,  feel  less  confidence  in  this  conclusion,  if  the 
opinion  of  this  court  were  to  be  decisive  of  the  controversy  between 
these  parties ;  but  as  the  admission  of  the  probate  does  not  touch 
the  merits  of  the  contest,  and  leaves  the  defendant  at  liberty  to 
resist  the  action  by  putting  the  plaintiff  to  the  proof  of  his  claim 
before  a  jury,  and  by  counter-evidence,  we  only  award  to  the 
plaintiff  the  same  rights  which  are  possessed  by  all  suitors  in  a 
court  of  justice. 

The  suggestion  that  a  false  affidavit  made  by  a  corporate 
officer  in  the  present  case  would  not  subject  the  affiant  to  the 
penalties  of  perjury,  raises  a  question  which  it  is  not  the  province 
of  this  court  to  decide.  Penal  statutes  are  to  be  strictly  con- 
strued for  the  benefit  of  the  person  against  whom  the  penalty  is 
inflicted,  but  the  general  principle  is  well  established,  that  where 
a  person  lawfully  sworn,  deposes  falsely,  with  intent  to  deceive, 
and  his  evidence  is  admitted  in  any  judicial  proceedings,  as  ma- 
terial to  the  cause,  he  would  be  guilty  of  perjury  and  liable  to 
indictment.  2  Chitty  Cr.  Law,  302;  Van  Steevberg  v.  Kortz, 
10  Johns,  169;  Jackson  v.  Hiunphrey,  1  Ibid.,  497. 

Saulsbury,  Chancellor,  concurred  in  the  foregoing  opinion. 

Houston,  J.  I  sat  in  this  case  in  the  court  below,  and  when 
the  question  presented  in  it,  on  the  motion  for  a  non-suit, 
whether  the  probates  produced  and  offered  in  it  to  the  court 
complied  with  the  requirements  of  the  statute  on  that  subject — 
not  being  prepared  in  my  own  mind  to  hold  that  it  ever  con- 
templated or  intended  that  the  treasurer  of  a  corporation  aggre- 
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gate  administrator  under  the  laws  of  another  State  of  a  deceased 
person  there,  should  be  competent  to  make  such  a  probate  as  our 
statute  requires  against  the  estate  of  a  deceased  person  here,  with- 
out some  further  statutory  provision  in  this  State,  to  authorize 
such  an  administrator  by  its  treasurer  to  make  and  use  it  in  a 
suit  against  an  administrator  of  a  deceased  person  in  this  State — 
I  acquiesced  in  the  opinion  and  decision  of  the  majority  of  the 
court  below,  that  both  of  the  probates  produced  were  for  that 
reason  insufficient  and  inadmissible  under  the  requirements  of 
our  statute  as  it  stands.  But  as  one  of  the  judges  below  dis- 
sented from  that  opinion,  and  I  thought  the  question  should  be 
considered  and  decided  by  this  court,  I  also  concurred  in  the 
further  decision  of  it  to  refuse  the  motion  for  a  non-suit,  and 
to  direct  the  jury  to  return  a  verdict  for  the  defendant  on  the 
ground  of  their  insufficiency  in  the  opinion  of  the  court,  in  order 
that  the  rulings  of  it  in  the  case  might  be  brought  for  review 
before  this  court  on  writ  or  writs  of  error  by  either  or  both  of 
the  parties  to  it  and  which  each  of  them  has  taken  to  it. 

And  this  brings  up  the  question  first  presented  in  the  argu- 
ment of  the  cases  before  us  here,  whether  the  court  below  had 
authority  in  such  case  under  the  facts  and  circumstances  stated, 
to  refuse  on  ruling  out  the  probates  as  instifficient  and  inadmis- 
sible, to  enter  a  judgment  of  non-suit  on  the  motion  of  the  de- 
fendant, and  then  to  direct  the  jury  to  return  a  verdict  for  him 
for  the  reason  given,  and  thereon  to  enter  a  final  judgment  for 
him,  inasmuch  as  the  statute,  in  such  case  made  and  provided, 
expressly  declares  and  requires  that  if  an  affidavit  or  probate 
"be  not  produced  in  an  action  against  an  executor  or  admin- 
istrator for  a  debt  against  the  deceased,  the  plaintiff  shall,  upon 
motion,  be  non-suited."  Chap.  89,  §  29,  Rev.  Code,  547.  And 
there  is  no  exception  to  or  qualification  of  this  peremptory  pro- 
vision of  it  to  be  found  in  the  statute.  Whether  the  defendant 
was  so  prejudicially  affected  by  this  ruling  and  judgment  in  the 
court  below  as  to  entitle  him  to  a  writ  of  error  to  reverse  it,  or 
the  legal  ground  on  which  it  refused  the  motion  for  a  non-suit, 
and  instead  thereof  directed  the  jury  to  return  a  verdict  for  him 
and  thereupon  rendered  judgment  in  his  favor,  sufficiently  ap- 
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pears  on  the  record  of  the  case  sent  up  here  to  dispense  with  the 
necessity  of  a  bill  of  exception  to  it  by  the  defendant  in  order 
to  bring  it  before  this  court,  both  of  which  the  counsel  for  the 
plaintiff  denied  in  their  argument  on  their  motion  to  dismiss  or 
quash  the  defendant's  writ  of  error,  it  is  not  necessary  to  con- 
sider, although  I  am  inclined  to  think  a  bill  of  exceptions  by 
the  defendant  would  have  better  served  to  bring  the  question  in 
the  case  which  I  am  now  considering  before  this  court  for  its 
revision.  For  under  our  statute  in  relation  to  bills  of  exceptions, 
and  the  obvious  design  and  policy  of  it,  the  court  was  quite  as 
imperatively  required  in  such  a  case  to  sign  such  a  bill  had  it 
then  been  tendered  by  the  defendant  in  order  to  bring  up  the 
question  of  law  there  decided  by  a  writ  of  error  with  the  bill 
before  this  court,  as  it  was  by  the  provision  of  the  other  statute 
before  cited  required  to  non-suit  the  plaintiff  upon  the  motion 
of  the  defendant  on  its  appearing  to  the  court  that  no  sufficient 
probate  of  the  debt  had  been  produced  in  the  case. 

The  second  section  of  the  statute  in  regard  to  bills  of  excep- 
tions is  as  follows:  "Exception  may  be  taken,  as  aforesaid,  to 
the  overruling  of  a  challenge;  to  the  admission  or  rejection  of 
a  witness,  or  of  any  evidence;  to  the  refusal  of  a  demurrer  to 
evidence;  to  the  charge  delivered  to  the  jury;  to  a  refusal  to 
charge  the  jury  upon  a  point  duly  made,  or  to  the  decision  upon 
any  point  of  law  arising  in  the  course  of  the  trial  and  material 
to  the  determination  thereupon,  which  decision  will  not  other- 
wise appear  by  the  record."  Rev.  Code,  692,  693.  It  is  to  the 
last  provision  of  the  foregoing  section  I  specially  refer,  for  a 
probate,  when  held  sufficient  and  admitted  by  the  court,  is  not 
evidence  to  go  to  the  jury,  and  is  only  evidence  to  the  court 
merely  that  the  person  holding  the  debt  has  made  the  necessary 
affidavit  to  it,  as  required  by  the  statute,  and  whenever,  in  the 
trial  of  a  case,  a  probate  is  produced,  and  a  question  arises 
whether  it  is  sufficient  under  the  requirements  of  the  statute,  it 
is  a  question  of  law  for  the  consideration  and  decision  of  the 
court  solely,  and  when  decided  by  it  upon  a  motion  for  a  non- 
suit, on  its  rejection  it  falls  directly  under  the  last  provision  of 
the  section  of  the  statute    just  stated,  and  if  a  bill  of  exceptions 
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be  tendered  to  it  by  either  party  entitled  to  except  to  it,  the 
court  is  absolutely  bound  to  allow  it,  provided  the  decision  of 
the  court  is  properly  stated  in  it,  and  it  may  then  even  be  com- 
pelled to  allow  it  by  writ  of  mandamus  out  of  this  court.  And 
so,  if  the  court  in  such  a  case  declines  to  grant  a  non-suit  upon 
motion,  the  effect  and  consequence  of  it  will  be  the  same,  and  if 
in  either  case  the  decision  be  erroneous  on  a  question  of  law 
arising  in  the  course  of  the  trial,  the  remedy  is  by  a  writ  of  error 
sued  out  of  this  court.  The  two  statutes  being  in  pari  materia, 
and  apparently  in  conflict,  so  far  as  this  case  is  concerned,  must 
be  considered  and  interpreted  together  so  as  to  reconcile  and 
harmonize  the  meaning  and  intention  of  them.  But  if  discrep- 
ancy in  the  provisions  of  them  be  irreconcilable,  then  I  think 
the  minor  importance  of  the  former  must  yield  to  the  paramount 
importance  of  the  latter. 

I  am  therefore  still  of  the  opinion  that  the  decision  of  the 
cotut  below  was  right,  and  that  it  had  power  and  authority  to 
proceed  in  all  respects  as  it  did  in  the  case,  and  I  accordingly 
think  that  the  judgment  below  should  be  affirmed. 


Isaac  W.  Vandergrift,  defendant  below,  plaintiff     in  error, 
V.  George  H.  Hollis,  plaintiff  below,  defendant  in  error. 

The  5th  section  of  the  statute  in  relation  to  pleading  and  practice  in  civil 
actions,  provided  that  in  any  action  upon  any  deed,  bond,  bill,  note,  or  other 
instrument  of  writing,  a  copy  of  which  shall  have  been  filed  with  the  decla- 
ration, the  defendant  not  being  an  executor  or  administrator,  shall  not,  on 
the  trial,  be  allowed  to  deny  his  signature,  or  that  of  any  other  party  to  the 
instrument,  and  the  execution  of  such  instrument  shall  be  taken  to  be  ad- 
mitted, unless  the  defendant  shall  have  filed  an  affidavit  denying  the  signa- 
ture, at  the  time  of  filing  his  plea,  or  within  such  further  time  as  the  court 
shall,  on  motion,  allow.  Afterwards,  by  Rule  7th,  of  the  Superior  Coxirt, 
the  same  was  prescribed,  in  identical  terms,  but  with  the  addition  of  these 
words  following  immediately  the  terms  "denying  the  signature":  "Or 
the  obligation  of  the  instrument  by  reason  of  fraud,  duress,  or  other  suffi- 
cient l^al  cause."    Held  by  the  court  that  the  rule  should  be  construed 
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in  harmony  with  the  section  of  the  statute,  and  that  the  alteration  of  its 
terms  by  the  words  added  to  it  in  the  rule  must  be  construed  to  simply  mean 
denying  the  obligation  of  the  instrument  on  any  legal  ground,  so  far  as  it 
depended  on  the  voluntary  and  valid  signature,  and  execution  of  it  by  the 
defendant,  for  beyond  that  the  court  could  not  alter  it. 

This  case  came  up  in  the  Court  of  Errors  and  Appeals  on  a 
writ  of  error  to  the  Superior  Court  for  New  Castle  County, 
and  bill  of  exceptions  filed,  vide,  George  H.  Hollis  v.  Isaac  W. 
Vandergrift  (5  Houst.  Rep.  597),  and  was  heard  in  this  Court 
before  Saulsbury,  Chancellor,  and  Wootten  and  Wales,  Judges. 

The  case  below  was  an  action  of  assumpsit  by  Hollis  against 
Vandergrift  severally  upon  two  promissory  notes,  made  on  the 
same  day,  January  1,  1877,  for  one  thousand  dollars  each,  one 
payable  in  twelve  and  the  other  in  fourteen  months,  by  John 
A.  Vandergrift,  Isaac  W.  Vandergrift  and  Leonard  G.  Van- 
dergrift, to  the  said  George  H.  Hollis. 

Under  the  provisions  of  the  statute  and  the  rules  of  the  Court 
in  such  cases  rtiade  and  provided,  sworn  copies  of  the  notes  had 
been  filed  by  the  plaintiff,  with  the  declaration  in  the  action,  in 
the  office  of  the  Prothonotary,  and  as  is-  the  usual  practice  in 
such  cases,  the  coimsel  for  the  plaintiff  at  the  trial  produced  and 
put  in  evidence  before  the  court  and  the  jury  the  original  notes, 
purporting  to  have  been  duly  signed  by  each  of  the  said  makers, 
after  calling  the  attention  of  the  court  to  the  facts  which  ap- 
peared from  the  record  that  sworn  copies  of  them  had  been  filed 
by  the  plaintiff  with  the  declaration,  but  the  defendent  had  not, 
in  compliance  with  the  said  provisions  of  the  statute  and  the 
rules  of  the  Court,  filed  any  counter-affidavit  therein  denying 
his  signature  to  the  notes  or  either  of  them,  or  the  obligation  of 
them  or  of  either  of  them  on  any  ground  whatever;  and  there 
rested  their  case. 

The  counsel  for  the  defendant  then  stated  to  the  court  and 
jury  that  the  ground  of  defence  was  that  two  material  alterations 
had  been  made  in  the  notes  after  they  were  signed  by  all  three 
of  the  makers  of  them  without  their  knowledge  and  consent,  by 
the  interpolation  of  the  words  "or  order,"  as  they  now  appeared 
in  the  body  of  each,  and  by  the  erasion  of  the  words  "&  Co," 
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immediately  following  the  name  and  signature  of  John  A.  Van- 
dergrift, the  first  and  principal  maker  of  them,  when  they  were 
left  with  him  by  the  other  makers  after  they  had  also  signed 
them.  A  youthful  brother  of  the  first  and  son  of  the  third  signer 
of  them,  was  a  subscribing  witness  to  the  notes,  and  was  now 
called  by  the  counsel  to  prove  these  alleged  alterations,  when  the 
counsel  on  the  other  side  objected  to  the  admissibility  of  the  pro- 
posed evidence,  on  the  ground  that  the  defendant  having  failed 
to  file  at  the  time  of  pleading  to  the  declaration,  an  affidavit 
denying  that  he  signed  the  notes  declared  on,  and  duly  certified 
copies  of  which  had  been  filed  with  the  declaration,  he  was  pre- 
cluded, by  the  statutory  provisions  and  the  rules  of  court  referred 
to,  from  now  denying  his  signatures  to  them  or  the  obligation  of 
them  on  the  trial.  After  argtunent  by  counsel  on  both  sides  the 
court  sustained  the  objection  and  ruled  out  the  evidence  offered, 
and  thereupon  the  defendant  filed  his  bill  of  exceptions  thereto, 
and  sued  out  the  writ  of  error  in  the  case. 

Lore  for  the  plaintiff  in  error.  It  was  not  alleged  or  pre- 
tended on  the  part  of  the  defendant  in  the  action,  for  whom  he 
appeared,  in  the  trial  of  it  in  the  court  below,  that  there  had 
been  any  tampering  with,  or  any  change  or  alteration  whatever 
made  in  any  of  the  signatures  to  the  notes  after  they  had  been 
signed  by  the  makers  of  them.  On  the  contrary,  all  the  signa- 
tures to  them  were  admitted  to  be  the  true  and  proper  signatures 
of  the  respective  joint  makers  of  them,  and  that  they  were  pre- 
cisely the  same  as  when  the  notes  were  signed  by  them  respec- 
tively, and  when  they  left  the  hands  of  the  defendant  and  passed 
into  the  hands  of  the  plaintiff  in  the  action^  And  such  being 
the  admitted  fact  as  to  the  continued  genuineness  of  the  defend- 
ant's signature  to  each  of  the  notes,  how  could  he  possibly  have 
made  and  filed  an  affidavit  at  any  time  in  conformity  with  the 
provisions  of  the  statute,  chap.  106,  §  5,  Rev.  Code,  647,  deny- 
ing his  signatures  to  them  without  committing  downright  per- 
jury? The  provisions  of  the  5th  section  of  the  statute  are  as 
follows:  "In  any  action  brought  upon  any  deed,  bond,  bill,  note, 
or  other  instnunent  of  writing,  a  copy  of  which  shall  have  been 
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filed  with  the  declaration,  the  defendant  not  being  an  executor 
or  administrator,  shall  not  on  the  trial  be  allowed  to  deny  his 
signature  or  that  of  any  other  party  to  the  instrument,  and  the 
execution  of  such  instrument  shall  be  taken  to  be  admitted,  un- 
less the  defendant  shall  have  filed  an  affidavit  denying  his  sigra- 
ture,  at  the  time  of  filing  his  plea,  or  within  such  further  time 
as  the  court  shall,  on  motion,  allow."  And  Rule  7,  of  the 
Superior  Court,  was  identically  the  same  in  terms,  with  the 
addition  of  the  following  words  after  the  terms,  "affidavit  deny- 
ing the  signature:"  or  the  obligation  of  the  instrument,  by  reason 
of  fraud,  duress,  or  other  sufficient  legal  cause;  and  which  in  the 
printed  copy  of  the  rule  contains  at  the  close  of  it  an  express 
reference  to  section  5  of  this  statute.  Such  a  construction,  how- 
ever, of  the  5th  section  of  the  statute,  as  was  contended  for  on 
the  other  side,  and  was  given  to  it  by  the  court  below,  cannot  be 
in  accordance  with  either  the  literal  import  of  its  terms,  or  tie 
true  meaning  and  intention  of  it;  and  as  it  was  in  derogation  of 
common  law  and  the  rights  of  a  defendant  in  such  a  case  under 
it,  the  court  should  construe  it  strictly.  It  had  heretofore  been 
generally  if  not  .universally  understood  by  the  bar  to  apply 
only  to  a  case  where  the  signature  to  the  note,  or  other  instru- 
ment of  writing  declared  on  in  the  action,  was  not  in  fact  signed 
to  it  by  the  defendant  and  the  alleged  maker  of  it;  and  the  sole 
object  of  the  provision  was,  that  whenever  in  any  such  action 
there  was  likely  to  be  any  question  at  the  trial  as  to  the  genu- 
ineness of  the  signature  to  the  instnunent,  or  the  ability  of  the 
plaintiff  to  prove  it,  he  shall,  by  adopting  the  course  prescribed 
in  it,  have  the  power  to  compel  the  defendant  to  deny  the  genu- 
ineness of  the  signature  by  his  affidavit,  and  also  that  he  shall 
have  ample  notice  and  time  in  such  a  case  to  prepare  to  prove  it. 
But  it  was  manifestly  designed  to  meet  or  apply  to  any  other 
defence  than  that. 

As  to  Rule  7  of  the  court  below,  and  which  that  court  held  to 
mean  the  same  as  the  express  statutory  provision  referred  to,  he 
must  say  that,  by  the  additional  words  incorporated  into  it,  which 
he  had  already  specially  noticed  and  recited,  it  was  rendered 
much  broader  in  the  meaning  and  operation  of  it;  for,  while  the 
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former  is  limited  solely  to  a  denial  of  the  signature  or  signatures 
of  the  maker  or  makers  of  such  an  instrument,  the  latter  is  ex- 
pressly enlarged  and  extended  beyond  that  to  a  denial,  as  well 
of  the  obligation  of  it,  by  reason  of  fraud,  duress,  or  other  suffi- 
cient legal  cause,  and  which,  of  course,  could  not  have  been 
broader  in  their  operation  and  effect,  if  these  latter  words  had 
been,  or  any  other  ground  of  legal  defence  whatever.  And  such 
being  the  vast  difference  between  the  meaning  and  effect  of  the 
provisions  of  the  statute  and  the  provisions  of  the  rule  of  court 
on  the  subject,  he  would  unhesitatingly  deny  the  validity  of  the 
latter  on  that  ground,  at  least  to  the  extent  of  that  great  differ- 
ence, or,  that  the  court  which  established  it  had  any  authority 
to  amend  and  materially  alter  or  add  to  a  statute  of  the  legis- 
lature on  that  subject  by  a  rule  of  court,  or  in  relation  to  any 
other  matter  which  so  seriously  involves  the  legal  rights  and 
liabilities  of  parties  in  the  trials  of  causes  before  it. 

Moore  {Higgins  with  him)  for  the  defendant  in  error. — Both 
the  statute  and  the  rule  of  court  alike  mean  and  import  in 
effect  more  than  a  denial  of  the  signature  simply  of  the  defend- 
ant in  the  action  to  the  note  or  instrtunent  of  writing  declared 
on;  for,  if  that  denial  be  true  and  well  founded  in  fact,  it  goes 
to  the  entire  obligation  of  the  instrument,  and  is  as  absolutely 
fatal  to  the  legal  obligation  of  it,  and  to  its  very  existence  as  a 
valid  cause  of  action,  as  a  plea  of  non-assimipsit,  or  any  or  all 
other  pleas  in  bar  could  be,  if  they  were  pleaded  in  the  action, 
and  proved  on  the  trial  against  it.  Because,  if  the  defendant 
never  signed  the  originals  of  these  two  alleged  promissory  notes 
declared  on  in  the  action  against  him,  they  were  but  mere  legal 
nullities  as  against  him,  and  were  not  his  promissory  notes;  and 
that  is  the  import  and  effect  in  law  of  the  defendant  denying 
under  oath,  as  required  by  the  statute  and  the  rule  in  a  case 
like  this,  his  signature  to  the  note  or  instrument  put  in  suit 
against  him.  For  it  means  that,  and  nothing  less.  Or,  in  other 
words,  it  is  well  understood  in  legal  signification  to  be  equiva- 
lent to  an  utter  denial  of  the  obligation  of  the  instrument.  If, 
however,  the  notes  were  signed,  but  had,  since  the  delivery  of 
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them  to  the  plaintiff,  been  changed  or  altered  by  him  in  any  ma- 
terial respect  whatever,  without  the  knowledge  and  consent  of  the 
defendant,  the  legal  validity,  existence,  and  obligation  of  the 
notes  are,  in  law,  just  as  effectually  vitiated  and  destroyed  as  if 
they  had  never  in  fact  been  signed  by  him,  or  his  signatures  to 
them  had  been  forged;  and,  if  such  an  alteration  was  made  in 
them,  of  course,  from  that  moment  they  were  not  only  not  the 
promissory  notes  which  he  signed  and  made,  but  were  absolutely 
null  and  void  by  reason  of  it,  and  had  no  binding  obligation 
upon  him.  And  as  the  learned  coimsel  on  the  other  side  had 
said,  on  the  trial  of  the  case  in  the  court,  that  he  observed  and 
became  well  aware  of  the  fact  as  soon  as  he  saw  the  copies  of 
them  filed  with  the  narr.  in  the  prothonotary's  office,  by  the  in- 
sertion of  the  words  "or  order"  next  after  the  name  of  the 
payee  in  the  original  notes,  could  not  the  defendant  on  his  making 
the  discovery  of  that  addition  to  and  change  in  them  without 
his  knowledge  and  consent,  and  after  they  had  left  his  hands, 
have  safely  denied  under  his  oath,  with  a  clear  conscience,  and 
without  any  hazard  of  perjury  in  legal  contemplation,  that  he 
signed  or  subscribed  his  signature  to  either  of  them,  after  they 
were  so  altered?  For,  if  they  were  materially  altered  without 
his  knowledge  and  consent,  after  he  had  signed  them,  they  were 
both,  in  contemplation  of  law  and  in  point  of  fact,  no  more  the 
two  promissory  notes  which  he  made  and  signed  than  they  would 
have  been  if  by  a  similar  alteration,  made  at  the  same  time,  the 
consideration  of  each  of  the  notes  had  been  increased  by  the 
change  to  two  thousand  dollars. 

But  is  there  any  essential  conflict  or  discrepancy  between  the 
fifth  section  of  the  statute  referred  to,  and  the  seventh  rule  of 
court  in  their  application  to  this  case,  as  contended  on  the  other 
side?  And  if  this  court  should  think  there  is,  and  that  the  rule 
by  the  additional  words  introduced  into  it  and  not  found  in  that 
section,  is  made  broader  and  more  comprehensive  than  the  stat- 
utory provision  in  its  application  to  such,  and  is  subject  to  the 
criticism  of  an  attempt  at  judicial  legislation,  does  or  did  the 
adoption  of  it  transcend  thb  power  and  authority  of  the  court  to 
make  such  a  rule  in  such  cases  as  broad  and  comprehensive  as 
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we  contend  it  is?  The  statute  in  which  the  section  occurs,  in- 
troduced for  the  first  time  some  very  great  and  striking  changes 
in  the  previous  course  of  pleading  and  practice  in  civil  actions  in 
several  classes  of  cases  in  the  Superior  Court  of  the  State,  for 
the  purpose  of  expediting  the  determination  of  them,  and  wholly 
avoiding  jury  trials  of  them  when  there  are  no  matters  of  fact 
constituting  a  legal  defence  to  be  proved  in  the  case,  and  this 
was  very  wisely  sought  to  be  accomplished  mainly,  if  not  exclu- 
sively, by  the  modifications  introduced  by  the  statute  for  that 
purpose  in  its  course  of  pleading  and  practice  in  such  cases  before 
pursued,  without  essentially  changing  the  general  principles  of 
the  common  law  as  before  recognized  and  established  with  refer- 
ence to  them. 

The  principal  modification  made  was  by  the  fourth  section  of 
the  act  which  provides  that  in  all  actions  in  the  Superior  Court 
in  the  several  classes  of  cases  specified  in  it,  and  which  include 
all  specified  in  the  fifth  section  of  it,  and  the  seventh  rule  of  that 
court,  and  several  more,  judgment  may  be  recovered  at  the  first 
term  of  the  court,  notwithstanding  the  appearance  of  the  defend- 
ant, without  a  trial,  if  the  plaintiff  on  or  before  the  first  day  of 
that  term  files  in  the  office  of  the  prothonotary  a  copy  of  the  in- 
strument of  writing,  or  his  claim  or  cause  of  action  in  the  case, 
with  his  affidavit  stating  the  sum  demanded,  and  that  he  verily 
believes  that  the  same  is  justly  and  truly  due,  unless  the  defend- 
ant on  the  other  hand  has  previously  filed  in  the  cause,  and  in 
the  same  office,  a  counter  affidavit  stating  that  he  verily  believes 
there  is  a  legal  defence  to  the  whole  or  part  of  such  cause  of 
action,  and  setting  forth  the  nature  and  character  of  the  same, 
etc.  Now,  while  the  great  and  sole  object  of  this  provision  of 
the  statute  thus  siimmarily  and  succinctly  stated  is  obviously  to 
secure  a  judgment  in  the  case  as  promptly  as  possible,  and  pre- 
vent the  delay,  uncertainty  and  expense  of  a  jury  trial  without 
such  a  strong  and  reasonable  assurance  from  the  defendant  of  an 
actual  and  bona  fide  necessity  for  it,  we  certainly  may  say  of  it 
that  it  constitutes  by  far  the  greatest  change  and  innovation  ever 
made  before  or  since,  in  pleading  and  practice  in  the  common 
law  courts  of  this  State  from  their  earliest  foundation. 
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The  change  made  in  its  previous  course  of  pleading  and  prac- 
tice by  the  fifth  section  of  the  statute  is  similar  to  but  subordi- 
nate to  the  former,  but  as  far  as  it  goes,  the  object  of  it  is  the 
same.  It  simply  provides,  that  in  any  action  brought  on  any 
deed,  bond,  bill,  note,  or  other  instniment  of  writing,  a  copy  of 
which  has  been  filed  with  the  declaration,  the  defendant  not  being 
an  executor  or  administrator,  is  not  on  the  trial  before  the  court 
and  jury,  to  be  allowed  to  deny  his  signature  or  that  of  any  other 
party  to  the  instrument,  but  the  execution  of  such  instrument  is 
to  be  taken  to  be  admitted,  unless  the  defendant  shall  have  filed 
an  affidavit  denying  the  signature  at  the  time  of  filing  his  plea, 
or  within  such  further  time  as  the  court  on  motion  allow.  The 
rule  of  court  in  question,  and  made  since  the  statute  was  enacted, 
is  word  for  word  the  same  as  the  fifth  section,  except  that  the 
court  saw  proper  afterwards  to  insert  in  it,  after  the  terms  "de- 
nying the  signature,"  the  additional  words,  "or  the  obligation 
of  the  instrument,  by  reason  of  fraud,  duress  or  other  sufficient 
legal  cause."  The  legislature  seems  to  have  thought,  after  having 
made  the  greater  change  contained  in  the  fourth  section,  it  would 
be  proper  to  make  another  somewhat  similar  to  it,  but  more  lim- 
ited in  its  application  concerning  actions  on  deeds,  bonds,  bills, 
notes,  and  other  instruments  of  writing,  and  accordingly  provided 
in  the  next  and  fifth  section,  that  in  any  action  upon  any  such  in- 
strviment  of  writing,  if  a  copy  of  it  be  filed  with  the  declaration, 
the  defendant,  unless  he  is  an  executor  or  administrator,  shall  not 
be  allowed  to  deny  his  signature,  or  that  of  any  other  party  to 
the  instrument,  without  having  filed  an  affidavit  denying  the 
signature  at  the  time  of  filing  his  plea,  or  within  such  further 
time  as  the  court  on  motion  shall  allow. 

But  neither  of  these  sections  of  the  statute,  nor  even  the  addition 
of  the  words  referred  to  in  the  rule  of  court,  as  great  as  may  have 
been  the  changes  introduced  by  them  for  the  purpose  of  expediting 
the  procedure  of  the  court  in  such  actions  after  they  are  brought, 
has  changed  any  rule  or  principle  of  law  whatever  in  relation  to 
such  actions,  except  such  as  pertained  exclusively  to  the  pleading 
and  practice  in  such  cases  at  that  time  in  that  court.  Copies  of  the 
cause  of  action  required  to  be  filed  with,  or  without  affidavits,  and 
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affidavits  denying  signature  to,  or  the  obligation  of  the  instru- 
ment sued  on,  by  reason  of  fraud,  duress  or  other  sufficient  legal 
cause,  required  to  be  filed  by  a  defendant  at  the  time  of  filing  his 
plea,  or  within  such  further  time  as  the  court  shall,  on  motion, 
allow,  may  possibly  be  considered,  to  some  extent,  new  regu- 
lations in  regard  to  pleadings  in  such  actions;  or  if  not,  then 
they  can  only  be  considered,  at  most,  as  new  methods  required 
to  be  pursued  in  the  procedure  and  practice  of  the  court  in  such 
actions  for  the  purposes  before  stated;  but  they  certainly  intro- 
duce no  new  pleas,  nor  modify  nor  abolish  former  ones,  and  much 
less  do  they  introduce  any  new  principle,  or  change  any  principle 
of  law  or  evidence  in  regard  to  the  rights  and  liabilities  of  the 
parties  in  such  actions,  for  they  remain  the  same  as  before,  subject 
only  to  such  new  methods  in  the  procedure  of  such  actions  in 
that  court  as  the  legislature  has  seen  proper  to  provide,  or  the 
court  to  prescribe;  for  well  knowing  that  on  the  introduction  of 
these  and  other  important  changes  in  pleading  and  practice  in 
civil  actions  provided  for  in  the  statute,  it  might  be  found  advis- 
able that  the  court  should  have  the  power  by  rules  made  from 
time  to  time  to  make,  among  other  things,  such  alterations 
in  the  mode  of  pleading  in  said  court,  and  other  proceedings  in 
actions  at  law,  as  to  them  may  seem  expedient ;  provided  that  no 
such  rule  shall  have  the  effect  of  depriving  any  person  of  power 
of  pleading  the  general  issue,  and  of  giving  the  special  matter  in 
evidence,  in  any  case  where  such  power  is  or  shall  be  given  by  act 
of  the  general  assembly.  This  is  expressly  provided  in  the  first 
section  of  the  statute,  and  the  only  limitation  or  restriction  pre- 
scribed to  this  general  power  thus  conferred  upon  the  court  at  any 
time  after  the  passage  of  the  statute,  to  make  such  alterations  in 
the  mode  of  pleading  in  said  court,  as  to  the  Judges,  the  Superior 
Court,  or  any  three  of  them  might  seem  expedient,  is  simply  the 
restriction  expressed  in  the  proviso,  that  no  such  rule  to  be  made  . 
by  them  should  have  the  effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue,  and  giving  the  special  matter 
in  evidence,  in  any  case  where  such  power  shall  be  given  by 
act  of  the  general  assembly;  and  which  single  exception  thus 
particularly  provided  and  prescribed  in  it  clearly  and  conclu- 
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sively  implies  that  the  legislature  intended  by  it  that  they  should 
have  the  authority  to  make  or  alter  the  mode  of  pleading  and  of 
giving  evidence  under  it  by  the  defendant  in  any  other  case 
whatever.  And  under  the  authority  thus  conferred  upon  the 
judges  of  that  court,  three  of  them,  at  least,  many  years  ago, 
found  it  expedient  to  alter  and  extend  the  regulations  provided 
in  the  fifth  section  of  the  statute  in  regard  to  the  mode  of  pleading 
against  and  denying  on  the  record  the  validity  of  such  an  instru- 
ment in  writing,  of  which  a  copy  has  been  filed  with  the  decla- 
ration and  condition  on  which  the  defendant  shall  have  the  power 
to  give  evidence  in  support  of  his  defence  on  the  trial  of  the 
action  before  the  jury,  as  we  find  it  in  the  seventh  rule  of  that 
court.  And  can  there  be  any  well-founded  doubt  of  the  authority 
of  the  judges  of  that  court  and  that  day,  if  they  found  it  exped- 
ient to  do  it  in  promoting  the  objects  of  the  statute,  to  make  the 
alteration?  Three  of  them,  at  least,  could  have  had  none,  and 
they  were  all  judges  of  ability  and  mature  experience  in  the 
practice  of  the  court  and  all  the  powers  and  functions  with  which 
it  was  endowed,  and  were  quite  as  wise  in  their  day  as  we  are  in 
ours. 

Saulshury,  Ch.,  announced  the  opinion  of  a  majority  of  the 
court. 

The  suit  below  was  brought  to  recover  the  amount  alleged  to 
be  due  on  two  promissory  notes,  copies  of  which  had  been  filed 
by  the  plaintiff  with  his  declaration.  The  defendant  did  not, 
at  the  time  of  filing  his  plea,  file  an  affidavit  denying  the  signa- 
ture to  the  notes.  The  plaintiff  below  produced,  and  offered  in 
evidence,  the  two  promissory  notes  which  were  the  cause  of  ac- 
tion, and  copies  of  which  had  been  filed  with  his  declaration  in 
the  cause,  and  rested.  The  bill  of  exceptions  states  that:  "The 
defendant,  having  offered  evidence  to  show  that  after  the  making 
and  delivery  of  the  said  notes  by  the  defendant,  and  without  his 
knowledge  and  consent,  the  said  notes  had  been  materially  altered 
by  the  insertion  of  the  words  'or  order,'  and  the  erasure  of  the 
characters  '&  Co.,'  which  evidence  was  rejected  by  the  court, 
because  the  defendant  had  not,  at  or  before  the  time  of  filing  his 


100  DELAWARE 

Vandergrift  v.  HoUis. 

plea  filed  an  affidavit  denying  the  signature  to  said  notes,  or  the 
obligation  of  the  notes  by  reason  of  fraud,  duress,  or  other  suffi- 
cient legal  cause,  under  Rule  7  of  the  rules  of  said  court,  and  the 
statute  in  that  behalf." 

This  statement  in  the  bill  of  exceptions  necessarily  requires 
from  us  an  interpretation  of  the  fifth  section  of  chapter  106  of 
the  code  and  also  of  said  Rule  7  of  the  Superior  Court,  and  of  the 
determination  of  the  question  whether  the  rule  is  in  harmony 
with  the  section  as  illustrative  of  it  in  respect  to  the  word  "sig- 
nature" therein,  or  in  addition  to  and  enlargement  of  the  require- 
ment of  that  section  in  respect  to  the  denial  of  the  signature 
therein  mentioned. 

The  fifth  section  referred  to  is  as  follows : 

"In  any  action  brought  upon  any  deed,  bond,  bill,  note,  or 
other  instrument  of  writing,  a  copy  of  which  shall  have  been  filed 
with  the  declaration,  the  defendant  not  being  an  executor,  or  ad- 
ministrator, shall  not,  on  the  trial,  be  allowed  to  deny  his  signa- 
ture or  that  of  any  other  party  to  the  instrument;  and  the  execu- 
tion of  such  instrument  shall  be  taken  to  be  admitted,  unless  the 
defendant  shall  have  filed  an  affidavit  denying  the  signature  at 
the  time  of  filing  his  plea,  or  within  such  further  time  as  the 
court  shall,  on  motion,  allow." 

Rule  7  of  the  Superior  Court,  referred  to,  is  as  follows : 

"In  any  action  brought  upon  any  deed,  bond,  bill,  note,  or 
other  instrument  of  writing,  a  copy  of  which  shall  have  been  filed 
with  the  declarations;  the  defendant  not  being  an  executor  or 
administrator,  shall  not,  on  the  trial,  be  allowed  to  deny  his  sig- 
nature, or  that  of  any  other  party  to  the  instrument;  and  the 
execution  of  such  instrument  shall  be  taken  to  be  admitted  unless 
the  defendant  shall  have  filed  an  affidavit  denying  the  signature 
or  the  obligation  of  the  instrument  by  reason  of  fraud,  duress, 
or  other  sufficient  legal  cause,  at  the  time  of  filing  his  plea,  or, 
within  such  further  time  as  the  court  shall,  on  motion,  allow." 

It  will  be  observed  that  the  words,  "or  the  obligation  of  the 
instnunent  by  reason  of  fraud,  duress,  or  other  sufficient  legal 
cause,"  in  the  rule  are  not  to  be  found  in  the  section.  It  is  but 
reasonable  to  presume  that  the  court  in  framing  the  rule  meant 
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to  make  it  conformable  to  the  section  of  the  chapter  of  the  code 
upon  the  same  subject-matter  and  illustrative  of  it,  and  that  by 
the  words,  "or  the  obligation  of  the  instnmient  by  reason  of 
fraud,  duress,  or  other  sufficient  legal  cause,"  was  meant  that 
obligation  of  the  instrument  which  was  created  by  the  free  and 
voluntary  signature  of  a  defendant  thereto,  and  that  the  words 
"fraud"  and  "duress"  were  placed  in  the  rule  as  special  examples, 
showing  that  a  signature  obtained  under  either  of  such  circvmi- 
stances  was  not  the  signature  in  law  of  the  party  charged  with 
the  obligation  in  respect  to  the  instrument;  and  as  there  might 
be  other  sufficient  legal  cause  why  a  signature  to  an  instrument 
in  the  proper  handwriting  of  a  party  sought  to  be  charged  with 
the  obligation  of  the  instrument  by  reason  of  such  signature, 
was  not  in  law  his  signature,  the  words,  "or  other  sufficient  legal 
cause, ".were  also  placed  in  the  rule  to  avoid  a  particular  enumera- 
tion of  the  reasons  or  causes  which  might  determine  what  was 
an  apparent  signature  to  be  in  law  no  signature  at  all.  In  the 
opinion  of  the  majority  of  this  court,  what  was  thus  reasonably 
to  be  presumed,  is  in  fact  true;  and  the  rule  must  be  interpreted 
in  harmony  with  the  section,  and  as  having  relation  to  the  legal 
signification  of  the  word  "signature,"  and  not  otherwise.  The 
instnmient  is  only  legally  executed  when  it  is  freely  and  volun- 
tarily signed,  and  the  words  of  the  5th  section  referred  to — "and 
the  execution  of  such  instrument  shall  be  taken  to  be  admitted" — 
relate  to,  and  are  in  substance  the  same  as  the  words  "signa- 
ture to  the  instnmient,"  by  which  is  meant  a  signature  un- 
affected by  reason  of  fraud,  duress,  or  other  sufficient  legal 
cause,  showing  that  the  signature  was  not  a  free  and  voluntary 
one.  A  contrary  interpretation  of  Rule  7,  would  not  only  be 
unreasonable  in  itself,  but  would  be  directly  contradictory  to  the 
uniform  practice  of  the  Superior  Court  ever  since  the  adoption  of 
the  rule.  It  would  require  every  plea  which  a  defendant  could 
make  in  a  suit  upon  any  deed,  bond,  bill,  note,  or  other  instru- 
ment of  writing  to  be  filed  under  oath  at  the  time  of  filing  the 
plea.  Even  the  pleas  of  non  est  factum,  non-assumpsit,  nil  debit 
accord  and  satisfaction,  payment,  release,  set-off,  and  the  Act  of 
Limitations,  would  have  to  be  accompanied  by  an  affidavit,  ba- 
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cause  any  of  these  pleas,  if  true,  would  discharge  a  defendant 
from  any  obligation  of  the  instrument,  and  no  obligation  arising 
from  the  signature  of  the  instrument  would  rest  upon  a  defend- 
ant by  reason  of  his  signature  thereto,  if  he  could  avail  himself 
of  any  of  these  pleas  in  any  action  brought  upon  the  instnunent. 
I  do  not  presimie  that  the  records  of  the  Superior  Court  furnish 
an  example  of  such  an  affidavit  being  filed  by  a  defendant  at 
the  time  of  filing  any  such  pleas  as  above  mentioned.  The  affi- 
davit, in  our  opinion,  is  not  required  to  any  matter  of  defence, 
or  in  respect  to  anything  arising  or  occurring  after  the  execution 
of,  or  (signature  to  the  instrument.  Material  alteration  of  the 
instrument  must  necessarily  occur  after  the  execution  or  signa- 
ture affixed.  The  word  "duress"  in  the  rule  necessarily  relates 
to  the  signature  or  signing  of  the  instrument;  as  does  also  the 
word  "fraud,"  in  obtaining  the  signature,  and  the  words  "other 
sufficient  legal  cause"  must  be  interpreted  as  having  relation  to 
the  same  subject-matter  to  the  signature  as  the  words  "fraud" 
and  "duress."  The  words,  "the  obligation  of  the  instrument," 
found  in  the  rule  of  the  court,  must  have  reference  to,  necessa- 
rily, and  must  mean  that  obligation  which  arises  solely  from  the 
free  and  voluntary  signature  of  the  instniment.  They  do  not 
relate  to  the  existing  obligation  to  pay  the  amoimt  secured  to  be 
paid  by  the  instrument,  nor  to  any  obligation  other  than  as 
hereinbefore  mentioned  existing  at  the  time  of  filing  the  plea. 
If  Rule  7  is  to  be  otherwise  interpreted  than  as  we  have  indicated, 
the  Superior  Court  would  not  have  the  power  to  add  to  the  said 
5th  section  the  words  found  in  Rule  7,  to  wit:  the  words,  "or 
the  obligation  of  the  instrument  by  reason  of  fraud,  duress,  or 
other  sufficient  legal  cause."  To  do  so  would  amount  to  judicial 
legislation,  and  would  not  be  judicial  interpretation  or  exposi- 
tion. 

The  Act  of  Assembly  does  not  authorize  the  Superior  Cotirt 
to  change  by  rule  the  law  or  principles  of  evidence.  Chapter 
106  of  the  Code  is  entitled  "Of  Pleading  and  Practice  in  Civil 
Actions."  It  has  no  relation  whatever  as  to  what  shall  or  shall 
not  be  evidence  in  civil  actions.  The  first  section  confers  upon 
the  judges  of  the  Superior  Court  power  to  make  rules  for  regu- 


COURT  OF  ERRORS  AND  APPEALS.  103 

Vandergrif  t  v.  Hollis. 

lating  pleadings,  and  is  as  follows:  "The  judges  of  the  Superior 
Court  or  any  three  of  them,  shall  have  power,  by  any  rules  to 
be,  from  time  to  time  by  them  made,  in  term  or  vacation,  to 
make  such  alterations  in  the  mode  of  pleading  in  said  court, 
and  in  the  mode  of  entering  and  transcribing  pleadings,  judg- 
ments and  other  proceedings  in  actions  of  law,  and  such  regula- 
tions as  to  the  payment  of  costs,  and  otherwise  for  carrying  into 
effect  the  said  alterations,  as  to  them  may  seem  expedient;  Pro- 
vided that  no  such  rule  shall  have  the  effect  of  depriving  any 
person  of  the  power  of  pleading  the  general  issue,  and  of  giving 
the  special  matter  in  evidence,  in  any  case  where  such  power  is 
or  shall  be  given  by  Act  of  the  General  Assembly."  Not  one 
word  is  said  in  this  section  in  respect  to  the  admission  or  rejec- 
tion of  evidence  in  civil  actions,  except  the  proviso  that  no  rule 
made  by  the  court  shall  have  the  effect  of  depriving  any  person 
of  the  power  of  giving  the  special  matter  in  evidence  under  the 
general  issue,  in  any  case  where  such  power  is  or  shall  be  given 
by  the  Act  of  the  General  Assembly.  Even  the  provision  that 
a  defendant  shall  not  be  allowed  to  deny  his  signature,  or  that 
of  any  other  party,  is  not  contained  in  the  section  conferring 
power  upon  the  judges  to  make  rules  in  reference  to  pleading 
and  practice  aforesaid.  Even  in  this  respect  the  judges  would 
have  had  no  authority  to  prescribe  any  rule  but  that  prescribed 
by  the  fifth  section  before  cited.  The  prohibition  of  the  denial 
of  the  signature  to  the  instrument  is  effective  only  by  reason  of 
that  section,  and  no  rule  of  court  in  respect  to  matters  and 
things  contained  in  that  section,  varying  or  adding  to  it,  even  if 
such  rule  has  or  should  be  made,  would  have  any  authority 
whatever.  The  learned  judges  who  framed  Rule  7  knew  too 
well  their  duty,  and  the  limitations  upon  judicial  power  to  frame 
a  rule  which  could  reasonably  bear  the  interpretation  contended 
for  by  the  counsel  on  behalf  of  the  respondent  in  error. 

Section  2,  of  Chapter  106,  shows  the  general  design  of  the 
power  conferred  upon  the  judges  to  make  rules,  and  provides  that 
such  rules  shall  be  so  framed  as  to  promote  and  require  concise- 
ness, brevity  and  plainness  in  pleading  without  regarding  form 
further  than  is  necessary  or  conducive  to  these  objects.    These 
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are  all  the  powers  conferred  upon  the  judges  in  respect  to  the 
making  of  rules,  except  that  which  is  conferred  by  the  third  sec- 
tion of  said  chapter,  which  has  no  relation  whatever  to  the  admis- 
sion or  rejection  of  evidence.  The  first  paragraph  of  this  section 
is  as  follows:  "The  said  judges  shall  also  have  power  by  such 
rules  to  regulate  the  taking  depositions  or  excepting  thereto,  the 
distribution  of  money  in  court,  the  order  and  manner  of  trying 
cases,  of  pleading,  of  notices  and  all  other  matters  regulating 
the  practice  and  mode  of  conducting  the  business  of  said  court." 
This  section  then  provides  that  the  judges  shall,  before  the  next 
term  of  the  court,  after  the  passafe  of  the  act,  revise  the  rules  of 
court,  with  a  view  to  the  attainment  as  far  as  practicable  of  im- 
provements therein  mentioned,  none  of  which,  however,  have 
relation  in  any  respect  to  the  admission  or  exclusion  of  evidence. 
It  is  unnecessary  to  notice  the  other  ground  of  exception  taken 
to  the  decision  of  the  court  below ;  we  think,  however,  that  leave 
to  amend,  as  stated  in  the  bill  of  exceptions,  was  a  matter  so 
properly  in  the  reasonable  discretion  of  the  court  below  that  its 
exercise  by  that  court  ought  not  to  be  reviewed  here.  For  the 
reasons  stated  in  considering  the  first  exception,  the  rejection  by 
the  court  of  the  evidence  offered  by  the  defendant  below,  to  show 
that  after  the  making  and  delivery  of  the  notes  by  the  defendant, 
the  same  had,  without  his  knowledge  and  consent,  been  mate- 
rially altered,  we  think  was  erroneous,  and  for  that  reason  that 
the  judgments  below  should  be  reversed,  and  it  is  so  ordered. 

Wooten,  J.:  I  regret  that  I  have  not  been  able  to  bring  my 
opinion  in  accord  with  that  of  a  majority  of  the  court  just  read 
by  the  Chancellor,  but  I  differ  so  essentially  that  a  sense  of  duty 
constrains  me  to  express  my  dissent. 

It  appears  from  the  bill  of  exceptions  that  the  action  in  the 
court  below  was  on  two  promissory  notes  by  George  H.  Hollis 
V.  Isaac  W.  Vandergrift,  the  defence  to  which  was  alleged  mate- 
rial alterations  after  the  notes  had  been  signed  and  delivered  by 
the  defendant  without  his  knowledge  or  consent.  At  the  trial, 
the  plaintiff  produced  and  offered  in  evidence  the  two  promis- 
sory notes  which  were  the  cause  of  action  and  copies  of  which 
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had  been  filed  under  the  rule  of  court  with  the  declaration  and 
here  the  plaintiff  rested  his  case.  The  defendant  then  offered 
evidence  to  show  that  after  the  making  and  delivery  of  the  notes 
in  question  by  the  defendant  the  said  notes  had  been  materially 
altered  by  the  insertion  of  the  words  "or  order"  and  the  erasure 
of  the  characters  "&  Co."  This  evidence  was  objected  to  by 
the  plaintiff's  counsel  on  the  ground  that  no  affidavit  had  been 
filed  as  was  required  by  the  statute  and  the  seventh  rule  of 
court.  The  statute  to  be  found  on  pages  644,  645  of  the  Re- 
vised Code,  Chapter  CVI.,§  1,  entitled  "Of  Pleading  and  Prac- 
tice in  Civil  Actions,"  declares  that  the  judges  of  the  Superior 
Court,  or  any  three  of  them,  shall  have  power,  by  any  rules  to 
be  from  time  to  time  by  them  made,  in  term  or  vacation,  to 
make  such  alterations  in  the  mode  of  pleading  in  said  court,  and 
in  the  mode  of  entering  and  transcribing  pleadings,  judgments 
and  other  proceedings  in  actions  of  law,  and  such  regulations  as 
to  the  payment  of  costs,  and  otherwise  for  carrying  into  effect 
the  said  alterations  as  to  them  may  seem  expedient. 

The  3d  section  of  the  act  declares  that  the  said  judges  shall 
also  have  power  by  such  rules  to  regulate  the  taking  depositions 
or  excepting  thereto,  the  distribution  of  money  in  court,  the 
order  and  manner  of  trying  causes  and  of  pleading,  of  notices  and 
all  other  matters  regulating  the  practice  and  mode  of  conducting 
the  business  of  said  court  in  all  cases  not  expressly  provided  for 
by  law 

The  court  was  not  only  authorized  to  make  such  rules,  but 
required  by  the  statute  to  do  so.  Simplifying  and  shortening 
the  pleadings  and  other  proceedings.  Presenting  more  distinctly 
the  questions  to  be  tried  by  a  jury,  particularly  in  some  of  the 
actions  on  promises,  by  a  more  full  and  precise  statement  in  the 
declaration,  or  by  a  bill  of  particulars,  and  by  a  more  definite 
statement  of  the  ground  of  defence.  The  expediting  the  decision 
of  causes  and  the  diminishing  of  costs.  The  statute  is  a  long 
one  and  very  broad  and  extensive  in  its  provisions,  and,  as  I 
have  said,  not  only  authorizes  the  court  to  make  rules  regulating 
pleading  and  practice,  but  it  obliges  it  to  do  so. 

The  court,  under  the  statute  and  rule  of  court,  ruled  out  the 
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evidence  offered  by  the  defendant  to  show  the  alleged  alterations 
of  the  notes  to  which  ruling  the  defendant's  counsel  excepted, 
and  thus  the  question  is  presented  to  us  for  our  decision. 

A  majority  of  this  court  reverse  the  judgment  of  the  court 
below  for  the  following  reasons,  if  I  understand  the  opinion 
correctly,  not  having  read  or  heard  it  read  before  its  delivery: 
First,  that  the  words  "or  the  obligation  of  the  instrument  by 
reason  of  fraud,  duress  or  other  sufficient  legal  cause,"  refer  to 
the  signature  only,  and  the  signature  not  being  denied  no  affi- 
davit was  necessary  under  either  the  statute  or  rule.  The  stat- 
ute declares  that  "In  any  action  brought  upon  any  check,  bond, 
bill,  note  or  other  instrument  of  writing,  a  copy  of  which  shall 
have  been  filed  with  the  declaration,  the  defendant  not  being  an 
executor  or  administrator,  shall  not  on  the  trial  be  allowed  to 
deny  his  signature  or  that  of  any  other  party  to  the  instrument, 
and  the  execution  of  such  instnmient  shall  be  taken  to  be  ad- 
mitted unless  the  defendant  shall  have  filed  an  affidavit  denying 
the  signature."  And  the  rule  of  court  adds:  "or  the  obligation 
of  the  instrument,  by  reason  of  fraud,  duress  or  other  sufficient 
legal  cause  at  the  time  of  filing  his  plea,  or  within  such  further 
time  as  the  court  shall  on  motion  allow."  If  these  additional 
words  constitute  no  enlargement  of  the  statute  or  the  rule  fol- 
lowing its  language  and  mean  nothing  more  than  would  be  ex- 
pressed without  them,  I  can  see  no  reason  for  their  being  in  the 
rule  or  constituting  any  part  of  it.  It  is  very  clear  to  my  mind 
that  they  do  not  and  were  not  intended  to  apply  to  the  signa- 
ture at  all,  but  to  other  distinct  matters  of  defence  named  and 
specified  by  the  words  themselves,  fraud,  duress  or  other  suffi- 
cient legal  cause.  A  party  might  sign  and  affix  his  signature 
to  an  instrument  under  duress  and  a  plea  of  duress  would  be  a 
good  one  and  an  available  defence  if  made  out  on  the  proof,  but 
he  could  not  swear  it  was  not  his  signature,  and  a  note  or  bond 
might  be  signed  and  executed  willingly  and  freely,  and  the 
party  might  be  entirely  absolved  from  its  obligation  by  reason 
of  some  fraud,  though  he  could  not  deny  by  affidavit  his  signa- 
ture; and  if  he  did  his  denial  would  be  overcome  by  proof  and 
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such  defence  would  not  avail  him,  nor  could  he  set  up  the  de- 
fence of  duress  or  fraud  without  an  affidavit  alleging  it. 

The  denial  of  the  sigrature  of  the  instrument  and  the  obliga- 
tion of  it  by  reason  of  duress,  fraud  and  other  legal  cause,  as 
mentioned  in  the  rule  of  court,  are  separate  and  distinct  lines  of 
defence  which  to  be  made  requires  an  affidavit  denying  the 
signature  or  alleging  fraud,  duress  or  other  legal  cause,  as  the 
case  may  be,  and  the  rejection  of  evidence  to  prove  the  signa- 
ture, fraud,  duress  or  other  legal  cause  would  not,  strictly  speak- 
ing, be  a  question  of  evidence  as  a  majority  of  the  court  seem  to 
consider  it,  but  one  of  pleading  and  practice  as  regulated  by  the 
court  under  its  rules  adopted  by  authority  of  law.  But  a 
majority  of  this  court  say  that  the  court  had  no  authority  for 
making  this  seventh  rule  or  for  enlarging  the  statute  by  the 
words  "or  the  obligation  of  the  instrument  by  reason  of  fraud, 
duress  or  other  sufficient  cause."  This  announcement,  I  must 
confess,  fell  upon  my  ears  with  some  surprise  with  the  statute 
before  me  and  from  which  I  have  quoted  largely,  authorizing 
the  court  to  make  rules  for  the  purposes  mentioned  and  so  fully 
described,  and  when  I  remember,  too,  and  call  to  mind  the  fact 
that  this  rule  is  one  of  the  first  adopted  and  is  more  than  half 
as  old  as  the  court  itself  and  the  constitution  under  which  it  was 
organized,  and  still  further  recalling  to  my  mind  the  fact  that 
it  was  made  and  adopted  by  such  judges  as  Chancellor  Johns, 
Chief  Justice  Booth,  Judge  Harrington  and  the  other  associates 
then  on  the  bench.  These  gentlemen  were  doubtless  distin- 
guished in  their  profession,  conversant  with  the  whole  subject, 
and  one  of  them  at  least  having  had  much  to  do  with  the  pre- 
paration and  enactment  of  the  statutes  in  reference  to  pleading, 
practice  and  amendments. 

This  court  does  not  differ  with  the  court  below  as  to  the 
question  of  amendment  presented  by  the  bill  of  exceptions  and 
dwelt  largely  upon  in  the  argument,  therefore  further  notice  of 
that  question  is  unnecessary. 

Not  having  been  able  to  see  any  error  in  the  judgment  of  the 
court  below,  I  think  it  ought  to  be  affirmed. 
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William  A.  Murphy  and  Others,  complainants  below,  ap- 
pellants V.  The  Mayor  and  Council  of  the  city  of  Wilming- 
ton, respondents  below,  respondents. 

The  diversion  of  a  private  water-course  by  a  municipal  corporation  for  pur' 
poses  of  general  drainage,  at  the  instance  and  with  the  acquiescence  of  the 
owners  of  the  lots  through  which  it  runs,  is  not  an  exercise  of  the  right  of 
eminent  domain,  nor  a  taking  of  private  property  for  public  use  without  com- 
pensation. 

Semble. — When  the  power  is  expressly  given  to  it  by  its  charter,  such  cor- 
poration may  levy  the  cost  of  local  improvements  by  assessments,  in  whole 
or  in  part,  on  the  property  specially  benefited;  and  the  collection  of  such 
assessments  will  not  be  prohibited  by  an  injunction  except  under  special 
circumstances,  such  as  leave  the  complainant  without  any  remedy  at  law 
and  bring  his  case  under  some  one  of  the  recognized  heads  of  equity  juris- 
diction, as  fraud,  irreparable  injury,  clouding  title  to  real  estate  or  the  pre- 
vention of  a  multiplicity  of  suits. 

A  lien  or  incumbrance  that  clouds  a  title  to  real  estate  so  as  to  entitle  the 
owner  to  relief  in  equity,  is  one  that  is  regular  and  valid  on  the  face  of  the 
proceedings,  but  is  in  fact  irregular  and  void  from  circumstances  which 
have  to  be  proved  by  extrinsic  evidence.  If  the  invalidity  of  the  assess- 
ment complained  of  is  apparent  on  the  record  of  the  proceedings  by  which 
it  was  laid,  and  requires  no  proof  aliunde  to  show  it,  such  assessment  does 
not  cast  a  cloud  upon  titles  and  the  remedy  of  the  owner  of  the  land  is  in  a 
court  of  law. 

If  a  city  ordinance  imposes  conditions  which  must  be  complied  with  in  order 
to  make  a  valid  assessment  or  tax,  the  neglect  or  omission  of  the  city  offi  ;ers 
or  agents  to  comply  with  any  one  of  the  conditions  will  render  the  tax 
void;  and  should  the  payment  of  invalid  tax  be  enforced  by  a  threatened 
or  actual  sale  of  property,  real  or  personal,  the  owner  may  pay  the  amount 
of  the  tax  under  protest  and  bring  his  action  against  the  city  and  recover 
it  back,  or  may  maintain  an  action  of  trespass  for  the  recovery  of  damages; 
or  if  real  estate  be  sold  under  such  a  tax  levy,  -the  owner  may  test  the 
Validity  of  the  tax  by  an  action  of  ejectment.  Another  remedy  is  by  a  writ 
of  certiorari. 

Equity  will  interpose  to  prevent  a  multiplicity  of  suits,  but  multipUcity  as 
here  employed  does  not  mean  multitude  merely,  and  an  injunction  will  not 
be  granted  on  that  ground  where  the  object  is  to  obtain  a  consolidation  of 
actions,  or  to  save  the  expense  of  separate  actions. 

On  appeal  from  a  decree  of  the  chancellor,  sitting  in  and  for 
New  Castle  county,  dismissing  the  bill  of  complaint,  which  was 
for  an  injunction  to  restrain  the  respondents  below  from  col- 
lecting an  assessment  laid  on  real  estate  belonging  to  the  com,- 
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plainants  below,  on  Monroe  street,  in  the  city  of  Wilmington,  for 
the  construction  of  a  city  sewer,  on  the  ground  that  the  respon- 
dents, their  officers  and  agents  had  proceeded  without  authority 
in  law  both  in  the  construction  of  it  and  in  the  mode  and 
manner  required  for  laying  the  assessment  on  the  lands  of  the 
complainants  to  pay  in  part  the  expenses  of  its  construction,  and 
that  the  assessment  was  consequently  illegal  and  void.  It  was 
constructed  for  the  purpose  of  diverting  a  small  natural  water- 
course through  that  part  of  the  city,  and  a  portion  of  the  lands 
since  assessed  and  referred  to  in  the  bill  of  complaint,  and  which 
it  was  alleged  in  it  that  the  city  had  not  the  power  then  to 
divert  from  its  natural  course  for  such  a  purpose  without  an 
express  grant  of  it  from  the  State,  and  then  only  on  the  condi- 
tion of  paying  just  compensation  to  the  riparian  owners  for  loss 
or  injury  entailed  on  them  by  the  diversion  of  it.  The  further 
facts  and  circimistances  involved  and  established  by  the  proof 
in  the  case  will  appear  in  the  argument  of  the  counsel  and  the 
opinion  of  the  court. 

Bradford  for  the  appellants.  The  proceeding  of  the  city  upon 
due  consideration  would  be  found  to  resolve  itself  into  an  illegal 
and  unconstitutional  attempt  to  compel  the  complainants  below 
to  bear  the  expense  of  abating  a  gross  nuisance  on  their  lands, 
for  which  the  city  was  responsible,  and  which  it  wrongfully  per- 
mitted to  continue  for  many  years.  The  depositions  in  the  case 
show  that  John  Montgomery,  many  years  prior  to  the  construc- 
tion of  the  Monroe  street  culvert,  reaped  substantial  benefit  from 
the  cultivation  of  his  portion  of  the  lands  assessed  and  referred 
to  in  the  bill  of  complaint,  and  a  number  of  years  before  the 
construction  of  the  culvert  a  nuisance  was  created  upon  said 
lands,  whereby  he  and  his  heirs  after  his  death  were  deprived 
of  the  benefit  therefore  derived  from  them;  and  the  health 
and  comfort  of  all  persons  residing  in  their  vicinity  were  seriously 
endangered  and  affected  by  it.  The  nuisance  resulted  from  the 
pollution  of  the  waters  of  Shipley  Run,  a  small  natural  water- 
course, by  the  refuse  matter  cast  into  them  from  slaughter- 
houses and  manufacturing  establishments  along  the  course  of  it. 
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and  the  flooding  of  the  said  lands  with  the  waters  of  it  they 
polluted,  and  their  absorption  into  the  soil.  And  such  pollution 
and  flooding  was  continued  in  a  great  measure,  if  not  entirely- 
through  a  dereliction  of  duty  on  the  part  of  the  city,  for  it  pos- 
sessed ample  power  under  its  charter  to  prevent  it,  and  had 
passed  an  ordinance  for  that  purpose,  but  never  enforced  it. 
And  it  was  also  not  the  right  but  the  duty  of  the  city  to  keep 
the  culvert  across  Front  street  open  and  free  from  obstruction. 
Yet  it  failed  to  do  that  also,  and  could  have  been  held  liable 
for  any  damage  resulting  to  the  said  lands  by  reason  of  its  failure 
to  do  it.  Parker  v.  City  of  Lowell,  11  Gray,  353;  Perry  et  al. 
V.  City  of  Worcester,  6  Gray,  544;  Dill,  on  Mun.  Cor.,  §§  778, 
797.  And  even  upon  the  assvmiption  that  such  flooding  was 
caused  by  the  filling  up  of  the  bed  of  Shipley  Run  or  its  ob- 
struction at  a  point  below  the  lands  in  question,  the  city  was  no 
less  at  fault,  because  it  was  its  duty  to  keep  said  water-course 
open,  clear  and  unobstructed.  Rev.  Code,  445;  City  Ordi- 
nances, 278.  Nor  was  there  the  excuse  of  ignorance  here,  for  if 
the  answer  of  the  respondents  is  to  be  believed,  the  attention  of 
the  city  council  was  drawn  to  the  matter  by  John  Montgomery 
years  before  the  construction  of  the  Monroe  street  culvert.  This 
nuisance  had  thus,  through  the  fault  of  the  city,  continued  un- 
abated, and  increasing  for  years  when  the  petition  to  the  city 
council,  mentioned  in  the  pleadings  was  presented  for  the  abate- 
ment of  it,  in  pursuance  of  which  the  city  constructed  the  cul- 
vert with  the  intention  and  for  the  purpose  of  changing  the 
course  and  direction  of  Shipley  Run,  and  diverting  it  from  the 
lands  of  the  complainants  into  the  bed  of  Monroe  street.  It 
may  or  may  not  also  have  intended  that  it  should  serve  as  an 
ordinary  street  sewer.  But  that  question  would  be  found  to  be 
perfectly  immaterial  in  the  case.  It  is,  however,  proved  and 
cannot  be  disputed  that  the  main  object  and  purpose  of  the 
sewer  was  to  change  the  natural  course  and  direction  of  Shipley 
Run. 

But  at  that  time  the  city  had  no  power  under  its  charter  to 
construct  a  culvert  for  the  alteration  of  the  course  and  direction 
of  it,  as  it  was  a  natural  and  perennial  stream.    The  corporate 
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powers  of  municipalities  are  to  be  strictly  construed,  and  any 
act  or  proceeding  by  a  city,  not  clearly  warranted  by  its  charter, 
is  illegal  and  void.  Dill,  on  Mun.  Cor.,  §  55.  The  only  pro- 
vision of  its  charter  which  then  authorized  the  opening  and  con- 
struction of  gutters,  drains,  sewers,  etc.,  and  the  laying  of  a 
special  assessment  on  lands  particularly  benefited  thereby,  to 
defray  the  expenses  thereof,  was  the  act  of  January  30,  1866, 
Rev.  Code,  443 ;  for  the  act  for  altering  and  changing  the  course 
and  direction  of  natural  streams  within  the  limits  of  the  city  was 
not  passed  until  April  10,  1873,  Rev.  Code,  444,  which  was  a 
considerable  time  after  the  construction  of  the  culvert  in  ques- 
tion and  the  diversion  of  that  stream  into  it.  A  corporate  power 
of  a  city  to  make  a  local  improvement  does  not  confer  or  imply 
the  power  to  lay  a  special  assessment  upon  property  benefited  to 
pay  for  it.  Such  an  assessment  can  be  laid  only  where  the 
power  to  do  so  is  plainly  conferred  and  strictly  followed.  City 
of  Philadelphia  v.  Tryon,  35  Pa.,  401;  City  of  Philadelphia  v. 
Greble,  38  Pa.,  339;  Borough  of  Mauch  Chunk  v.  Shortz,  61 
Pa.,  399;  Wright  v.  Chicago,  20  111.,  252;  Columbia  v.  Hunt, 
5  Rich.,  550;  Chicago  v.  Wright,  32  111.,  192;  Annapolis  v. 
Harwood,  32  Md.,  471;  Fairfield  v.  Ratcliff,  20  Iowa,  396; 
Dill,  on  Mun.  Cor.,  §  596.  Assimiing  therefore  for  the  sake  of 
argument  that  the  city  had  the  legal  right  to  change  the  course  of 
that  stream  at  the  time  of  the  construction  of  the  Monroe  Street 
culvert,  the  assessment  in  question  could  not  be  supported, 
unless  the  construction  of  the  culvert  for  that  purpose  came 
within  the  provisions  of  the  act  of  1866,  which  alone  authorized 
the  laying  of  a  special  assessment.  The  diversion  of  the  stream 
through  the  construction  of  the  culvert  did  not  come  within  the 
provisions  of  the  act  of  1866,  which,  for  the  purposes  of  this 
argument,  might  be  divided  into  two  parts:  first,  the  grant  of 
jurisdiction  to  the  city  council  over  the  drainage  of  the  city; 
second,  the  grant  of  power  to  the  city  council  to  exercise  that 
jurisdiction  in  the  mode  mentioned  in  the  act,  which  mode 
measures  the  extent  of  that  power.  Zottman's  Case,  20  Cal., 
102;  Dill,  on  Mun.  Cor.,  §  610.  The  following  words  of  the 
act,  "The  city  council  shall  have  the  entire  jurisdiction  and  con- 
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trol  within  the  limits  of  said  city  of  the  drainage  thereof," 
merely  confer  such  jurisdiction  and  control  upon  the  city  coun- 
cil in  contradistinction  to  any  other  set  of  municipal  officers,  but 
do  not  either  define  or  measure  the  extent  of  the  power  over 
the  drainage  of  it.  .But  the  power  given  under  that  act  to  lay 
a  special  assessment  to  defray  the  expenses  of  drainage  did  in- 
clude or  confer  the  power  to  alter  the  course  of  a  natural 
stream. 

A  man  has  no  right  of  property  in  the  flow  of  mere  surface 
water  upon  or  over  his  land,  but  he  has  a  legal  right  of  property 
in  the  flow  of  a  natural  un-navigable  stream  in  its  accustomed 
course  over  his  land,  which  right  is  inseparably  connected  with, 
and  to  all  intents  and  purposes  is  to  be  considered  as  part  of  the 
freehold;  and  such  right  exists  in  full  force,  although  such  stream 
may  be  of  diminutive  size.  Earl  v.  DeHart,  1  Beasley's  Ch., 
280;  Gillet  v.  Johnson,  30  Conn.,  180;  Wheatley  v.  Baugh, 
25  Pa.,  528;  Arnold  v.  Foot,  12  Wend.,  330;  Luther  ;;.  Win- 
nisiment  Company,  9  Cush.,  171.  And  if  such  right  be  violated, 
either  by  the  diversion  of  the  stream  from  a  man's  land,  or  by 
other  unwarrantable  interference,  an  action  may  be  sustained 
even  without  proof  of  actual  damage.  Bolivar  Manuf.  Co.  v.  Ne- 
ponset  Manuf.  Co.,  16  Pick.,  241;  Hastings  v.  Livermore  et  al., 
7  Gray,  194;  Ang.  on  Water-courses,  §  427,  432.  And  an 
injunction  will  be  awarded  to  prevent  the  wrongful  diversion  of 
a  natural  stream  from  a  man's  land,  although  it  does  not  appear 
that  actual  damage  would  result  from  the  diversion:  Webb  v 
Portland  Manuf.  Co.,  3  Summer,  189;  Coming  v.  Troy  Iron 
and  Nail  Factory,  39  Barb.,  311;  Ang.  on  Water-courses,  §  449. 
A  natural  stream,  therefore,  cannot  lawfully  be  diverted  from 
its  accustomed  course  over  a  man's  land  without  his  consent, 
except  through  an  exercise  of  the  right  of  eminent  domain.  Ang. 
on  Water-courses,  §§  8,  97,  457;  Delancy  et  al.  v.  Boston,  2 
Harr.,  489.  And  the  right  of  eminent  domain  must  be  clearly 
granted  to  a  municipal  corporation  before  the  courts  will  recog- 
nize its  exercise  by  such  a  corporation.  Dill,  on  Mun.  Cor.,  §§ 
467,  468,  469;  Cool.  Con.  Lim.,  530;  Thatcher  et  al.  v.  Dart- 
mouth Bridge  Co.,  18  Pick.  501.     This  right  clearly  would  not 
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have  been  conferred  upon  the  city  with  respect  to  nattiral  streams 
under  the  act  of  1866,  even  had  that  act  given  the  city  a  general 
control  over  drainage  without  any  limitation  to  prescribed 
methods.  Doubtless  the  diversion  of  natural  streams  may  often 
tend  to  promote  thorough  sewerage,  but  not  being  drainage  or 
sewerage  per  se,  and  involving  the  divesting  of  vested  rights  of 
property,  the  power  to  divert  such  streams  must  be  clearly  con- 
ferred upon  municipalities  by  appropriate  legislative  enactments 
before  it  can  be  legally  exercised.  Many  cities  have  had  this 
power  conferred  upon  them;  and  the  city  of  Wilmington  is  now 
vested  with  the  power,  but  it  was  not  until  the  act  of  1873  was 
passed,  and  long  after  the  construction  of  the  Monroe  street 
culvert  and  the  diversion  of  Shipley  Run  into  it  was  made,  that 
the  city  acquired  it;  and  that  act  is  purely  prospective.  Even 
upon  the  supposition  that  the  act  of  1866  had  wholly  omitted 
to  provide  the  mode  in  which  the  control  over  drainage  was  to 
be  exercised,  it  clearly  appears  that  the  city  would  not  imder  its 
charter  have  had  the  legal  power  to  divert  the  stream  at  the  time 
the  culvert  was  constructed,  but  when  all  the  provisions  of  that 
act  are  construed  together,  a  fortiori,  it  appears  that  the  city 
did  not  possess  that  power. 

The  mode  in  which,  under  the  act  of  1866,  the  control  over 
drainage  was  to  be  exercised  (and  which  mode  must  have  been 
observed  in  order  that  a  valid  special  assessment  might  have  been 
laid)  clearly  excludes  the  power  claimed  in  the  answer.  The 
maxim  expressio  unius  exclusio  est  alterius  here  aptly  applies. 
I  submit  that  the  act  of  1866,  properly  construed,  would  read 
substantially  as  follows:  "The  City  Council  shall  have  the  entire 
jurisdiction  and  control  within  the  limits  of  said  city  of  the 
drainage  thereof,  and  may  pass  ordinances  for  the  opening  of 
gutters,  drains  and  sewers  within  the  limits  thereof,  and  for  the 
regulating  and  maintaining  and  cleansing  of  the  same,  and  keep- 
ing the  same  open,  clear  and  unobstructed,  and  for  the  regulating 
and  maintaining,  cleansing  and  keeping  open,  clear  and  unob- 
structed the  natural  water-courses,  runs  and  rivulets  within  the 
said  limits,"  etc.  The  mode  prescribed  for  the  exercise  of  the 
power,  and  which,  as  I  have  before  shown,  measures  the  extent 
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of  the  power,  extends  only  to  drainage  and  sewerage  proper,  and 
certainly  cannot  be  more  comprehensive  than  the  mode  in  which, 
under  a  general  power  of  drainage  without  specification  of  any 
mode,  the  city  could  exercise  that  power.  But  the  argument  does 
not  stop  here.  The  contemporaneous  exposition  of  that  act,  as 
shown  by  acts,  declarations  and  usage,  is  utterly  opposed  to  the 
existence  of  such  a  power  under  it,  which  appears  by  the  provi- 
sions of  the  general  ordinance  passed  by  the  city  council  in  per- 
suance  of  it,  by  the  fact  that  no  such  power  appears  to  have 
been  exercised  or  claimed  in  any  other  instance,  and  by  the  ap- 
plication on  behalf  of  the  city  to  the  Legislature  to  enact  the  law 
of  1873.  It  therefore  clearly  appears,  I  contend,  that  neither 
under  the  act  of  1866,  or  any  other  provision  of  its  charter,  that 
the  city  did  not  possess  the  legal  power  to  divert  the  stream  in 
question  from  its  natural  course  when  it  was  done,  and  that  in 
constructing  the  culvert  mentioned  for  that  purpose,  it  constructed 
it  for  an  unauthorized,  or  in  other  words,  for  an  illegal  purpose. 
The  special  assessment  in  question  was  made  for  a  work  which 
was  intended  to,  and  which  did  answer  an  illegal  purpose,  and 
that  assessment  is  entire  and  indivisible;  and  where  a  tax  or 
assessment  is  laid  partly  for  a  legal  and  partly  for  an  illegal  pur- 
pose, and  such  tax  or  assessment  is  entire  and  indivisible,  the 
whole  tax  or  assessment  is  illegal  and  void.  Bangs  v.  Snow,  et 
al.,  1  Mass,  181;  Stetson  v.  Kempton  et  al.,  13  Mass,  272; 
Libby  v.  Bumham,  15  Mass.,  144;  Alvord  v.  Collin,  20  Pick., 
418;  Torrey  v.  Millbury,  21  Pick.,  64;  Wells  v.  Burbank,  17 
N.  H.,  393;  Elwell  v.  Shaw,  1  Greenl.,  335;  Jogner  v.  Third 
School  District  in  Egremont,  4  Cush.,  567.  But  even  upon  the 
assumption  that  the  construction  of  the  Monroe  street  culvert 
as  aforesaid  came  tmder  the  provisions  of  the  act  of  1866,  the 
assessment  laid  for  the  expense  of  it  is  illegal  and  void.  A  law 
depriving  a  man  of  his  private  property  without  his  consent  and 
without  providing  a  tribunal  for  the  assessment  of  his  damages, 
is  unconstitutional  and  void.  Perry  v.  Wilson,  7  Mass.,  393; 
Callender  v.  Marsh,  1  Pick.,  418;  Gardner  v.  Village  of  New- 
burgh,  2  Johns.  Ch.,  162;  Bloodgood  v.  Mohawk  and  Hudson 
Railroad  Co.,   18  Wend.,  9;  Fletcher  v.  Auburn  and  Syracuse 
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Railroad  Co.,  25  Wend.,  462;  People  v.  Hayden,  6  Hill,  359; 
Beekman  v.  S.  &  S.  R.  R.  Co.,  3  Paige,  45;  Smith  v.  Helmer, 
7  Barb.,  416;  Whiteman's  Exr.  v.  W.  &  S.  R.  R.  Co.,  2  Harr., 
514;  2  Kent's  Com.,  339;  Cool.  Con.  Lim.,  560;  Dill,  on  Mun. 
Cor.,  §§  480,  482.  So  a  dam  across  a  natural  stream,  although 
creating  a  nuisance,  cannot  be  destroyed  without  compensation 
to  the  owner  provided  by  law,  as  it  would  be  an  exercise  of  the 
right  of  eminent  domain.  Miller  v.  Craig,  3  Stockt.  Ch.,  175. 
It  consequently  follows  that  the  right  of  the  city,  as  against 
the  complainants  or  those  with  whom  they  are  in  privity,  if  any 
it  had,  to  construct  said  culvert  as  aforesaid,  must  have  rested 
either  on  some  other  provision  of  its  charter  than  the  act  of  1866, 
or  upon  the  consent  of  the  complainants  or  those  with  whom 
they  are  in  privity.  But  if  it  rested  on  any  other  provision  of 
its  charter  than  that  act,  then  the  assessment  in  question  is 
illegal  and  void,  because  no  other  provision  of  its  charter  au- 
thorized the  laying  of  a  special  assessment  in  such  a  case.  In 
that  case  the  city  must  defray  the  expense  of  constructing  the 
culvert  out  of  the  fund  produced  by  the  general  city  taxation; 
but  if,  on  the  other  hand,  that  right  rested  upon  the  consent  of 
the  complainants  or  those  with  whom  they  are  in  privity,  the 
law  of  consent,  and  not  the  provisions  of  the  charter,  must 
govern  their  rights  and  liabilities  in  the  case.  Consensus  facit 
legem,  but  that  law  is  coextensive  only  with  the  consent  given, 
and  the  construction  of  the  culvert  not  coming  under  the  pro- 
visions of  the  act  of  1866,  that  consent,  if  any  had  been  given  to 
it,  could  not  have  brought  it  within  the  provisions  of  that  act, 
which  alone  provided  for  the  laying  of  any  special  assessment. 
But  no  consent  to  the  laying  of  that  assessment  was  ever  given, 
directly  or  indirectly,  by  any  of  them.  Consent  was  given,  it 
was  true,  by  Alexander  Montgomery,  one  of  the  heirs  of  John 
Montgomery,  and  by  Aziriah  H.  Quinby  and  WiUiam  A. 
Murphy,  the  husbands  of  two  other  heirs  of  his,  to  its  construc- 
tion, which,  however,  was  solely  evidenced  by  their  becoming 
parties  to  the  petition  to  the  city  council,  dated  June  4,  1870, 
and  which  extended  merely  to  the  construction  of  the  culvert  as 
aforesaid,  but  not  to  the  laying  of  a  special  assessment  for  it. 
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And  yet,  such  consent  by  Quinby  and  Murphy  could  not  bind 
the  interests  of  their  respective  wives  in  the  lands,  as  heirsof 
John  Montgomery,  liable  to  the  assessment  in  question,  under 
the  act  for  the  benefit  of  married  women,  passed  March  17,  1865, 
Rev.  Code,  478,  which  exempted  their  interests  therein  from  the 
alienation  or  disposition  of  their  husbands.  And  Alexander 
Montgomery,  at  the  date  of  the  petition,  as  one  of  his  heirs,  was 
entitled  to  only  an  undivided  interest  therein,  which,  together 
with  the  tmdivided  interests  of  his  coparceners,  was  subsequently 
sold  and  conveyed  in  the  summer  of  1873,  and  before  the  entry 
of  assessment  in  question  in  the  lien  book  of  the  city,  in  fee 
simple  and  severalty  to  a  number  of  purchasers  in  tmequal  por- 
tions. Then  even  supposing  that  the  signing  of  the  petition  by 
all  three  of  them,  when  sui  generis  would,  as  evidence  of  consent, 
have  been  sufficient  to  subject  the  lands  to  the  payment  of  the 
special  assessment  for  the  construction  of  the  culvert,  the  assess- 
ment is  illegal  and  void,  even  as  to  the  interest  of  Alexander 
Montgomery  and  his  grantees  therein  for  the  assessment,  which 
the  warrant  to  sell  the  lands  should  and  does  follow,  purports 
to  be  against  the  estate  of  John  Montgomery,  and  not  merely 
against  the  interest  of  Alexander  Montgomery  or  his  grantee 
therein.  Such  assessment  is  therefore  too  extensive,  must  be 
enforced  wholly  or  not  at  all,  and  is  illegal  and  void;  and  the 
lands  having  been  so  sold  and  conveyed  prior  to  the  entry  of 
the  assessment  in  the  lien  book  of  the  city,  they  never,  as  will 
more  fully  be  shown  hereafter,  become  subject  to  any  lien  by 
reason  of  the  entry  of  the  assessment  in  it. 

But  even  if  the  city  had  the  legal  power  under  its  charter  to 
construct  the  culvert  for  the  purpose  aforesaid,  and  to  lay  a  spe- 
cial assessment  for  it,  the  assessment  in  question  is  illegal  and 
void.  The  act  of  1866  authorizes  the  city  to  prescribe  by  general 
regulations  the  mode  in  which  the  control  over  drainage  con- 
ferred by  it  should  be  exercised,  who  should  bear  the  expense  of 
such  drainage  and  also  the  mode  of  collecting  the  assessments 
for  it;  and  in  pursuance  thereof,  the  city  council,  in  June,  1866, 
passed  a  general  regulation  or  ordinance,  and  which  is  the  only 
general  one  that  has  been  passed  in  pursuance  of  it.    City  Ordi- 
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nances,  278.  And  the  provisions  of  that  ordinance  must  there- 
fore determine  the  legality  or  illegality  of  the  assessment  in 
question,  because  the  mode  prescribed  for  laying  such  assess- 
ments must  be  strictly  followed  or  they  will  be  illegal  and  void. 
Dill,  on  Mun.  Cor.,  §  610.  But  that  ordinance  provides  that 
the  street  commissioner  shall  report  to  the  city  council  an  esti- 
mate of  the  value  of  the  lands  upon  which  the  expense  of  making 
the  improvements  contemplated  by  the  act  of  1866  ought  to  be 
assessed;  such  estimate  of  value  to  be  made  independently  of 
any  buildings  or  improvements  upon  such  lands.  Nevertheless, 
no  such  estimate  in  the  case  before  the  court  was  ever  made  or 
reported  to  the  city  council;  and  it  is  so  specifically  charged  in 
the  bill  of  complaint,  as  to  the  truth  of  which  the  answer  is 
silent,  although  the  charge  relates  to  a  matter  peculiarly  within 
the  knowledge  of  the  city  council,  and  is  therefore  to  be  taken 
as  admitted  to  be  true,  and  as  a  negative  averment  in  the  bill  of 
complaint  in  relation  to  such  a  matter  must  be  taken  to  be  true, 
unless  disproved  by  that  party.  2  Dan.  Ch.  PI.  and  Pr.,  834, 
note  3;  1  Greenl.  Ev.  ,§  79;  1  Phill.  on  Ev.,  495.  Nor  will 
the  prestmiption  of  innocence  nor  of  the  regularity  of  official 
proceedings  relieve  the  party  from  the  operation  of  this  rule.  1 
Phill.  on  Ev.,  446;  Brunswick  v.  McKean,  4  Greenl.,  508; 
Williams  v.  Pe\i:on's  Lessee,  4  Wheat.,  77;  Early  v.  Doe,  16 
How.,  610.  And  the  provision  of  the  ordinance  for  such  an 
estimate  is  mandatory,  as  contradistinguished  from  being  direc- 
tory merely.  Cool  Con.  Lim.,  77.  The  assessment  is  therefore 
illegal  and  void.  Zach.  v.  Penna.  R.  R.  Co.,  25  Pa.,  394;  Rath- 
bun  V.  Acker,  18  Barb.,  393;  Dill,  on  Mun.  Cor.,  §  610.  It 
also  lacks  certainty  to  a  fatal  extent  both  as  to  the  land  which 
the  city  had  been  enjoined  from  selling  under  the  prayer  of  the 
bill,  and  as  to  the  persons  owning  the  land  at  the  time  the  assess- 
ment was  made  and  entered  in  the  lien  book.  The  act  of  1866 
provides  that  the  city  may  prescribe  who  shall  bear  the  expense 
of  the  drainage  thereby  authorized,  and  that  it  may  assess  such 
expense  upon  the  persons  and  property,  real  and  personal,  of 
those  particularly  benefited  thereby,  or  of  those  owning  or  hold- 
ing lands  through  or  along  which  such  sewers,  drains  or  water- 
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courses  shall  flow  or  pass;  but  the  general  ordinance  before 
referred  to  goes  further  and  provides  for  an  assessment  mention- 
ing particularly  the  names  of  the  owners  or  reputed  owners  or 
possessors,  when  known,  of  each  lot  assessed  and  the  particular 
land  or  premises  on*account  of  the  ownership  or  reputed  owner- 
ship or  possession  of  which  they  are  or  shall  be  respectively 
assessed,  and  if  the  names  of  any  of  the  owners  be  unknown,  then 
the  assessment  shall  be  generally  against  the  lot  or  premises  by  par- 
ticular or  general  description  and  the  owners  or  reputed  owners  or 
possessors  by  such  general  designation.  So  far  as  it  provides  for 
assessments  against  reputed  owners  of  land  or  property  in  the 
locality  referred  to,  it  transcends  the  authority  conferred  upon 
the  city  by  that  act,  and  is  illegal  and  void  to  that  extent.  Dill. 
on  Mun.  Cor.,  §  55;  Corporation  of  Washington  v.  Pratt,  8 
Wheat.,  681.  But  the  assessment  in  question  is  in  terms  against 
the  "estate  of  John  Montgomery"  which  had  been  sold  and 
conveyed,  as  previously  stated,  before  the  assessment  was  laid 
and  entered  in  the  lien  book,  which  makes  the  argument  against 
the  legality  of  it  still  stronger.  Whitney  et  al.  v.  Thomas,  23 
N.  Y.,  281;  State  v.  Hardin,  Collector  5  Vroom,  79.  There 
is  also  a  fatal  lack  of  certainty  in  the  description  of  the  lands, 
for  the  assessment  is  indefinite  as  to  the  quanttim  of  land  to  be 
covered  by  it,  while  the  expense  of  constructing  the  culvert  is 
thereby  apportioned  among  these  particular  owners  of  land,  not 
upon  the  basis  of  local  benefit  received,  but  on  that  of  frontage 
alone.  The  act,  however,  authorizing  the  laying  of  a  special 
assessment  on  owners  particularly  benefited  by  the  construction 
of  the  culvert,  contemplates  an  apportionment  of  it  among  them 
upon  the  basis  of  local  benefit  received,  and  upon  any  other  sup- 
position the  act  would  be  unconstitutional  and  void.  Hammet 
V.  Philadelphia,  65  Pa.,  146;  Washington  Avenue,  69  Pa., 
352;  State  v.  City  of  Hudson,  5  Dutch.,  104;  State  v.  Town  of 
Bergen,  5  Dutch.,  266;  State  v.  Gardner  et  al.,  5  Vroom,  327; 
Clapp  et  al.  V.  City  of  Hartford,  35  Conn.,  66. 

But  it  is  claimed  in  the  answer  that  John  Montgomery  fre- 
quently urged  upon  the  city  council  the  construction  of  the 
Monroe  street  culvert  as  aforesaid,  and  admitting  for  the  sake 
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of  argtunent  that  the  allegation  is  true,  no  estoppel  against  the 
complainants  could  arise  from  it,  for  no  action  was  taken  or 
omitted  by  the  city  in  consequence  of  it  in  his  lifetime,  or,  in- 
deed, at  any  time,  and  after  his  death  any  estoppel  must  have 
been  based  upon  the  acts,  conduct  or  declarations  of  the  then 
owners  of  the  lands.  It  appears  that  the  culvert  elbow  at 
Second  and  Monroe  streets  was  constructed  by  the  city  in  1866 
upon  his  application,  but  it  also  appears  that  the  city  was  fully 
paid  for  that  by  his  conveyance  to  it  of  the  bed  of  Monroe 
street  between  Front  and  Second  streets.  There  is  nothing  in 
these  or  in  any  other  act  alleged  and  relied  on  in  the  answer  for 
the  purpose,  to  constitute  an  equitable  estoppel  against  the 
appellants  or  to  prevent  them  from  contesting  or  denying  the 
validity  of  the  assessment  in  question.  Bank  of  Wilmington 
and  Brandj^wine  v.  Wollaston,  3  Harr.,  90;  Eldred  v.  Hazlett's 
Administrators,  33  Pa.,  307;  Welland  Canal  Co.  v.  Hathaway, 
8  Wend.,  480;  Dezell  v.  Odell,  3  Hill,  215;  Truscott  v.  Davis 
et  al.,  4  Barb.,  495;  Martin  v.  Angell,  7  Barb.,  407;  Otis  v. 
Sill,  8  Barb.,  102;  Am.  Note  to  Doe  v.  Oliver,  2  Smith's  Ld. 
Ca.,  568;  Loimsbury  v.  Depew,  28  Barb.,  44;  Kinney  v.  Fams- 
worth,  17  Conn.,  355. 

It  is  claimed  that  the  lands  were  greatly  enhanced  in  value 
by  the  construction  of  the  culvert,  and  sold  in  1873,  for  a  much 
higher  price  by  reason  of  it,  but  that  was  not  true  and  the  evi- 
dence shows  it.  If,  however,  it  were  true  the  appellants  would 
not  be  equitably  estopped  from  contesting  the  validity  of  the 
assessment.  It  should  also  be  borne  in  mind  that  if  it  was  true, 
the  appellants  who  are  now  the  owners  of  the  lands,  have  paid 
that  increased  price  for  them.  It  is  also  claimed  that  at  the 
sale  of  them,  William  Bright,  as  the  duly  authorized  agent  of 
the  heirs  of  John  Montgomery,  publicly  declared  that  the  ex- 
pense of  constructing  the  culvert  would  be  retained  out  of  the 
proceeds  of  the  sale,  and  that  the  purchasers  of  them  would  take 
them  clear  of  all  liens  and  incumbrances.  If  such  a  declaration 
were  made  and  the  money  were  so  retained  by  him,  still  the 
appellants  would  not  be  equitably  estopped  from  contesting  the 
assessment,  for  it  was  not  made  until  after  the  city  had  taken 


120  DELAWARE 

Murphy  et  al  v.  City  of  Wilmington. 

action  in  the  matter  and  completed  the  culvert;  and  therefore 
it  could  not  furnish  the  basis  of  an  equitable  estoppel.  But  his 
testimony  shows  that  he  did  not  make  any  such  declaration,  and 
although  he  retained  for  a  considerable  time  out  of  the  proceeds 
of  the  sale  a  sum  of  money  equal  to  the  amount  of  the  assess- 
ment, that  it  was  not  done  by  him  because  the  heirs  of  John 
Montgomery  recognized  any  right  in  the  city  to  lay  a  special 
assessment  to  defray  the  expense  of  constructing  the  culvert,  for 
they  always  denied  the  existence  of  any  such  right ;  but  it  was 
done  merely  for  the  purpose  of  protecting  the  purchasers  of  the 
lands  against  any  injury  which  might  acrcue  to  it  by  reason  of 
the  construction  of  the  culvert;  and  is  per  se  conclusive  evi- 
dence under  the  circumstances  of  the  case  that  the  heirs  denied 
the  legality  of  such  assessment,  and  furnishes  no  basis  whatever 
for  an  equitable  estoppel. 

But  he  would  go  further  and  contend  upon  the  equities  dis- 
closed in  the  case,  so  far  as  an  equitable  estoppel  can  be  con- 
ceived to  exist,  such  estoppel  should  preclude  the  city  from 
denying  the  invalidity  of  such  assessment.  It  is  claimed  in  the 
answer  that  John  Montgomery  frequently  urged  upon  the  city 
council  the  construction  of  the  sewer  for  the  purpose  of  abating 
the  nuisance  upon  his  land,  and  it  appears  that  he  conveyed  to 
the  city  the  bed  of  Monroe  street  between  Front  and  Second 
streets  on  which  valuations  have  been  placed  by  the  witnesses 
ranging  from  six  hundred  to  fourteen  hundred  dollars,  and  in 
the  answer  it  is  claimed  that  the  sole  consideration  for  it  was 
the  culvert  elbow  at  Front  and  Second  streets,  the  bill  for  which 
made  out  against  him  was  two  hundred  and  fifty-six  dollars. 
This  latter  claim  was  simply  absurd,  because  the  elbow  of  itself 
neither  did  nor  was  it  calculated  to  abate  the  nuisance  in  the 
least  degree.  The  reasonable  and  well-nigh  unavoidable  infer- 
ence to  be  drawn  from  the  facts  is  that  the  city  in  consideration 
of  the  conveyance  was  to  construct,  at  its  own  expense,  the 
Monroe  street  culvert,  and  the  inference  is  rendered  irresistible 
in  view  of  the  fact  that  the  elbow  was  so  constructed  as  to  be 
exactly  adapted  to  the  connection  of  the  culvert  with  it ;  and  if 
such  was  the  case,  then  he  conveyed  it  on  the  faith  of  the  under- 
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taking  by  the  city  to  build  the  culvert  at  its  own  expense,  and 
is  thereby  equitably  estopped  from  disputing  the  injustice  and 
invalidity  of  the  assessment.  And  this  conclusion  was  con- 
firmed by  the  fact  proved  that  the  culvert  was  not  constructed 
so  as  to  effect  the  important  end  of  cellar  drainage.  A  careful 
examination  of  the  facts  disclosed  in  the  case  shows  that  the  pro- 
ceeding of  the  city  to  enforce  the  assessment  in  question  is  an 
illegal  and  unconstitutional  attempt  to  compel  the  appellants  to 
bear  the  expense  of  abating  a  gross  nuisance  on  their  lands,  for 
which  the  city  was  responsible,  and  which  it  wrongfully  per- 
mitted for  many  years  to  continue. 

But  aside  from  all  the  grounds  of  defence  heretofore  urged,  it 
is  manifest  that  the  city  should  not  be  permitted  by  a  court  of 
equity  to  punish  the  appellants  in  this  case  for  its  own  derelic- 
tion of  duty.  A  leading  case  directly  in  point  is  that  of  Weeks 
V.  Milwaukee,  10  Wis.,  242;  the  court  says,  "I  am  also  of  the 
opinion  that  the  tax  assessed  against  the  plaintiff's  lots  to  abate 
a  nuisance  which,  it  appears,  was  created  entirely  by  the  act  of 
the  city  in  so  constructing  a  street  as  to  cause  the  water  to  flow 
and  remain  upon  the  lots  which  it  would  not  otherwise  have 
done,  is  illegal.  I  cannot  recognize  the  right  of  a  corporation 
to  create  a  nuisance  on  the  lot  of  an  individual.  But  to  create 
the  nuisance,  and  then  tax  him  to  abate  it,  is  a  double  wrong. 

I  shall  not  attempt  any  examination  of  the  question  upon  au- 
thority, but  I  am  satisfied  such  a  right  cannot  be  sustained.  I 
think  this  conclusion  results  from  the  reasoning  of  Mr.  Justice 
Smith  in  Goodall  v.  Milwaukee,  5  Wis.,  32,  which  I  fully  ap- 
prove. And  until  I  am  prepared  to  say  that  private  rights 
must  yield,  even  to  the  extent  of  total  destruction,  rather  than 
place  any  impediment  in  the  way  of  whatever  proceedings  cor- 
porations may  see  fit  to  take,  I  cannot  say  that  a  city  may  create 
a  nuisance  on  the  lot  of  a  citizen  without  making  him  any  com- 
pensation for  the  damage,  and  then  tax  him  to  abate  it." 

The  jurisdiction  of  the  Court  of  Chancery  to  grant  the  relief 
prayed  for  in  the  case  is  indisputable.     Dows  v.  City  of  Chicago 

II  Wall.,  108;  Commonwealth  v.  Supervisors  of  Colley  Town- 
ship, 29  Pa.,  121;  Miller  et  aL  v.  Gorman  et  al,  38  Pa.,  309; 
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Barr  v.  Denniston,  19  N.  H.,  170;  Morris  Canal  and  Banking 
Co.  V.  Jersey  City,  1  Beasl.  Ch.,  227;  Hoagland  et  al.  v.  Town- 
ship of  Delaware,  2  C.  E.  Green's  Ch.,  106;  Frewin  v.  Lewis, 
4  Mylne  &  Cr.  249;  2  Story's  Eq.  Jur.,  §  955;  Dill,  on  Mun. 
Cor.,  §§  727  to  738;  High  on  Injunc,  504,  509. 

Macallister  for  the  respondents.  A  careful  consideration  of 
the  powers  conferred  upon  the  city  by  the  several  acts  of  the 
legislature  passed  for  that  purpose,  and  the  ordinances  adopted 
in  pursuance  of  them  will  remove  any  doubts  that  may  exist  as 
to  the  legality  and  validity  of  the  action  of  it  in  constructing  the 
sewer  in  Monroe  street,  the  turning  of  the  waters  of  Shipley 
Run  into  it,  and  the  assessment  against  the  persons  owning  lands 
adjoining.  The  powers  conferred  on  the  then  borough  by  its 
charter  of  1809,  and  which  have  continued  in  force  ever  since, 
are  full  and  adequate,  one  of  the  provisions  of  which  is  in  the 
following  terms:  "And  in  general  shall  have  power  to  do  all 
those  matters  and  things  for  the  well-being  of  the  said  borough 
which  shall  not  be  in  contravention  of  any  existing  laws  of  this 
State  or  the  constitution  thereof."  By  that  act  the  powers, rights 
and  jurisdiction  granted  to  it  by  its  former  charter  were  con- 
firmed in  section  24  of  it,  and  it  was  further  declared  that  every 
matter  and  thing  therein  contained  should  be  construed  and 
taken  most  favorably  and  beneficially  for  the  corporation.  4 
Del.  Laws,  chap.  97,  §§11,  25,  28.  And  these  powers  and  pro- 
visions have  been  preserved  in  force  and  confirmed  by  the 
legislature  up  to  the  present  time.  8  Del.  Laws,  chap.  108, 
§§  8,  13,  32;  Rev.  Code  of  1852,  chap.  73,  §§  28,  100;  Rev. 
Code  of  1874,  chap.  73,  §§  27,  99,  100.  Among  the  necessary 
powers  of  a  municipal  corporation  is  that  of  constructing  drains 
and  sewers,  and  generally  to  supervise  and  regulate  its  drainage, 
but  independent  of  the  authority  given  the  city  in  the  general 
powers  conferred  upon  it  to  regulate  its  drainage,  construct  sewers, 
to  repair  and  keep  in  order  its  streets,  or  make  regulations  for  the 
public  health,  would  be  sufficient  special  grant  to  authorize  it  to 
construct  drains  and  sewers  and  to  regulate  their  use.  2  Dill. 
Mun.   Cor.,  §§  644,  645,  544,  note  1;  Fisher  v.  Harrisbvurg,   2 
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Grant,  Ca.,  291;  Cone  v.  Hartford,  28  Conn.,  363;  Borough 
V.  Shortz,  61  Pa.,  399;  Stroud  v.  Philadelphia,  61  Pa.,  255; 
State  V.  Jersey  City,  1  Vroom,  148. 

It  is  in  evidence  that  Shipley  Run  drained  a  large  part  of  the 
western  portion  of  the  city,  carrying  off  refuse  matter  from  facto- 
ries, etc.  Its  waters  have  never  been  used  for  drinking,  or  been 
available  for  manufacturing  purposes,  and  certainly  not  since 
1852,  for  cultivation  in  any  manner.  It  was  a  very  small  natu- 
ral stream,  useful  for  drainage  only.  There  can  be  no  doubt 
that  under  the  general  powers  conferred  upon  the  city  to  do  all 
those  matters  and  things  for  the  well-being  of  the  city,  etc.,  that 
it  had  the  power  to  construct  the  sewer  or  culvert  in  question, 
and  to  turn  the  filthy  waters  of  the  run  into  it.  And  such  was 
the  opinion  of  the  Chancellor  on  the  hearing  of  the  case  before 
him.  The  diversion  of  it  was  for  the  purpose  of  promoting  a 
more  thorough  drainage  and  sewerage  of  that  part  of  the  city, 
and  under  the  powers  conferred  it  had  the  right  to  improve  the 
character  and  condition  of  it  to  render  it  more  effectual  for  that 
purpose.  It  is  claimed  that  this  right  and  power  has  existed 
at  least  since  1809.  It  has,  however,  been  plainly  conferred 
by  subsequent  acts  of  the  legislature.  11  Del.  Laws,  181 
passed  in  1855,  to  keep  open  drains,  etc.;  13  Del.  Laws, 
chap.  34,  §  1,  passed  in  1866;  Rev.  Code,  chap.  73,  §  99;  14 
Del.  Laws,  580,  passed  April  10th,  1873.  The  act  to  regu- 
late the  building  of  wharves  in  the  city  passed  in  1855,  before 
cited,  provides  that  nothing  that  act  contained  should  be  con- 
strued to  prevent  the  City  Council  from  constructing  and  pro- 
viding proper  sluices,  culverts  and  waste-ways  for  the  drainage 
of  the  city,  or  to  prevent  the  present  drains  from  being  emptied 
into  the  Christiana  River.  The  act  of  1866,  also  before  cited, 
gives  the  city  the  entire  jurisdiction  and  control  within  its  limits 
of  the  drainage  of  it;  but  the  more  immediate  object  of  its  pas- 
sage was  to  give  the  power  of  assessing  in  their  discretion  the 
expenses  thereof  against  the  owners  of  real  or  personal  property 
particularly  benefitted  by  such  drainage.  Section  100  of  the  city 
charter  provides  that  it  shall  be  construed  most  favorably  and 
beneficially  for  the  city.     The  act  of  1873  giving  the  right  to 
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alter  the  course  and  direction  of  streams,  is  merely  declaratory 
as  to  that  matter.  The  object  of  it  is  to  confer  on  the  city  the 
right  of  eminent  domain,  and  to  provide  a  mode  of  procedure 
and  compensation  to  the  owners  when  their  lands  are  to  be  taken 
for  the  purpose.  The  authority  to  assess  the  costs  of  such  con- 
struction and  drainage,  as  before  stated,  is,  however,  expressly 
given  by  the  act  of  1866,  while  the  mode  of  collecting  it  is  pre- 
scribed by  City  Ordinance,  278. 

Only  one-half  of  the  cost  of  constructing  the  culvert  was  as- 
sessed against  the  land-owners  particularly  benefited  by  it,  the 
balance  being  met  by  the  taxation  of  the  whole  city,  although 
the  whole  of  it  might  have  been  assessed  against  the  former  ex- 
clusively, in  the  discretion  of  the  City  Cotincil.  But  the  proof 
in  the  case  is,  that  John  Montgomery  desired  and  petitioned  the 
City  Council  that  the  culvert  should  be  made  for  that  purpose, 
and  that  all  the  then  owners  of  the  land  in  question  consented 
to  the  construction  of  it  and  the  diversion  of  Shipley  Riin  into 
it.  No  protest  or  rem.onstrance  ever  came  from  any  of  the  heirs 
of  John  Montgomery  against  it,  and  all  the  landholders  to  be 
affected  by  it  will  be  presumed  to  have  known  that  the  city  had 
the  right  inder  the  act  of  1866,  to  make  the  assessment  against 
them  for  the  cost  of  constructing  it.  The  courts  in  other  States 
have  held  that  petitions  to  city  councils  for  public  improvements 
which  they  have  authority  under  their  city  charters  to  make,  must 
be  taken  to  ask  that  it  may  be  done  under  their  charters,  and  if 
they  turn  out  to  be  invalid,  the  petitioners  are  estopped  to  set  up 
that  invalidity  as  a  ground  for  equitable  relief  against  the  action 
which  they  had  requested.  2  Dillon,  840;  Motz  v.  Detroit,  18 
Mich.,  495,  528;  Lafayette  v.  Fowler,  34  Ind.,  140;  Sleeper 
V.  Ballon,  6  Kan.,  300.  The  appellants  are  equitably  estopped 
from  denying  the  legality  of  the  acts  of  the  city,  or  its  right  to 
lay  and  collect  the  assessments.  An  estoppel  in  pais,  or  an 
equitable  estoppel,  is  where  there  has  been  an  admission  intended 
to  influence  the  conduct  of  the  person  with  whom  the  party  is 
dealing,  and  leading  him  to  do  that  which  must  be  prejudicial  to 
his  interests,  unless  the  party  estopped  be  cut  off  from  the  power  of 
retraction.    To  constitute  such  an  estoppel,  there  must  be,  first. 
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an  admission  inconsistent  with  the  evidence  which  he  has  pro- 
posed to  give,  or  the  title  or  claim  which  he  proposes  to  set  up; 
secondly,  an  act  done  by  the  other  party  upon  the  faith  of  such 
admission;  and  thirdly,  an  injury  to  him  by  allowing  the  ad- 
mission to  be  disproved.  Dazell  v.  Odell,  3  Hill,  219;  Dutchess 
of  Kingston's  Case,  2  Smith's  Ld.  Ca.,  712.  And  the  principle 
on  which  it  is  founded  is,  that  it  would  be  against  good  con- 
science and  honest  dealing  to  obtain  such  unfair  advantage,  and 
the  rule  assiimes  that  the  other  party  has  been  influenced  in  his 
conduct  and  injured  by  it.  Bank  of  Wilmington  and  Brandywine 
V.  Wollaston,  3  Harr.,  95.  It  cannot  be  denied,  that  the  City 
Council  was  directly  influenced  by  the  petition  signed  by  some 
of  the  appellants  to  construct  the  culvert  and  turn  the  waters 
of  Shipley  Run  into  it,  at  a  great  cost,  for  the  particular  benefit 
of  those  holding  lands  through  which  it  flowed;  and  such  of  them 
as  did  not  sign  the  petition  were  privies  with  notice,  and  made  no 
objection  to  its  being  done;  on  the  contrary  they  all  desired  it. 
And  it  is  in  proof  that  all  of  the  appellants,  when  they  became 
owners  of  the  lands  in  question,  were  aware  of  the  city's  claim, 
and  the  assessment  for  the  improvement,  and  purchased  the 
property  with  the  understanding  between  them  and  Mr.  Bright, 
the  agent  of  the  heirs  of  John  Montgomery,  for  the  sale  of  it, 
that  a  sufficient  stun  should  be  retained  by  him  out  of  the  pro- 
ceeds of  the  sale  to  pay  the  assessment;  and  which  was  accord- 
ingly retained  by  him.  The  benefit  accruing  to  these  heirs  from 
this  improvement  is  estimated  by  some  of  the  witnesses  as  high 
as  three  thousand  dollars. 

But  the  conclusive  effect  of  an  estoppel  embraces  privies  as 
.well  as  parties,  and  includes  every  one  who  deduces  right  or  title 
from  the  person  originally  bound  by  it,  and  the  rule  is  the  same 
whether  it  relates  to  real  or  personal  property.  Doe  v.  Oliver,  2 
Smith's  Ld.  Ca.,  728;  McCrary  v.  Robinson,  19  Ala.,  430; 
Woolley  V.  Edson,  35  Ver.,  214;  Corbet  v.  Norcross,  35  N.  H., 
99;  Snodgrass  v.  Picketts,  13  Cal.,  359;  Simmon's  Lessee  v. 
Hendrickson,  3  Harr.,  103;  Potts  v.  Dowdall,  3  Houst.,  369; 
Betts  et  al.  v.  Deputy  et  al.,  3  Houst.,  574;  Schoen  u.  .McComb 
et  al.,  4  Houst.,  213.     However,  the  culvert  having  been  con- 
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stnicted  for  the  purpose  of  improving  the  drainage  of  the  city, 
as  drainage  per  se  (the  proof  showing  that  Shipley  Run  was  of 
no  other  utihty  than  drainage  solely),  the  consent  of  the  owners 
of  the  lands  adjoining  to,  either  the  construction  of  the  one,  or 
the  diversion  of  the  other,  was  not  necessary  to  authorize  or  em- 
power the  city  to  do  it,  and  could  have  no  other  effect  than  to 
estopp  them  from  claiming  any  damages  which  they  might  have 
sustained  by  it.  The  city  has  repeatedly  exercised  its  right  of 
diverting  the  run  for  such  a  purpose.  The  course  of  it  formerly  was 
across  the  northwest  comer  of  Second  and  Monroe  streets,  which 
has  been  built  up  for  many  years;  and  it  was  again  done  when 
the  elbow  was  constructed  at  Second  and  Monroe,  and  John 
Montgomery  paid  the  cost  of  the  work  by  conveying  to  the  city 
the  bed  of  the  latter  street. 

There  was  no  occasion  in  this  case  for  the  exercise  of  the  right 
of  eminent  domain,  as  the  persons  over  whose  lands  the  polluted 
waters  of  the  run  passed  were  willing  and  anxious,  for  obvious 
reasons,  to  have  them  diverted  into  the  culvert.  It  was  only  when 
it  appeared  that  in  order  to  properly  improve  the  drainage  of  the 
city  by  means  of  the  run  it  would  be  necessary  to  straighten  its 
course  and  directions,  and  consequently  to  take  lands  from  the 
owners  of  them  that  the  legislature  was  asked  to  give  the  authority 
to  take  such  land  as  might  be  needed  for  that  purpose  on  making 
proper  compensation,  and  the  act  of  April  10,  1873,  was  passed. 
But  there  is  no  testimony,  nor  does  it  appear  in  this  case  that  the 
city  has  taken  or  attempted  to  take  the  private  propery  of  any 
of  the  appellants  or  of  the  heirs  of  John  Montgomery  without 
compensation  or  otherwise.  The  stream  was  nothing  but  a 
nuisance  to  them  at  the  time  the  culvert  was  built,  and  to  abate 
that  the  diversion  of  its  waters  was  made  into  it. 

Lot  No.  1,  specially  referred  to  in  the  bill  of  complaint  as 
having  been  long  ruined  by  the  gross  neglect  of  the  city  for  the 
want  of  drainage  caused  by  the  construction  of  the  culvert,  hap- 
pened to  be  soon  banked  in  by  the  grading  of  surrounding 
streets,  and  formed  a  basin,  and  the  receptacle  not  only  of  the 
overflow  from  Shipley  Run,  but  of  the  surface  water  from  the 
neighborhood,  and  if,  as  is  claimed,  it  became  a  nuisance  upon  the 


COURT  OF  ERRORS  AND  APPEALS.  127 

Miirphy  et  al  v.  City  of  Wilmington. 

lot,  it  was  the  duty  of  John  Montgomery  and  his  heirs  to  abate 
it,  for  it  was  their  duty  under  the  law  to  conform  to  the  grade  of 
the  streets,  or  to  use  any  other  means  to  prevent  it.  Clark  v. 
City  of  Wilmington,  5  Harr.  243;  Magarity  v.  City  of  Wil- 
mington, 5  Houst. 

There  is  no  proof  that  any  mode  of  procedure  required  by  law 
in  the  construction  of  culverts  and  the  assessment  of  costs,  had 
not  been  followed  and  complied  with,  but  even  if  it  were  proved 
that  one  or  more  preliminary  steps  or  acts  had  been  omitted,  or 
had  not  been  properly  performed  as  prescribed  by  law,  such 
omission  or  improper  performance  would  not  have  warranted  a 
court  of  equity  in  interfering,  even  by  a  preliminary  injunction, 
the  rule  being  that  courts  of  equity  will  not  interfere  because  of 
irregularities  in  the  proceedings.  2  Dillon,  727,  738,  841; 
Ewing  V.  St.  Louis,  5  Wall.,  413;  7  Kan.,  178.  In  the  absence 
of  proof  to  the  contrary  the  city  authorities  will  be  presumed  to 
have  performed  their  official  duties  as  required  by  law.  But  the 
appellants  imtruly  allege  that  the  assessment  in  question  was 
entered  in  the  lien  book  of  the  city  against  the  estate  of  John 
Montgomery  after  the  land  had  been  sold  and  become  the  prop- 
erty of  the  present  appellants,  which  rendered  the  assessment 
illegal  and  void.  It  was  in  point  of  fact  properly  reported  to 
the  city  council  a  long  time  before  the  sale  of  the  land  by  Mr. 
Bright,  as  agent  of  the  heirs  to  settle  the  estate,  but  the  entering 
of  it  in  the  lien  book  was  delayed  by  the  consideration  and  dis- 
cussion of  the  question  in  the  council  as  to  what  portion  of  the 
cost  of  the  culvert  and  the  turning  of  the  run  into  it  should  be 
asstmied  by  it  and  paid  by  the  city  under  the  provisions  of  the 
act,  until  a  decision  was  reached  that  it  should  be  the  one-half 
of  it,  when  the  assessment  as  originally  returned  and  reported 
to  the  council  against  the  "estate  of  John  Montgomery,  deceased," 
was  entered  in  the  lien  book  accordingly  as,  of  course,  it  should 
have  been,  and  credited  with  the  one-half  of  it  assumed  by  the 
city.  No  other  assessment  against  the  lands  in  question  was  in 
the  meanwhile  before  the  council  for  its  consideration  or  action, 
and,  of  course,  it  could  properly  act  only  on  the  assessment  and 
order  it  to  be  entered  therein  just  as  it  was  originally  presented, 
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which  was  correct,  and  order  the  lien  to  be  entered  against  the 
land  of  the  persons  who,  at  the  time  of  making  the  assessment, 
were  the  owners  or  reputed  owners  of  it. 

The  allegation  that  the  culvert  was  not  constructed  so  as  to 
effect  the  important  end  of  cellar  drainage,  is  not  supported  by 
the  proof,  and  is  denied;  but  if  it  was  defective  or  deficient  in 
that  respect,  it  would  not  relieve  the  appellant  of  the  obligation 
to  pay  the  assessment.    5  Dutcher,  441. 

But,  it  has  been  repeatedly  held  with  respect  to  general  taxes 
and  local  assessments,  illegally  levied  on  land,  that  equity  will 
not  restrain  a  city  corporation  from  selling  any  land  therefor, 
because  the  land-owner  not  only  has  the  remedy  by  certiorari  to 
review  the  proceedings,  but  if  he  should  pay  such  tax  or  assess- 
ment to  save  his  land  from  sale  under  the  forms  of  legal  pro- 
cess, he  would  be  entitled^  to  recover  back  in  an  action  as  wrong- 
fully received  by  the  corporation,  and  is,  therefore,  not  without 
an  adequate  remedy  at  law  in  such  a  case.  Ewing  v.  St.  Louis,  5 
Wall.,  413;  The  Collector  v.  Hubbard,  12  Wall.,  1;  Summer  v. 
Dorchester,  4  Pick.,  361;  Stetson  v.  Kampton,  13  Mass.,  272 
Preston  v.  Boston,  12  Pick.,  7;  Wright  v.  Boston,  9  Cush.,  233; 
Loud  V.  Charlestown,  99  Mass.,  203;  Whitney  v.  Boston,  106 
Mass.,  89;  Hunswill  v.  Boston,  106  Mass.,  350;  Arnold  v.  Cam- 
bridge, 106  Mass.,  352. 

Wales,  J.,  delivered  the  opinion  of  the  court: 

The  appellants,  who  were  complainants  below,  obtained  a  pre- 
liminary injunction  restraining  the  defendant  corporation  from 
enforcing  the  payment  of  an  assessment  which  had  been  laid  on 
certain  real  estate  belonging  to  complainants,  on  Monroe  street, 
in  the  city  of  Wilmington,  for  the  construction  of  a  public  sewer. 
After  a  hearing  before  the  Chancellor,  on  bill,  answer,  and  de- 
positions, the  bill  was  dismissed,  and  thereupon  an  appeal  taken 
to  this  court.  The  transactions  which  led  to  the  application  for 
on  injiuiction  are  fully  set  forth  in  the  bill,  but  the  material 
charges  on  which  the  complainants  rely  for  equitable  relief  are, 
that  the  city's  officers  and  agents  acted  without  lawful  authority, 
both  in  the  construction  of  the  sewer  and  in  the  manner  and 
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mode  of  laying  the  assessment,  and  that  the  latter  is,  therefore, 
illegal  and  void.  It  is  charged  that  the  sewer  was  made  for  the 
purpose  of  diverting  a  small  water  course,  which  had  previously 
flowed  through  a  portion  of  the  property  now  assessed,  and  not 
for  the  purpose  of  general  drainage;  that  the  diversion  of  the 
water  course  was  the  exercise  of  the  right  of  eminent  domain 
without  authority,  the  city  govememnt  not  being  invested  with 
legal  power  to  divert  the  stream;  and  that,  even  admitting  the 
possession  of  the  power,  the  assessment  was  illegal  and  void  by 
reason  of  the  neglect  or  failure  of  an  officer  of  the  city  to  perform 
an  essential  duty  in  relation  thereto,  the  performance  of  which 
duty  was  necessary  to  the  making  of  a  legal  and  valid  assess- 
ment. It  appears,  from  the  papers  on  file,  that  the  water  r-ourse 
was  not  only  of  no  value  to  any  of  the  complainants,  or  to  the 
former  owners  of  the  assessed  property,  but  by  reason  of  its  being 
an  outlet  for  the  refuse  of  factories  and  slaughter-houses  located 
higher  up  the  stream,  was  at  times  a  positive  nuisance  so  that 
one  or  more  of  the  complainants,  with  some  sixty  residents  in 
the  same  neighborhood,  signed  a  petition  addressed  to  the  City 
Council  requesting  that  a  culvert  might  be  constructed  to  carry 
off  by  perfect  drainage  all  the  water  coming  from  above,  and 
thus  prevent  a  continuance  of  what  the  petitioners  represented  to 
be  a  source  of  danger  to  the  public  health.  The  fact  is  not  dis- 
puted that  the  petitioners  contemplated  the  construction  of  the 
sewer  in  Monroe  street  as  being  the  best  and  most  effectual  means 
of  removing  the  difficulties  and  annoyances  of  which  they  com- 
plained. The  sewer  was  made  under  and  along  Monroe  street, 
from  a  point  above  to  a  point  below  the  complainants'  land,  at  a 
cost  of  seven  thousand  two  hundred  and  sixty-six  dollars  and 
thirty-five  cents,  being  at  the  rate  of  nine  dollars  and  ninety-eight 
cents  per  lineal  foot,  and,  the  water-course  being  turned  into  it,  the 
nui3ance  was  entirely  abated.  There  was  some  attempt  to  show 
that  the  city  was  in  fault  in  causing  the  nuisance  by  not  keeping 
that  part  of  the  water-course  which  was  below  the  complainants* 
land  open  and  unobstructed,  and  thus  backing  up  the  waters, 
but  the  evidence  does  not  sustain  this.  The  surface  of  some  of 
the  complainants'  land  was  depressed  below  the  banks  of  the 
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stream  and  the  grades  of  the  surrounding  streets,  making  a  basin 
in  which,  during  heavy  rains,  the  flooded  waters  would  collect 
and  remain  until  carried  off  by  absorption  or  evaporation.  On 
the  completion  of  the  sewer  a  statement  of  its  cost  was  presented 
to  the  city  council,  which  body  ordered  that  one-half  of  the  said 
cost  should  be  paid  out  of  the  city  treasury,  and  directed  that  a 
portion  of  the  remainder,  amounting  in  all  to  one  thousand  and 
thirty-six  dollars  and  ninety-two  cents,  should  be  charged  against 
"the  estate  of  John  Montgomery,"  a  former  owner  of  the  land, 
now  belonging  to  the  complainants,  and  of  which  he  had  died 
seized  and  intestate.  The  property  had  descended  to  the  chil- 
dren and  heirs  of  John  Montgomery,  and  had  continued  in  their 
possession  as  coparceners  until  a  short  time  before  the  entry  of 
the  assessment  upon  the  lien  book  of  the  city.  The  description 
in  the  lien  book  is  a  general  one,  being  for  257.8  feet  on  the 
west  side  of  Monroe  street,  between  Second  and  Front  streets, 
and  for  157.8  feet  on  the  southeast  comer  of  Second  and  Monroe 
streets.  The  complainants,  by  claiming  ownership  of  the  assessed 
property,  have  established  its  identity  and  thus  removed  any 
objection  to  the  generality  and  indefiniteness  of  its  description. 
The  answer,  admitting  property  in  the  complainants,  and  the 
diversion  of  the  water-course,  claims  that  the  latter  was  done  at 
the  instance  and  with  the  knowledge  and  approval  of  the  com- 
plainants; that  the  sewer  was  made  for  general  drainage,  and 
that  the  assessment  was  regularly  and  legally  imposed.  The  cost 
of  the  sewer  was  reported  to  the  city  council  on  May  29,  1873, 
and  the  matter  of  the  assessment  appears  to  have  been  considered 
by  that  body  at  several  subsequent  meetings  until  September  1 1 , 
1873,  when  it  was  finally  approved  and  ordered  to  be  entered  on 
the  lien  book.  In  the  meantime,  in  the  month  of  June,  in  the 
same  year,  the  assessed  property  was  sold  at  public  sale,  by  an 
agent  duly  appointed  for  that  purpose  by  the  heirs  of  John 
Montgomery.  The  land  was  divided  into  building  lots  and  sold 
to  sundry  purchasers,  now  the  complainants.  The  agent  retained 
out  of  the  proceeds  of  the  sale  a  sufficient  sum  to  pay  the  as^ss- 
ment,  in  fulfillment  of  a  condition  previously  announced,  that 
the  assessment  would  be  paid,  and  the  land  sold  "clear."  Part 
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of  the  money  so  retained  by  the  agent  he  afterwards  paid  over 
to  the  heirs,  who  protested  against  the  validity  of  the  city's  claim. 
One  of  the  purchasers  and  a  party  to  the  bill  deposed  that  the 
value  of  the  property  was  increased  three  thousand  dollars  by 
the  sewer. 

An  amendment  to  the  charter  of  Wilmington,  passed  January 
30,  1866,  confers  upon  the  city  council  the  entire  jurisdiction 
and  control  of  the  drainage  of  the  city,  with  power  to  pass  ordi- 
nances for  the  opening  of  gutters,  drains  and  sewers,  and  for 
the  regulating,  maintaining,  cleansing  and  keeping  the  same  and 
the  natural  water-courses,  runs  and  rivulets  within  the  city  limits 
open,  clear  and  unobstructed,  and  for  the  entry  upon  private 
land  for  such  purposes,  and  by  general  regulations  to  prescribe 
the  mode  in  which  the  work  shall  be  done,  and  who  shall  bear 
the  expense  thereof,  and  in  its  discretion  to  assess  the  costs  thereof 
upon  the  persons  and  property,  real  and  personal,  of  those 
particularly  benefited  thereby,  or  of  those  holding  lands  through 
or  along  which  said  sewers,  drains  and  water-courses  shall  flow 
or  pass,  and  prescribe  the  mode  of  collection  thereof.  The  statute 
provides  that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation,  but  is  silent  as  to  the  mode  in 
which  such  compensation  shall  be  ascertained.  A  city  ordinance 
passed  June  21,  1866,  by  virtue  of  the  authority  thus  given,  sets 
out  in  detail  the  manner  in  which  the  costs  of  constructing  sewers, 
etc.,  shall  be  assessed.  It  makes  it  the  duty  of  the  street  com- 
missioner to  keep  an  accurate  account  of  the  costs  of  such  con- 
struction and,  through  the  street  committee,  to  report  the  same 
to  the  council,  together  with  a  list  of  the  persons  and  estates 
particularly  benefited  thereby,  as  well  as  of  those  holding  lands 
through  or  along  which  said  sewers  shall  pass,  and  an  estimate 
of  the  value  of  the  lands  upon  which  said  expense  ought  to  be 
assessed,  the  said  value  to  be  estimated  independently  of  build- 
ings or  improvements.  The  city  council  may,  or  may  not,  order 
any  part  of  such  expense  to  be  paid  out  of  the  general  fund,  and 
the  whole  or  remainder,  as  the  case  may  be,  shall  be  apportioned 
among  those  persons  and  estates  particularly  benefited,  or  among 
those  holding  lands  along  which  the  sewer  shall  pass.    If  the 


132  DELAWARE 

Murphy  et  al  v.  City  of  Wilmington. 

owners  be  unknown,  the  .assessment  shall  be  generally  against  the 
lot  or  premises  by  particular  or  general  description.  The  assess- 
ment, being  approved  by  council,  shall  be  entered  on  the  lien 
book,  and  may  be  collected  by  warrant  under  the  hand  and  seal 
of  the  mayor. 

The  bill  denies  the  authority  of  the  city  to  lay  a  special  tax 
for  the  payment  of  the  sewer,  and  assumes  that  the  expense 
should  be  wholly  defrayed  out  of  the  funds  produced  by  general 
taxation.  But  the  position  most  earnestly  contended  for  by  the 
complainants  is,  that  the  city  having  constructed  a  work  partly 
for  an  unlawful  object,  namely,  the  diversion  of  a  natural  water- 
course without  license  from  the  owners  thereof,  such  unlicensed 
act  of  diversion  being  outside  of  its  chartered  powers,  taints  the 
entire  work  with  illegality,  and  no  portion  of  the  expense  can 
be  lawfully  assessed  on  the  property-holders,  notwithstanding 
that  another  and  a  lawful  end  may  have  been  intended  at  the  same 
time.  The  doctrine  insisted  on  is,  that  where  a  tax  or  assess- 
ment is  laid  partly  for  a  legal  and  partly  for  an  illegal  purpose, 
and  such  tax  or  assessment  is  entire  and  indivisible,  the  whole 
tax  or  assessment  is  illegal  and  void.  The  evidence,  however, 
does  not  warrant  the  application  of  this  principle  to  the  present 
case.  The  city  had  the  power,  under  the  statute  of  1866,  to 
regulate  and  change  the  flow  or  direction  of  the  natural  drains 
and  water-courses  within  its  limits,  to  construct  sewers  and  to 
assess  the  cost  upon  the  owners  of  property  especially  benefited. 
No  authority  is  given  to  invade  or  appropriate  private  property 
without  compensation;  this  is  expressly  prohibited.  It  is  true, 
the  statute  does  not  point  out  any  way  of  fixing  the  compensa- 
tion, but  in  this  instance  there  is  no  necessity  for  ascertaining 
what  might  be  due  for  taking  for  public  use  a  property  which 
was  worthless  and  detrimental  to  its  owners  who  asked  for  its 
removal  as  a  boon,  and  have  derived  profit  from  its  loss.  These 
owners,  and  their  privies  in  estate,  stood  by  and  saw  the  prepa- 
rations made  for  depriving  them  of  their  property  without  re- 
monstrance or  objection.  The  building  and  completion  of  the 
sewer  occupied  several  months,  and  its  uses  and  objects  were  well 
knowm.     No  attempt  was  made  to  interfere  with  the  work,  no 
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was  the  diversion  of  the  water-course  objected  to.  Some  of  the 
complainants  requested  the  city  council  to  carry  off  by  perfect 
drainage  the  waters  coming  from  above,  and  no  word  of  disap- 
proval was  heard  until  the  parties  benefited  were  called  upon  to 
contribute  to  the  payment  of  the  expense.  These  facts  admit  of 
but  one  interpretation.  The  diversion  having  been  made  with 
the  consent  and  approval,  and  to  the  evident  advantage  of  the 
property-owners,  the  action  of  the  defendant  corporation  was 
not  illegal  or  ultra  vires.  The  water-course  had  no  existing  or 
prospective  value  for  the  driving  of  machinery  or  for  domestic 
uses,  and  by  its  continuance  in  its  old  channel  rendered  the  lots 
through  which  it  flowed  unsalable.  Its  appropriation  by  the 
city  was  more  of  a  public  burden  than  a  public  benefit,  while  it 
afforded  a  special  and  advantageous  relief  to  the  lot-owners. 
Such  an  appropriation,  under  all  circumstances,  does  not  fall 
within  the  definition  of  the  exercise  of  the  right  of  eminent  do- 
main. We  may,  therefore,  dismiss  the  further  consideraton  of 
the  want  of  power  in  the  city,  under  the  statute  of  1866,  to  make 
the  diversion  complained  of,  and  direct  our  attention  to  other 
points  presented  on  behalf  of  the  complainants. 

That  the  expense  of  local  improvements  in  a  town  or  city  may 
be  met  by  local  assessments,  in  whole  or  in  part,  appears  to  be 
so  well  established  as  to  require  no  discussion.  Stroud  v.  Phila- 
delphia, 61  Pa.  St.,  255;  2  Dillon,  Mun.  Cor.,  596  and  notes. 
But  when,  under  what  conditions  and  to  what  extent,  a  court  of 
equity  should  interfere  to  prevent  the  collection  of  such  assess- 
ments, are  questions  which  have  not  been  uniformly  decided. 
The  inconvenience  and  confusion  which  might  be  caused  by 
ati  indefinite  delay  in  the  receipt  of  municipal  or  other  public 
revenues,  and  the  serious  embarrassments  that  might  follow  such 
delay,  are  obvious,  and  courts  of  equity,  have,  therefore,  been 
disinclined  to  put  any  obstacle  in  the  way  of  their  prompt  col- 
lection, except  under  special  circumstances,  such  as  left  the  com- 
plainant without  any  remedy  at  law,  or  where  it  was  clear  that  the 
tax  had  been  imposed  without  authority  and  was  absolutely  void. 
Even  in  the  latter  case,  where  the  only  question  is  one  of  excess 
of  authority,  depending  on  purely  legal  principles,  it  is  doubt- 
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ful  whether  equity  should  interpose.  Those  courts  which  most 
closely  adhere  to  the  distinctions  between  legal  and  equitable  ju- 
risdiction have  generally  refused  to  interfere  by  injunction  with 
municipal  assessments,  except  in  cases  which  come  under  some 
one  of  the  recognized  heads  of  equity  jurisdiction,  and  the  doc- 
trine is  universally  accepted  that  the  collection  of  a  tax  will  not 
be  enjoined  except  upon  the  clearest  grounds.  The  most  im- 
portant question,  therefore,  to  be  considered  is  that  of  jurisdic- 
tion; for,  although  the  arguments  addressed  to  us  by  counsel 
were  chiefly  directed  to  other  matters,  this  question  was  not 
waived,  but  it  was  expressly  contended  on  the  part  of  the  city 
that  the  complainants,  whatever  might  be  their  rights  in  a  court 
of  law,  were  not  entitled  to  redress  in  a  court  of  equity. 

The  complainants  insist  upon  their  right  to  an  injunction  for 
the  reason  that,  the  assessment  being  illegal  and  void,  a  threat- 
ened sale  thereunder  for  its  collection  casts  a  cloud  upon  their 
titles,  which  they  have  no  adequate  legal  remedy  to  remove; 
that  such  sale  would  cause  them  an  irreparable  injury;  that  some 
of  the  complainants  having  only  an  equitable  title  are  absolutely 
without  any  remedy  at  law;  and  that,  to  refuse  the  writ  would 
lead  to  circuity  of  action  and  a  multiplicity  of  suits.  These  are 
recognized  heads  of  equity  jurisdiction,  and  we  are  to  inquire 
whether  the  complainants'  case  falls  under  any  one  of  them. 

Is  this  assessment  a  cloud  upon  their  titles?  It  is  not  every 
irregular  or  even  void  assessment  that  clouds  a  title.  A  lien  or 
incumbrance,  to  throw  a  shadow  upon  title  to  real  property  so 
as  to  give  the  owner  a  right  to  relief  in  equity,  must  be  one 
that  is  regular  and  valid  on  its  face,  but  is  in  fact  irregular  and 
void  from  circumstances  which  have  to  be  proved  by  extrinsic 
evidence.  The  test  is  well  defined  in  Heywood  v.  The  City  of 
Buffalo,  14  N.  Y.,  539,  to  be  where  there  is  an  apparent  validity 
in  the  inciunbrance  and  a  total  invalidity  in  fact  which  can.  only 
be  proved  by  evidence  aliunde.  If  the  authority  under  which 
the  assessment  was  made  is  unconstitutional,  or  if  the  power  to 
tax  is  conceded,  and  the  officers  entrusted  with  the  duty  of  fixing 
the  tax  rate  have  exceeded  their  authority,  or  if  frohi  any  other 
cause,   appearing  on  the  face  of  the  proceedings,   the   tax   is 
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irregular  and  void,  it  will  not  affect  the  title,  the  defect  being 
visible  and  undoubted.  But  a  tax  may  be,  from  all  that  appears 
to  the  contrary,  entirely  regular  and  valid,  the  authority  to  levy 
it  may  be  undisputed  and  every  preliminary  step  necessary  to  be 
taken  by  way  of  notice  to  the  owners  of  property  and  its  valua- 
tion, the  amount  of  revenue  to  be  raised  and  the  final  apportion- 
ment may  have  been,  on  the  face  of  the  record,  in  strict  compli- 
ance with  the  requirements  of  the  law,  and  yet,  by  reason  of 
fraud,  corruption  or  neglect  on  the  part  of  the  officers  making 
the  assessment,  the  tax  is  void.  The  record  may  be  false. 
Notice  to  owners  and  valuation  of  property  may  not,  in  fact, 
have  been  made,  or  the  assessing  officers  may  have  conspired  to 
make  an  unjust  and  partial  assessment.  An  assessment  or  tax 
made  and  levied  in  the  manner  supposed,  being  apparently  regu- 
lar and  legal,  and  in  reality  arbitrary  and  corrupt,  but  requiring 
extrinsic  evidence  to  establish  the  fact,  casts  a  cloud  upon  title. 
The  contention  here  is,  that  the  statute  of  1866,  which  grants 
power  to  the  city  to  regulate  or  change,  within  its  limits,  the 
course  of  natural  rivulets,  to  construct  sewers  and  assess  the  costs 
upon  the  parties  specially  benefited  by  the  improvement,  is  un- 
constitutional, in  so  far  as  it  undertakes  to  give  the  right  of 
taking  private  property  without  providing  any  mode  of  ascer- 
taining the  amount  of  compensation  to  be  paid  to  the  owner; 
and  that,  waiving  this  objection  and  admitting  the  statute  to  be 
valid,  certain  conditions  precedent,  prescribed  by  the  city  ordi- 
nance, and  which  must  be  observed  in  order  to  make  a  legal 
assessment,  have  not  been  complied  with.  It  is  the  duty  of  the 
street  commissioner,  under  the  ordinance,  when  he  reports  to  the 
city  council  the  cost  of  constructing  a  sewer,  to  present  at  the 
same  time  an  estimate  of  the  value  of  the  lands  upon  which  said 
expense  ought  to  be  assessed,  the  value  of  such  lands  to  be  esti- 
mated independently  of  any  buildings  or  improvements  thereon. 
It  is  charged  that  the  commissioner  failed  to  perform  his  duty 
in  this  respect,  and  that  the  records  and  proceedings  of  the  city 
council  do  not  show,  nor  does  it  appear  from  any  other  source, 
that  the  required  estimate  of  value  was  made  or  presented.  The 
only  answer  to  this  is  the  presvunption  that  official  duties  have 
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been  regularly  fulfilled.  Without  entering  into  any  inquiry  as 
to  the  effect  of  this  alleged  omission  of  duty  by  the  commissioner, 
it  is  sufficient  to  know  that  the  omission  appears  on  the  face  of 
the  proceedings.  Conceding,  then,  all  that  is  claimed  by  the 
counsel  for  the  complainants,  the  assessment  is  void  by  reason 
of  its  inherent  defects.  An  unconstitutional  law  confers  no  au- 
thority, and  if  a  city  ordinance  imposes  certain  conditions  which 
must  be  complied  with  in  order  to  make  a  legal  tax,  the  failure 
to  comply  with  any  one  of  the  conditions  renders  the  tax  void; 
so  that,  on  the  one  hand,  the  city  council  having  acted  without 
authority,  and  on  the  other,  in  violation  of  its  own  self-imposed 
restrictions,  the  assessment  is  not  binding,  creates  no  lawful  lien 
and  does  not  cloud  the  titles  of  the  complainants.  But  all  these 
matters  are  wholly  within  the  jurisdiction  of  a  court  of  law,  to 
be  determined  by  an  examination  of  the  statute,  an  inspection 
of  the  journals  and  records  of  the  city  government  connected 
with  this  particular  assessment,  and  do  not  call  for  any  outside 
evidence  for  the  purpose  of  ascertaining  the  validity  of  the  tax. 
Authority  in  support  of  this  view  of  what  makes  a  clouded  title 
may  be  found  in  the  opinion  of  Chancellor  Walworth,  in  Wiggin 
V.  The  Mayor,  etc.,  of  New  York,  9  Paige,  23;  a  case  involving 
the  validity  of  an  assessment  for  the  opening  of  a  street.  "If 
the  whole  proceedings,"  says  the  chancellor,  "in  relation  to  the 
opening  were  absolutely  void  in  law,  and  that  fact  appears  upon 
the  face  of  the  ordinance  itself,  a  sale  for  the  assessment  upon 
the  claimants'  lots  would  not  even  create  a  cloud  upon  his  title. 
For  as  every  person  must  be  presumed  to  know  the  law,  a  pro- 
ceeding which  is  upon  its  face  not  only  illegal,  but  absolutely 
void,  does  not  constitute  a  cloud  upon  the  title  to  real  estate 
against  which  a  court  of  equity  will  relieve."  In  Van  Doren 
V.  The  Mayor,  etc.,  of  New  York,  9  Paige,  389,  the  same  emi- 
nent judge,  reaffirming  the  principle  of  the  previous  case,  adds: 
"A  valid  legal  objection  appearing  upon  the  face  of  the  proceed- 
ings, through  which  the  adverse  party  can  alone  claim  any  right 
to  the  complainants'  land  is  not  in  law  such  a  cloud  upon  the 
complainants'  title  as  can  authorize  a  court  of  equity  to  set 
aside  or  stay  such  proceedings.     But  where  the  claim  of  the 


COURT  OF  ERRORS  AND  APPEALS.  137 

Murphy  et  al  z).  City  of  Wilmington. 

adverse  party  to  the  land  is  valid  upon  the  face  of  the  instru- 
ment, or  the  proceedings  sought  to  be  set  aside,  as  where  the 
defendant  has  procured  and  put  upon  record  a  deed  obtained 
from  the  complainant  by  fraud,  or  upon  a  usurious  consideration, 
which  requires  the  establishment  of  extrinsic  facts  to  show  the 
supposed  conveyance  to  be  inoperative  and  void,  a  court  of 
equity  may  interfere  and  set  it  aside  as  a  cloud  upon  the  real 
title  to  the  land."  The  chancellor  cites  Simpson  v.  Lord  How- 
den,  3  My.  and  Craig,  97,  in  which  it  was  decided  that  there  is 
no  jurisdiction  in  equity  to  order  a  legal  instrument  to  be  de- 
livered up,  on  the  ground  of  an  illegality  which  appears  upon 
the  face  of  the  instrument  itself.  In  Pixly  v.  Huggins,  15  Cal., 
127,  it  was  held,  that  if  the  sale  which  it  was  sought  to  restrain 
is  such  that,  in  an  action  of  ejectment  brought  by  the  purchaser 
under  the  sale,  the  real  owner  would  be  obliged  to  offer  evidence 
to  (leieat  a  recovery,  then  such  a  cloud  would  be  raised  as  to 
warrant  the  interference  of  equity  to  prevent  the  sale.  High  on 
Injunction,  §  272,  recognizes  the  same  rule  as  settled  by  the 
general  current  of  authorities  which  draw  a  distinction  between 
cases  where  the  invalidity  or  illegality  charged  as  the  cloud  is 
shown  by  evidence  dehors  the  record,  and  where  it  appears  upon 
the  face  of  the  proceedings.  And  while  in  the  former  case  the 
relief  is  freely  granted,  in  the  latter,  courts  of  equity  will  not 
interfere.  To  the  same  effect  is  Heywood  ;;,  The  City  of  Buffalo, 
already  cited,  approved  by  Ewing  v.  St.  Louis,  5  Wall.,  413, 
and  by  Dows  v.  Chicago,  11  Wall.,  108.  In  Ewing  y.  St.  Louis, 
the  courts  say  that  with  the  proceedings  and  determinations  of 
inferior  boards  or  tribunals  of  special  jurisdiction  courts  of  equity 
will  not  interfere,  unless  it  should  become  necessary  to  prevent 
a  multiplicity  of  suits  or  irreparable  injury,  or  unless  the  pro- 
ceeding sought  to  be  annulled  or  corrected  is  valid  upon  its  face, 
and  the  alleged  invalidity  consists  in  matters  to  be  established 
by  extrinsic  evidence.  The  most  recent  case  on  this  point  that 
has  come  under  our  notice  is  Wells  v.  The  City  of  Buffalo,  2 
Albany  Law  Journal,  234,  which  was  an  application  set  aside 
an  assessment  as  a  cloud  upon  the  title  to  the  plaintiff's  land  on 
the  ground  that  the  statute  authorizing  the  assessment  was  un- 
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constitutional,  and  the  court  held  that  no  cloud  could  be  created 
by  an  assessment  which  was  void  upon  its  face,  and  dismissed 
the  complaint. 

The  owner  of  personal  or  real  property,  seized  or  sold  under 
execution  for  the  collection  of  an  illegal  municipal  tax,  has  an 
adequate  remedy  at  law,  either  by  paying  under  protest  the 
amount  demanded,  and  bringing  an  action  against  the  city  to 
recover  it  back,  or  by  an  action  of  trespass  for  the  recovery  of 
damages.  In  the  case  of  a  sale  of  real  property  under  a  void 
assessment,  as  in  the  case  of  a  sale  by  the  sheriff  on  a  void  judg- 
ment, the  purchaser  buys  at  his  peril,  and  the  owner  may  fold 
his  arms  in  defiance,  or,  if  dispossessed,  maintain  his  rights  by 
an  action  of  ejectment.  Under  such  circumstances  the  owner 
can  sustain  no  irreparable  injury,  and  would  suffer  a  loss  only 
by  his  own  passive  submission  to  a  wrong.  A  party  claiming 
title  under  a  corporation  tax  sale  must  show  that  every  prerequi- 
site to  the  power  of  sale  has  been  complied  with,  and  compliance 
with  law  must  appear  on  the  face  of  the  proceedings.  2  Dill,  on 
Mun.  Cor.  658;  The  Collector  v.  Day,  11"  Wall.,  113. 

A  writ  of  certiorari  will  afford  the  owner  of  property,  subject 
to  an  illegal  assessment,  another  mode  of  redress  or  relief.  This 
remedy  is  expressly  referred  to  as  an  appropriate  one  by  Mr. 
Justice  Field  in  delivering  the  opinion  of  the  court  in  Ewing  v. 
St.  Louis,  and  is  approved  by  Judge  Dillon  in  his  excellent  work 
on  Municipal  Corporations.  That  learned  author  remarks:  "The 
unquestionable  weight  of  authority  in  this  country  is,  if  an  appeal 
be  not  given,  or  some  specific  mode  of  review  provided,  that  the 
superior  common  law  courts  will,  on  certiorari,  examine  the  pro- 
ceedings of  municipal  corporations,  even  although  there  be  no 
statute  giving  this  remedy;  and  if  it  be  found  that  they  have 
exceeded  their  chartered  powers,  or  have  not  pursued  those 
powers,  or  have  not  conformed  to  the  requirements  of  the  charter 
or  law  under  which  they  have  undertaken  to  act,  such  proceed- 
ings will  be  reversed  or  annulled.  An  aggrieved  party  is,  in  such 
case,  entitled  to  a  certiorari  ex  debito  justitia."  2  Dill,  on  Mun. 
Cor.,  740. 

Equity  will  interpose,  in  a  proper  case,  to  prevent  a  multipli- 
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city  of  suits,  excessive  litigation,  or  circuity  of  action.  A  court 
of  equity,  on  a  bill  being  filed  for  a  discovery,  will  sometimes 
proceed  to  take  jurisdiction  of  all  the  matters  in  controversy  be- 
tween the  parties,  instead  of  sending  them  to  a  court  of  law,  and 
thus  avoid  circuity  of  action.  And  so,  to  prevent  a  multiplicity 
of  suits,  as  of  one  against  many,  or  of  many  against  one,  in  rela- 
tion to  the  same  cause  of  action,  the  aid  of  equity  may  be  invoked. 
But  multiplicity  does  not  mean  multitude,  and  equity  will  not 
interfere  where  the  object  is  to  obtain  a  consolidation  of  actions, 
or  to  save  the  expense  of  separate  actions.  Sheldon  et  al.  v.  The 
Centre  School  District,  25  Conn.,  224;  Dodd  v.  The  City  of 
Hartford,  24  Conn.,  232;  Lord  Tenham  v.  Herbert,  2  Atkyns, 
483;  Eldridge  v.  Hill,  2  Johns.  Chan.,  283.  Or  where  the 
claim  of  right  rests  on  a  mere  question  of  law,  as  for  ascertaining 
the  legality  of  the  proceedings  of  a  municipal  corporation.  West 
V.  The  Mayor  of  Albany,  10  Paige,  539.  Chancellor  Kent,  in 
Eldridge  v.  Hill,  supra,  says:  "Enjoining  litigation  at  law  seems 
to  have  been  allowed  in  only  one  of  these  two  cases,  either  where 
the  plaintiff  has  already  established  his  right  at  law,  or  where  the 
persons  who  controvert  it  are  so  numerous  as  to  render  an  issue 
under  the  direction  of  this  court  indispensable  to  embrace  all  the 
parties  concerned,  and  to  save  multiplicity  of  suits."  A  distinc- 
tion is  also  to  be  observed  between  bills  for  the  prevention  of 
multiplicity  of  suits  or  bills  of  peace,  whose  object  is  the  suppres- 
sion of  useless  and  vexatious  litigation,  and  cases  where  the  real 
object  of  the  relief  sought  is  the  consolidation  of  a  number  of  suits 
of  like  nattire,  since  in  the  former  class  of  cases  courts  of  equity 
may  properly  enjoin,  but  in  the  latter  they  will  refuse  to  inter- 
fere. Thus,  where  an  injunction  was  asked  to  stay  proceedings 
in  ninety-two  actions  of  ejectment,  until  one  or  more  might  be 
tried,  the  parties,  pleadings,  title  and  testimony  being  the  same  in 
all  the  cases,  the  relief  was  refused,  the  real  object  sought  being 
a  consolidation  of  the  actions  which  a  court  of  law  might  properly 
grant.  High  on  Inj.,  329;  Peters  v.  Prevost,  1  Pain  C.  C,  64. 
In  Penna.  Coal  Co.  v.  Del.  and  H.  Canal  Co.,  31  N.  Y.,  it  was 
said,  that  where  a  right  can  only  be  adequately  protected  or  en- 
forced by  ruinous  or  expensive  law-suits,  courts  of  equity  have 
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interposed  their  jurisdiction,  and  have  given  the  party  redress 
by  injunction,  specific  performance  or  other  adequate  reUef,  in 
order  thereby  to  prevent  Htigation  and  the  mischief  which  results 
from  it.  Bills  of  peace,  says  another  authority,  have  been  sus- 
tained by  the  court  to  settle  the  rights  of  parties  in  a  single  suit, 
in  cases  where  the  questions  to  be  determined  were  Questions  of 
fact,  or  mixed  questions  of  law  and  fact.  But  no  such  bill  can 
be  sustained  to  restrain  a  defendant  from  suing  at  law  where  the 
rights  of  the  parties  depend  upon  a  question  of  law  merely,  and 
where  the  defendant  in  a  suit  at  law  must  eventually  succeed  in 
his  defense,  without  the  aid  of  a  Court  of  Chancery,  if  the  law  is 
in  his  favor.  West  et  al.  v.  The  Mayor  of  Albany,  supra.  The 
real  object  sought  to  be  reached  by  the  complainants  being  a  con- 
solidation of  their  actions,  or  remedies,  against  the  defendant  cor- 
poration, they  have  not  presented  such  a  case  on  the  facts  and  the 
law  as  would  warrant  a  court  of  equity  in  taking  cognizance  of 
their  controversy  to  the  exclusion  of  a  common  law  court  which 
has  all  the  necessary  jurisdiction  and  power  to  grant  them  full 
and  adequate  redress.  It  would  be  an  evasion  of  principle  to 
allow  a  dozen  or  twenty  property  owners  1?o  tie  up  the  hands  of 
a  tax  collector,  while  the  individual  owner  was  compelled  to  seek 
his  remedy  in  a  court  of  law.  A  combination  of  taxables  could 
at  any  time  arrest  the  operations  of  a  municipal  government  by 
enjoining  the  collection  of  taxes  and  thus  subordinate  public  to 
private  interests. 

The  charge  that  some  of  the  complainants,  being  only  equitable 
owners  of  a  portion  of  the  real  estate  subject  to  the  lien  of  the 
assessment,  are  absolutely  remediless  at  law,  would  furnish  a 
strong  reason  for  interference  if  they  were  not  represented  by  a 
trustee  duly  appointed,  who  has  accepted  the  trust,  is  acting  in 
that  capacity,  and  has  signed  the  bill  of  complaint.  Holding 
the  legal  title  to  the  land,  he  is  in  all  respects  competent  to  pro- 
tect the  rights  and  interests  of  his  cestuis  que  trust  in  a  court  of 
law. 

The  application  for  an  injunction  being  unsupported  by  the 
facts  and  the  settled  principles  and  practice  of  equity,  as  we  under- 
stand them,  we  think  the  bill  was  properly  dismissed  by  the 
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Chancellor.  In  coming  to  this  conclusion  we  have  purposely 
abstained  from  expressing  any  opinion  on  the  sufficiency  of  the 
main  objections  to  the  assessment.  The  appropriate  tribunal  for 
their  settlement  is  the  Superior  Court,  by  which  they  can  be 
heard  and  determined  without  interrupting  for  a  single  hour  the 
collection  of  the  public  taxes,  and  without  impairing  the  rights 
or  injuring  the  property  of  the  complainants. 
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George  Stoeckel  v.  Robert  R.   Russell  and  Charles  A. 

Isaacs. 

If,  at  a  sale  of  goods  on  judgment  and  execution,  the  plaintiff  purchases  them, 
and  the  judgment  is  afterwards  reversed  on  certiorari,  the  defendant  will, 
thereupon,  be  entitled  to  the  restitution  of  the  goods  in  specie. 

This  was  an  action  of  replevin  for  a  stallion,  with  the  usual 
pleas,  and  a  plea  of  property  in  Russell,  one  of  the  defendants. 
From  the  facts  proved  it  appeared  that  the  plaintiff  had  recov- 
ered a  judgment  before  a  justice  of  the  peace  against  Russell,  on 
which  an  execution  had  been  issued,  and  levied  on  the  horse  then 
the  property  of  Russell,  and  on  which  it  was  sold  at  constable's 
sale  and  bought  by  the  plaintiff  in  the  writ,  and  in  this  action, 
and  to  whom  it  was  thereupon  delivered  by  the  constable  in  the 
presence  of  Russell,  and  without  objection  from  him.  The  judg- 
ment and  proceedings  thereon  before  the  justice  of  the  peace 
were  subsequently  reversed  on  a  writ  of  certiorari  in  the  Superior 
Court,  and  it  was  afterwards  taken  from  the  possession  of  the 
plaintiff  without  his  knowledge  and  consent,  and  was  found  in 
the  possession  of  the  defendants.  After  the  statements  and  proof 
of  the  facts  the  counsel  for  the  plaintiff  rested  their  jcase. 

Robinson  {Lay ton  with  him)  for  defendants.     On  the  reversal 
in  this  court  of  the  judgment  and  execution  of  the  justice  of  the 
peace  under  which  the  horse  in  question  was  sold  to  the  plaintiff, 
(142) 
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he  was,  in  law,  bound  to  make  restitution  of  it  to  Russell,  the 
defendant  in  the  judgment  and  execution.  Freeman  on  Execu- 
tion, §  347;  Herman  on  Execution,  §§  328,  398;  Freeman  on 
Judgments,  §§  482,  483;  2  Tidd.,  936,  1137.  Where  the 
plaintiff  in  the  judgment  and  execution  becomes  the  purchaser 
of  the  goods  at  the  sale  under  them,  and  they  remain  in  specie 
in  his  hands  at  the  time  of  the  reversal,  as  in  this  case,  the  goods 
themselves  must  be  restored  on  the  reversal  to  the  defendant; 
but  if  they  do  not  so  remain  in  his  hands  at  the  time  of  the  re- 
versal, or  were  purchased  at  the  sale  by  another  person,  or  a 
stranger  to  the  judgment  and  execution,  it  is  otherwise,  for  in 
either  of  such  cases  restitution  is  to  be  made  in  damages  to  the 
value  of  the  goods  sold  under  them,  to  avoid  injustice  to  an  in- 
nocent and  bona  fide  purchaser,  and  the  prejudicial  effect  which 
it  would  have  on  the  sale  of  goods  under  execution  process  gen- 
erally. Manning's  Case,  8  Rep.,  94;  Parsons  v.  Loyd,  3Wil., 
341;  Woodcock  v.  Bennett,  1  Cow.,  734;  Jackson  v.  Colwell, 
1  Cow.,  644;  2  Hill,  633;  Loreshence  v.  Hambleton,  2  Harr., 
474;  Clarke  v.  Pinney,  6  Cow.,  297;  The  Bank  of  the  United 
States  V.  The  Bank  of  Washington,  6  Pet.,  15;  Galpin  v.  Page, 
18  Wallace,  350;  Rev.  Code,  571,  §  12;  Freeman  on  Judg- 
ments, §  117.  A  judgment  may  also  be  vitiated  by  fraud,  as 
well  as  by  error.  Pennington  v.  Chandler,  5  Harr.,  394;  Gi- 
teau  V.  Wisely,  47  111.,  433. 

The  owner  of  goods  which  have  been  wrongfully  taken  from 
him  may  lawfully  repossess  himself  of  them  wherever  they  can 
be  found,  and  although  he  might  be  liable  for  a  riot  in  so  doing, 
it  would  not  subject  him  to  a  restoration  of  the  goods.  1  Water, 
on  Tresp.,  §  439;  Hyatt  v.  Wood,  4  Johns.,  157. 

Moore  (Cullen  with  him)  for  the  plaintiff.  A  purchaser  at 
a  judicial  sale,  under  a  voidable  judgment  or  process  with  notice, 
must  make  restitution,  because  he  is  not  an  innocent  purchaser 
without  notice  of  the  defect  which  makes  it  voidable.  Herm. 
on  Exec,  §§  328,  339.  If  the  principle  ruled  in  the  case  cited 
on  the  other  side  from  47  111.,  433,  is  sound,  that  the  purchaser 
in  such  a  case  is  presvuned  to  have  had  notice  of  the  defect  at  the 
time  of  the  sale,  would  not  the  presumption  also  arise,  and  as 
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well  apply  to  the  one  party  as  the  other  in  the  judgment  or 
process,  and  would  it  not,  in  the  case  now  before  the  court,  as 
effectually  include  Russell,  the  defendant,  as  Stoeckel,  the 
plaintiff,  in  the  judgment  and  execution  of  the  justice  of  the 
pease,  from  denying  notice  or  knowledge  of  any  error  or  defect, 
since  it  is  in  proof  that  Russell  was  present  at  the  sale,  made  no 
objection  whatever  to  it,  and  tacitly  consented  to  the  delivery  of 
the  goods  sold  to  the  purchaser,  Stoeckel,  the  plaintiff  in  the  writ, 
by  the  constable?  An  estoppel  to  bind  either  must  be  mutual 
and  binding  on  both  parties.  Wright  v.  Douglass,  10  Barb.  99; 
Rol.  on  Jud.  Sales,  §  1139;  Herm.  on  Exec,  §  398.  It  is  the 
policy  of  the  law  to  sustain  judicial  sales.  Both  law  and  equity 
zealously  guard  the  interests  of  purchasers  at  such  sales,  and 
there  is  the  same  reason  for  protecting  parties  who  are  purchasers 
as  strangers.  Benningfield  v.  Reed,  5  Monroe,  445;  8  B.  Mon- 
roe, 105;  Hawkins  v.  Lambert,  18  B.  Monroe,  320;  Mcjilton 
V.  Love,  13  111.,  494;  Freem.  on  Exec,  §§  308,  345,  346,  347. 
And  by  the  same  authorities  it  is  ruled  that,  the  reversal  of  the 
judgment  does  not,  of  itself,  divert  the  title  of  a  plaintiff  pur- 
chaser at  the  sale,  acquired  under  it,  nor  until  the  sale  is  vacated 
on  application  to  the  court;  and  the  defendant,  if  the  plaintiff 
in  the  judgment  be  the  purchaser,  may,  at  his  election,  after  the 
reversal  of  it,  either  have  the  sale  set  aside  and  be  restored  to 
the  possession,  or  have  his  action  for'  damages.  Reynolds  v. 
Hosmer,  45  Cal.,  629;  Johnson  v.  Lamping,  34  Cal.,  293.  But, 
he  must  make  his  election  by  an  application  to  the  court  below 
for  the  restitution  of  the  property,  or  to  set  aside  the  sale,  after 
having  had  the  judgment  of  reversal  in  the  court  above  certified 
to  the  court  below,  before  he  can  proceed  in  any  other  method, 
as  by  a  writ  of  replevin  to  recover  the  property  in  specie,  or  by 
an  action  of  assvimpsit  to  recover  the  value  of  it  in  damages. 

Robinson:  There  is  not  the  same  reason  for  protecting  the 
purchaser  at  the  sale  in  his  purchase  of  the  goods  when  he  is  the 
plaintiff  in  the  judgment,  as  when  he  is  a  stranger  to  it,  and  the 
distinction  is  not  only  well  settled  but  is  well  founded  in  law, 
and  the  reason  why  restitution  of  the  goods  in  specie  is  to  be 
made  to  the  defendant  upon  the  reversal  of  the  judgment  when 
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the  plaintiff  in  it  is  the  purchaser  of  them  at  the  sale,  is  because 
he  acquires  them  without  paying  any  consideration,  in  fact,  for 
them  at  the  sale,  as  he  is  entitled  to  the  proceeds  of  it  from  the 
sheriff  or  officer  making  it  under  the  execution,  whilst  any  other 
person  purchasing  them  must  pay  the  price  bid  for  them,  and  as 
an  innocent  purchaser  for  value  actually  paid  for  them,  and 
without  any  notice  of,  or  responsibility  for,  the  error  or  defect 
in  the  judgment  on  which  it  is  afterwards  reversed  and  rendered 
a  nullity  in  law,  he  is  entitled  to  retain  them  as  his  lawful 
property,  and  the  defendant  is  put  to  his  action  against  the 
plaintiff  to  recover  the  value  of  them  in  damage. 

The  Court,  Houston,  J.,  charged  the  jury  that  as  there  was  no 
question  of  fact  involved  in  the  case,  and  the  only  question  to 
be  considered  and  determined,  and  on  which  the  case  solely 
depended,  was  a  question  of  law  purely,  it  would  be  sufficient 
for  the  court  to  instruct  them  that  whatever  right  or  title  the 
plaintiff  in  this  action,  George  Stoeckel,  acquired  to  the  horse 
in  question  under  the  judgment  recovered  by  him  against  Robert 
Russell,  one  of  the  defendants,  before  a  justice  of  the  county, 
and  the  execution  and  sale  thereon  of  it  to  him,  the  record  of 
which  was  in  evidence  before  them,  was  afterwards  divested  in 
law  by  the  reversal  of  that  judgment  in  this  court  on  certiorari 
process,  and  as  Stoeckel,  who  was  the  plaintiff  in  the  judgment, 
became  the  purchaser  of  the  horse  at  the  sale  on  the  execution, 
Russell,  the  defendant  in  the  judgment,  was  entitled  in  law  to 
the  restitution  of  the  horse  to  him  by  Stoeckel,  on  the  reversal 
of  it  in  this  court,  and  the  legal  right  to  the  ownership  and  pos- 
session of  the  horse  having  been  from  that  time  revested  in 
Russell,  one  of  the  defendants  in  this  action  of  replevin  brought 
by  Stoeckel  against  them  to  recover  the  possession  of  it,  we 
must  say  to  you  that  such  being  the  facts  in  the  case,  he  cannot 
maintain  the  action,  and  that  your  verdict  must  consequently 
be  for  the  defendants.  As,  however,  the  property  was  not  re- 
plevied on  the  writ,  but  retained  in  possession  of  the  defendants 
on  giving  bond  with  security  as  required  by  law,  the  damages 
should  be  nominal  only. 

Verdict  accordingly. 
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The  State  ex  rel.  Ziba  Ferris  v.  Edmund  C.  Knight  et  al. 

The  Superior  Court  in  and  for  Sussex  county  has  jurisdiction  and  power  to 
grant  a  nile  for  and  award  a  writ  of  peremptory  mandamus  in  the  first  in- 
stance, to  compel  the  presiding  officer  and  the  judges  of  an  assessor  and  in- 
spector's election  in  one  of  the  wards  of  the  city  of  Wilmington,  to  make, 
sign  and  deliver  a  certificate  of  his  election  to  the  person  duly  elected  in- 
spector at  it  as  required  by  law,  if  it  is  fully  satisfied  on  the  hearing  that  he 
was  duly  elected  inspector  by  a  majority  of  the  votes  polled  and  counted  at 
the  close  of  the  election  by  the  judges  of  it.  After  the  judges  of  the  election 
had  read  and  counted  all  the  votes  received,  and  ascertained  and  announced 
the  result  of  it  publicly  at  the  close  of  the  election,  and  had  dispersed  and 
left  the  place  of  holding  it,  neither  they  nor  the  board  of  revision  had  any 
authority  to  change  the  result  so  ascertained  and  announced,  and  a  cer- 
tificate of  election  made  contrary  to  it  will  be  null  and  void. 

On  motion  for  a  rule  on  Edmund  C.  Knight  and  George  W. 
Kennedy,  Sr.,  the  defendants,  to  show  cause  wherefore  a  writ  of 
mandamus  should  not  issue  out  of  this  court  commanding  them, 
the  first  named,  as  the  presiding  officer,  and  the  second  as  a 
judge  of  the  late  election  of  assessor  and  inspector  for  the  ninth 
ward  of  the  fourteenth  district  of  the  city  of  Wilmington,  held 
therein  on  Tuesday,  the  fifth  day  of  the  present  month  of  Oc- 
tober, to  make,  sign  and  deliver  to  him,  Ziba  Ferris,  a  certificate 
of  his  election  as  inspector  for  said  ward  to  which  office  he  was 
duly  elected  by  a  majority  of  the  votes  polled  therefore  at  the 
said  election.  The  motion  for  the  rule  was  founded  on  the  peti- 
tion and  affidavit  of  the  relator  supported  by  the  affidavits  of 
other  persons  filed  with  it,  all  substantially  setting  forth  the 
following  statement  of  facts:  That  at  the  close  of  the  said  elec- 
tion the  votes  were  read  and  counted  by  the  proper  officers  of  it 
as  directed  by  the  statute  in  such  case  made  and  provided,  when  it 
was  ascertained  that  the  whole  niimber  of  votes  cast  for  inspector 
was  four  hundred  and  seven,  of  which  two  hundred  and  four  were 
cast  for  Ziba  Ferris,  the  relator,  and  two  hundred  and  three 
were  cast  for  Jesse  U.  Johnson,  the  only  other  candidate  for 
inspector,  thus  giving  the  former  a  majority  of  one  vote,  and 
thereby  electing  him  to  the  office,  so  far  as  it  depended  on  the 
votes  cast,  and  that  result  was  thereupon  publicly  annoimced  in 
the  room  in  which  the  election  was  held  by  officers  of  it  to  the 
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persons  then  in  it,  and  to  persons  outside  at  the  back  window  on 
inquiry  made  by  them  as  to  the  result  of  the  election,  and  also 
by  one  of  the  clerks  of  it  at  the  front-door  of  the  building  with 
the  sanction  of  the  presiding  officer  of  the  election,  Edmund  C. 
Knight.  During  the  afternoon  the  number  of  certificates  re- 
quired by  law  to  be  made  and  signed  at  the  election  of  the  per- 
son chosen  inspector  by  the  officers  of  the  election,  had  been 
prepared  in  due  legal  form  with  blanks  in  them  for  the  name  of 
the  person  who  should  be  elected,  to  be  filled  at  the  proper  time, 
and  were  signed  immediately  after  the  close  of  the  election  by 
the  said  Edmund  C.  Knight,  the  presiding  officer,  and  by  the 
two  judges  of  it,  but  without  the  filling  of  the  blanks  left  in 
them  with  the  name  of  Ziba  Ferris,  the  relator,  or  of  any  other 
person  at  that  time;  that  they  were  then  taken  in  hand  by  the 
said  presiding  officer  of  the  election  and  carried  away  by  him 
from  the  place  of  it,  and  afterwards  the  blanks  in  the  certificates 
were  filled,  not  with  the  name  of  the  relator,  Ziba  Ferris,  but 
with  the  name  of  Jesse  U.  Johnson,  the  opposing  candidate  for 
the  office  of  inspector,  and  one  of  which  so  filled  as  aforesaid  he 
afterwards  delivered  to  the  said  Jesse  U.  Johnson,  and  the 
others  of  them  as  required  by  law.  The  evidence  in  the'  case 
afterwards  produced  on  the  return  and  hearing  of  the  rule  will 
sufficiently  appear  in  the  opinion  of  the  court. 

Houston,  J.,  did  not  sit  in  the  case. 

After  Francis  C.  Gallagher,  who  was  one  of  the  clerks,  and 
Linsley  L.  Pearce,  one  of  the  judges  of  the  election  in  question 
had  been  sworn,  and  testified  as  witnesses  in  the  case,  Edmund 
C.  Knight,  the  presiding  officer  of  it,  was  next  called  as  a  witness 
by  the  counsel  for  the  State,  when  Mr.  Robinson,  counsel  for 
the  defendants,  requested  the  court  to  admonish  the  witness  that 
he  was  not  bound  to  answer  any  question  in  the  case  that  would 
subject  him  to  a  criminal  prosecution,  which  the  court  did,  and 
he  declined  to  answer  any  questions  in  it. 

Bradford  for  the  State.  We  have  come  to  the  Superior  Court 
of  the  State  in  and  for  Sussex  county  for  this  redress  of  a  gross 
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violation  of  law  and  the  flagrant  wrong  committed  in  New 
Castle  county  upon  a  citizen  of  it,  and  by  officers  or  ministers 
of  the  law,  sworn  to  execute  it  faithfully,  because  of  the  urgency 
which  characterizes  the  application,  and  because  that  court  which 
alone  has  jurisdiction  of  this  writ  in  this  State  happens  now  to 
be  in  session  in  this  county,  and  this  specific  remedy  is  the  only 
one  adequate  to  redress  the  wrong  committed  and  to  prevent  the 
consummation  of  the  fraud  contemplated  by  the  projectors  of  it, 
and  unless  it  is  obtained  here  and  now,  it  can  be  of  no  avail 
whatever  a  few  weeks  hence,  or  by  the  time  it  sits  again  in  either 
of  the  other  counties,  as  the  main  function  of  the  office  will  have 
expired  before  that  time;  and  we  must  therefore  ask  of  the 
court  that  a  peremptory  writ  of  mandamus  may  at  once  be  issued 
in  the  case,  as  may  be  done  in  any  and  every  case  where  the  law 
fixing  the  duty  in  question  is  perfectly  plain  and  free  from  doubt, 
and  due  notice  has  been  given  to  all  the  parties  in  interest,  or 
where  a  pl^n  and  imperative  duty  is  incumbent  by  law  on  public 
officers  ,and  the  facts  are  not  disputed,  the  court  will  not  require 
the  parties  to  go  through  with  the  form  of  an  alternative  man- 
damus, and  they  have  been  notified  and  have  been  heard  by 
counsel,  and  the  court  is  fully  satisfied  as  to  the  legal  duty;  on 
the  contrary  it  has  been  held  proper  in  all  such  cases  to  grant 
the  peremptory  writ  without  first  issuing  an  alternative  manda- 
mus. Tap.  on  Mand.,  407;  2  Dill,  on  Mun.  Corp.,  §  707;  High 
on  Ex.  Leg.  Rem.,  §§  504,  552;  Commissioners  v.  Aspinwall,  24 
How.,  376;  ex  parte  Goodell,  14  Johns.,  325;  ex  parte  Rogers, 
7  Cow.,  526;  People  v.  Pearson,  1  Scam.,  458.  A  rule  to  show 
cause  may  properly  take  the  place  of  the  alternative  writ  for  the 
purpose  of  laying  the  foundation  for  granting  a  peremptory  man- 
damus. People  V.  Throop,  12  Wend.,  183;  People  v.  Brennan, 
39  Barb.,  522.  And  where  the  case  has  been  fully  heard  upon 
the  rule  to  show  cause,  and  the  facts  of  the  case  are  sufficiently 
established,  or  the  cause  shown  against  the  issuing  of  the  writ  is 
insufficient,  there  can  be  no  impropriety  in  allowing  the  peremp- 
tory writ  in  the  first  instance,  especially  when  a  delay  might 
render  the  interposition  of  the  court  of  no  benefit  to  the  party 
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aggrieved.    Tap.  on  Mand.,  407;  People  v.  Assessors  of  Boston, 
44  Barb.,  148;  People  v.  Wendell,  71  N.  Y.,  171.. 

According  to  the  evidence  in  the  case  and  the  provisions  of 
the  statute  in  relation  to  the  matter,  there  never  were  any  valid 
certificates  made  and  signed  by  the  presiding  officer  and  the 
judges  of  the  election  of  any  one  to  the  office  of  inspector;  for 
having  been  made  and  signed  by  them  without  the  name  of  Ziba 
Ferris  being  then  or  afterwards  inserted  in  them  as  the  person 
who  received  the  highest  number  of  votes  for  inspector,  it  ren- 
dered them  wholly  nugatory  and  void,  as  well  as  false  and  fraud- 
ulent in  law.  And  it  was  therefore  the  duty  of  the  court  to  com- 
pel them  to  make,  sign  and  deliver  such  certificates  of  the  election 
of  Ziba  Ferris  as  inspector,  as  the  law  imperatively  commanded 
them  to  make  and  deliver,  by  the  writ  of  mandamus  applied  for 
in  this  case.  The  King  v.  The  Mayor  of  York,  4  T.  R.,  699; 
17  111.,  167;  27  111.,  242;  29  111.,  413;  2  Gray,  370;  20  Pick., 
484;  39  Ind.,  488;  7  Wolfer  &  Dew's  Elec.  Ca.,  573;  9  Ala., 
338.  These  are  but  a  few  of  the  many  cases  in  which  it  has  been 
held  that  the  writ  of  mandamus  will  lie  to  compel  election  offi- 
cers to  issue  a  correct  and  rightful  certificate  of  election  to  a 
person  proved  to  have  been  elected  to  an  office,  notwithstanding 
they  had  already  issued  a  wrongful  certificate  to  another  who  was 
not  elected  to  it.  An  information  in  the  nature  of  a  writ  of  quo 
warranto  is  not  applicable  in  such  a  case  as  this.  2  Dill,  on  Mun. 
Corp.,  §  65;  2  Barn.  &  Aid.,  646;  5  T.  R.,  85;  73  N.  Y.,  743; 
2  Ind.,  423.  The  Superior  Court  of  the  State  has  jurisdiction 
throughout  the  State,  and  when  sitting  in  and  for  this  county 
has  jurisdiction  to  issue  a  writ  of  mandamus  into  any  other 
county  for  the  specific  redress  of  any  wrong  or  injury  committed 
there  to  which  it  is  applicable,  or  any  other  common  law  writ 
or  process  which  can  only  be  applied  for  on  affidavit  filed  in  open 
court  and  in  term  time.  So  far  as  this  proceeding  is  to  be  re- 
garded as  a  civil  action  at  common  law  at  the  suit  of  the  relator 
against  the  defendant  for  the  redress  of  a  personal  injury,  it  cer- 
tainly partakes  much  less  of  the  nature  and  character  of  a  local 
than  a  transitory  action.  And  can  there  be  any  other  valid  legal 
ground  on  which  the  jurisdiction  of  the  court  sitting  in  this 
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county  over  it  can  be  denied  or  contested?  And  if  this  be  so,  is 
not  this  court  both  authorized  and  bound  to  interpose  in  this  case 
in  the  name  of  the  State,  and  with  this  high  and  extraordinary 
process  of  it  which  is  particularly  designed  for  just  such  cases,  to 
prevent  an  inevitable  failure  of  justice  as  well  as  a  gross  and 
wilful  violation  of  the  law  by  these  election  officers  without  it  ? 

Robinson,  for  the  defendants.  The  writ  of  mandamus  is  not 
a  writ  of  right  to  which  any  one  is  entitled  ex  dehito  justitia,  but 
the  right  to  it  is  always  dependent  on  the  sound  discretion  of  the 
court,  and  the  facts  of  the  case;  and,  such  is  the  law  with  re- 
gard to  it,  when  the  claim  presented  in  the  application  for  it,  is 
to  a  certificate  of  election  to  an  office,  like  the  one  in  question, 
and  there  is  no  other  adequate  remedy.  High  on  Ex.  Leg., 
Rem.,  §§  9,  19;  Tap.  on  Mand.,  16;  18  Wend^,  89.  And  the 
applicant  in  such  a  case  must  prove  to  the  satisfaction  of  the 
court  that  he  was  duly  elected  to  the  office,  or  it  will  not  be 
granted.  On  the  other  side,  the  contention  was,  that  the  cer- 
tificates were  made  and  signed  and  delivered  by  the  presiding 
officer  and  judges  of  election,  were  fraudulent  and  void,  and 
therefore  there  were  no  such  certificates  made  as  the  law  required, 
and  the  court  must  consider  them  a  mere  nullity.  But  the  same 
section  of  the  statute  which  requires  the  presiding  officer  and 
the  judges,  upon  ascertaining  the  result  of  the  election,  to  make, 
sign,  and  deliver  the  four  certificates  thereof,  as  directed  in  it,  and 
prescribes  the  form  of  the  certificate,  expressly  provides  that: 
"Such  certificate  shall  be  conclusive,  and  the  election  shall  not 
be  liable  to  be  contested."  Rev.  Code,  chap.  17,  §  8,  p.  113. 
Could  any  terms  be  more  explicit  and  peremptory  to  make  the 
certificate  final  in  the  premises  than  the  first  branch  of  the  sen- 
tence, which  declares  that  it  shall  be  conclusive?  And  yet  the 
legislature,  as  if  to  make  it  still  more  so,  and  positively  secure 
against  any  attempt  even  to  question  its  finality  in  any  way  what- 
ever, has  further  provided  that  such  election  "shall  not  be  liable 
to  be  contested."  And  the  clear  import  of  the  statute  is,  that  it 
is  to  be  final  and  conclusive,  and  shall  not  be  called  in  question 
in  any  court  of  law  or  elsewhere.    There  were  good  and  sufficient 
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reasons  for  this  provision  in  respect  to  the  election  of  this  officer, 
and  the  chief  one  doubtless  was,  that  the  period  which  would 
intervene  between  his  election  to  the  office  and  the  general  elec- 
tion to  follow  it  in  his  election  district  would  be  so  brief  that 
there  would  not  be  sufficient  time  and  opportunity  for  the  in- 
vestigation and  determination  of  any  legal  contest  which  might 
be  raised  with  regard  to  the  validity  of  his  election.  He  would, 
therefore,  respectfully  submit,  that  this  provision  of  the  statute 
itself  puts  it  out  of  the  power  of  this  tribunal,  or  any  other 
tribunal  in  the  State,  by  a  writ  of  mandamus,  or  any  other  writ 
or  form  of  proceeding,  to  allow  the  certificate  of  election  made, 
signed,  and  delivered  by  the  presiding  officer  and  the  judges 
of  it,  to  Jesse  U.  Johnson,  as  the  duly  elected  inspector  at  that 
election,  and  now  held  by  him,  to  be  contested  or  the  legal 
validity  of  it  called  in  question;  and  that  this  court  should, 
consequently,  refuse  the  application.  But  if  it  were  necessary, 
with  the  view  which  he  had  taken  of  the  law  of  the  case,  and 
if  this  court  had  jurisdiction  in  it,  which  he  would  also  respect- 
fully beg  leave  to  deny,  independent  of  that  express  provision 
of  the  statute,  for  him  to  proceed  any  further  in  his  argument, 
he  would  add,  that  mandamus  is  not  the  proper  remedy  in  a 
case  of  an  uncertain  and  disputed  title  to  an  office,  but  an  infor- 
mation in  the  nature  of  a  quo  warranto  is,  on  the  contrary,  the 
appropriate  remedy  in  such  a  case.   High  on  Ex.  Leg.  Rem.,  §  61. 

Higgins  for  the  State.  The  question  presented  upon  the  law, 
and  the  facts  proved  in  this  case  beyond  a  doubt,  is  not  one  of 
legal  title  to  an  office;  or,  in  other  words,  the  question  here  pre- 
sented to  the  court  on  the  law,  and  on  the  facts  proved,  without 
any  evidence  to  the  contrary,  is  not  whether  Ziba  Ferris  or  Jesse 
U.  Johnson  is  justly  and  lawfully  entitled  to  the  office  of  in- 
spector in  the  ward  mentioned,  but  one  of  far  greater  and  graver 
importance  than  that,  and  that  is,  whether  this  court,  which  is  a 
State  court,  and  not  merely  a  county  court,  with  a  jurisdiction 
coextensive  with  the  limits  of  the  State,  has  the  power,  in  the 
exercise  of  one  of  the  highest  and  most  beneficent  judicial  func- 
tions with  which  it  is  unquestionably  and  alone  endowed  among 
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the  tribunals  of  the  State,  to  award  a  writ  of  peremptory  man- 
damus, and  ought  to  do  it  in  this  case,  to  prevent  an  utter  failure 
of  public  justice,  the  perpetration  of  a  gross  fraud,  and  a  flagrant 
wrong  on  the  relator,  and  a  no  less  flagrant  violation  of  our  elec- 
tion laws,  the  first  object  of  which  is  to  secure  the  purity,  legality 
and  justice  of  our  public  and  political  elections  from  all  corrup- 
tion and  pollution,  particularly  by  sworn  ministers,  in  the  fraud- 
ulent execution  of  them,  to  put  one  who  was  clearly  and  un- 
questionably lawfiilly  elected  to  such  an  office,  notwithstanding 
it  is  claimed  by  another  who  was  just  as  clearly  and  unquestion- 
ably not  lawfully  elected  to  it,  and  whose  credentials  of  his 
election  to  it  are  manifestly  fraudulent  and  void  under  the 
law. 

The  evidence  is  clear  and  conclusive,  and  not  even  contra- 
dicted, that  at  the  close  of  the  election  all  the  ballots  were  duly 
read  and  counted  and  the  result  ascertained  and  recognized  by 
all  the  officers  of  the  election  without  any  dissent  or  question 
whatever,  that  Ziba  Ferris  had  received  a  majority  of  the  votes 
cast  for  the  office  of  inspector,  and  that  it  was  thereupon  so 
announced  publicly  with  the  sanction  of  the  presiding  officer 
and  the  acquiescence  of  every  other  officer  of  the  election;  and 
that  was  the  only  way  in  which  it  could  have  been  rightfully 
and  lawfully  ascertained.  Certificates  of  election  had  been  pre- 
viously prepared  during  the  afternoon  by  the  clerks  with  the  name 
of  the  person  who  should  be  chosen  for  the  office  left  in  blank 
to  be  filled  with  it  when  ascertained,  and  were  afterwards  signed 
by  the  presiding  officer  and  the  judges  of  the  election,  and  car- 
ried away  without  being  filled  with  his  or  any  other  name,  and 
it  was  not  until  after  they  had  concluded  their  official  connection 
with  it  and  separated  and  departed  from  the  place  of  holding  the 
election,  that  the  name  of  the  said  Jesse  U.  Johnson  was  in- 
serted in  the  blanks  on  the  false  and  fraudulent  pretense  then 
for  the  first  time  alleged  and  set  up  that  one  illegal  vote  had 
been  cast  and  counted  for  the  relator,  which  rejected  from  the 
count  would  reduce  the  total  poll  to  a  tie  vote,  and  that  in  such 
case  the  presiding  officer  was  entitled  to  the  casting  vote  and 
which  he  thereupon  cast  for  the  said  Johnson,  and  then  filled 
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the  blank  in  the  certificate  with  his  name  as  it  now  appears  and 
delivered  it  to  him.  But  it  is  not  necessary  to  dwell  longer 
on  this  sinister  and  nefarious  transaction,  for  the  evidence 
shows  it  in  its  true  character  and  in  colors  quite  as  clear  and 
strong  as  any  he  could  possibly  employ  in  describing  or  de- 
nouncing it. 

Comegys,  C.  J.,  delivered  the  opinion  of  the  court.  This  case 
comes  before  the  court  on  the  petition  and  affidavit  of  Ziba 
Ferris,  the  relator,  filed  on  the  second  day  of  this  term,  and 
which  is  in  substance  as  follows:  That  he  was  on  and  prior  to 
the  5th  day  of  October,  A.D.  1880,  and  ever  since  hath  been  an 
inhabitant  and  resident  of  the  fourteenth  election  district  of  the 
city  and  hundred  of  Wilmington,  New  Castle  county  and  State 
of  Delaware,  the  same  being  the  ninth  ward  thereof,  and  a  duly 
qualified  elector  of  the  said  election  district.  That  an  election 
for  an  assessor  of  the  second  assessment  district  of  Wilmington 
hundred  aforesaid,  and  an  inspector  for  the  fourteenth  election 
district  of  the  hundred  and  city  of  Wilmington  aforesaid,  it  being 
the  ninth  ward  of  said  city  and  hundred,  was  held  in  said  elec- 
tion district  and  ward  on  Tuesday,  the  5th  day  of  October,  A.D. 
1880,  at  the  Brandywine  Academy;  that  Edmund  C.  Knight, 
of  said  ward  and  election  district,  was  duly  appointed  by  the 
levy  court  of  said  county  as  the  presiding  officer  and  inspector 
of  said  election,  and  acted  as  such  presiding  officer  and  inspector 
of  said  election,  and  before  opening  the  said  election  he  took  as 
such  presiding  officer  to  his  assistance  George  H.  Kennedy,  Sr. 
and  Linsley  L.  Pierce,  two  qualified  electors  of  said  election  dis- 
trict, and  that  the  said  Edmund  C.  Knight,  George  W.  Ken- 
nedy, Sr.,  and  Linsley  L.  Pierce,  having  first  been  in  due  manner 
sworn  or  affirmed  before  opening  said  election,  were  and  acted  as 
the  judges  of  said  election;  and  that  the  said  Edmund  C.  Knight, 
as  such  presiding  officer,  took  to  his  assistance  Francis  E.  Gal- 
lagher and  William  F.  Baylis  as  clerks  of  said  election.  That 
the  said  election  was  opened  between  the  hours  of  nine  and  ten 
o'clock  in  the  forenoon  and  continued  open  until  six  o'clock  in 
the  afternoon  of  the  day  aforesaid,  when  it  was  closed,  where- 
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Upon  the  said  presiding  oflficer  and  judges  forthwith  read  and 
counted  the  votes  given,  and  ascertained  the  state  of  the  said 
vote  and  the  result  of  the  said -election,  and  the  number  of  votes 
given  for  each  candidate  voted  for  as  inspector,  as  follows,  to  wit, 
that  for  the  office  of  inspector  your  petitioner  received  two  hun- 
dred and  four  votes,  and  Jesse  U.  Johnson  received  two  hun- 
dred and  three  votes,  and  that  your  petitioner  having  received 
the  highest  number  of  votes  for  said  office  of  inspector  was  chosen 
as  such  inspector;  and  that  the  said  presiding  officer  and  judges 
then  and  there  so  ascertained  and  declared  your  petitioner  to 
have  been  chosen  as  such  inspector  of  said  election  district.  That 
your  petitioner  did  at  said  election  in  fact  receive  two  hundred 
and  four  votes  for  said  office  of  inspector,  and  that  the  said  Jesse 
U.  Johnson  did  at  said  election  receive  for  said  office  only  two 
hundred  and  three  votes,  whereby  your  petitioner  was  chosen  to 
said  office  of  inspector  by  a  majority  of  one  vote,  your  petitioner 
and  the  said  Jesse  U.  Johnson  being  th»  only  candidates  for 
said  office  voted  for. 

That  immediately  on  closing  said  election  and  ascertaining  the 
state  of  the  votes  as  aforesaid,  the  said  presiding  officer  and  judges 
did  then  and  there  sign  three  blank  certificates  of  the  election  of 
an  inspector  of  said  election  district,  the  name  of  the  inspector 
chosen  at  said  election,  to  wit,  your  petitioner,  not  being  inserted 
in  said  certificates,  or  any  of  them.  That  the  omission  of  the 
name  of  your  petitioner  from  said  certificates  as  aforesaid  oc- 
curred as  follows:  They  were  prepared  in  blank  by  one  of  the 
clerks  during  the  said  election,  and  before  the  closing  thereof 
and  when  the  said  presiding  officer  and  judges  afterwards  signed 
them  as  aforesaid  at  the  close  of  the  election  their  understanding 
was  that  the  said  certificates  contained  the  name  of  your  petitioner 
as  having  been  chosen  as  inspector  as  aforesaid,  neither  of  them 
then  and  there  observing  that  the  name  of  your  petitioner  had 
been  omitted  as  aforesaid.  That  the  said  Edmund  C.  Knight 
the  presiding  officer  of  said  election,  and  the  said  judges  have 
not,  nor  have  any  or  either  of  them,  transmitted  any  certificate 
of  the  election  of  your  petitioner  at  said  election  as  inspector 
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as  aforesaid  for  said  election  district,  either  to  your  petitioner,  or 
to  the  clerk  of  the  peace,  or  the  sheriff  of  New  Castle  county. 

That  your  petitioner  is  informed,  and  so  charges  and  alleges 
that  after  the  said  certificates  had  been  signed  as  aforesaid  by  the 
said  presiding  officer  and  judges,  and  after  they  and  the  clerks 
of  election  had  left  the  Brandy  wine  Academy,  the  place  of  elec- 
tion aforesaid,  and  at  a  late  hour  of  the  evening  of  said  day,  the 
said  Edmund  C.  Knight  unlawfully  and  fraudulently  inserted 
in  the  said  certificates,  to  wit,  in  the  blank  left  therein  by  the 
said  judges  as  aforesaid,  the  name  of  the  said  Jesse  U.  Johnson 
as  the  person  elected  inspector  instead  of  the  name  of  your  peti- 
tioner. And  that  the  said  name  of  the  said  Jesse  U.  Johnson 
was  inserted  in  said  certificates  as  aforesaid  by  the  said  Edmund 
C.  Knight  at  the  instance  of  and  upon  the  fraudulent  pretence 
by  him  of  the  assiimed  authority  of  the  presiding  officers  and 
judges  of  the  election  districts  comprised  within  the  said  second 
assessment  district  of  the  hundred  of  Wilmington  aforesaid,  at 
their  meeting  on  the  evening  of  the  said  election  and  after  said 
certificates  had  been  signed  as  aforesaid  at  the  city  hall  in  said 
hundred  for  the  purpose  of  ascertaining  the  number  of  votes 
given  for  assessor  in  the  different  election  districts  comprised 
within  the  said  second  assessment  district.  And  that  the  said 
name  of  the  said  Jesse  U.  Johnson  was  so  inserted  as  aforesaid 
in  the  said  blank  in  each  of  the  said  certificates  without  the 
knowledge  or  consent  of  the  said  Linsley  L.  Pierce,  one  of  said 
judges  as  aforesaid,  and  contrary  to  the  understanding  and  pur- 
pose of  all  of  said  judges  of  said  fourteenth  election  district  when 
they  signed  the  certificates  as  aforesaid. 

That  the  signing  of  the  said  certificates  in  blank  as  aforesaid 
did  not,  as  your  petitioner  is  advised,  constitute  the  making  and 
signing  of  certificates  of  the  election  of  inspector  as  required  by 
the  act  of  Assembly  in  such  case  made  and  provided;  and  that 
the  subsequent  insertion  in  said  blank  certificates  of  the  name 
of  the  said  Jesse  U.  Johnson  as  aforesaid  by  the  said  Edmund 
C.  Knight,  as  hereinbefore  set  forth,  did  not  give  any  effect 
thereto,  but  the  said  blank  certificates  so  filled  in  are  illegal  and 
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utterly  void  and  not  the  certificates  required  by  the  act  of  Assem- 
bly in  such  case  made  and  provided. 

That  the  said  Linsley  L.  Pierce,  one  of  the  judges  of  said  elec- 
tion as  aforesaid,  is  ready  and  willing  to  unite  with  the  said 
Edmund  C.  Knight  and  George  W.  Kennedy,  Sr.,  as  judges  of 
said  election,  in  making  and  signing  certificates  in  due  form  of 
law  that  your  petitioner  was  at  said  election  elected  inspector  as 
aforesaid,  and  in  transmitting  the  same  as  required  by  law,  to 
wit,  one  to  your  petitioner,  one  to  the  clerk  of  the  peace  of  New 
Castle  county,  and  one  to  the  sheriff  of  said  county. 

That  since  the  said  election  your  petitioner  has  made  demand 
of  the  said  Edmund  C.  Knight,  as  the  presiding  officer  of  said 
election,  and  George  W.  Kennedy,  Sr.,  as  one  of  the  judges  of 
said  election,  and  of  Linsley  L.  Pierce,  the  other  of  said  judges 
of  said  election,  that  they  make  and  sign  three  certificates  of  the 
election  of  your  petitioner  at  said  election  as  inspector  of  said 
fourteenth  election  district,  and  that  they  transmit  one  of  them 
to  your  petitioner,  another  to  the  clerk  of  the  peace  of  New 
Castle  county,  and  another  to  the  sheriff  of  said  county.  But 
that  the  said  Edmund  C.  Knight  and  George  W.  Kennedy, 
Sr.,  refused  to  comply  with  the  said  demand  of  your  petitioner; 
and  that  the  said  Linsley  L.  Pierce,  upon  the  said  demand,  ex- 
pressed his  willingness,  and  then  was  and  now  is  willing  to 
unite  with  them  in  making  and  signing  and  transmitting 
the  same  as  demanded  by  your  petitioner  as  aforesaid,  when- 
ever the  said  Knight  and  Kennedy  would  or  will  do  the 
same. 

Your  petitioner  being  without  other  adequate  remedy  in  the 
premises  therefore  prays  your  honors  that  a  rule  may  issue  out 
of  this  honorable  court  directed  to  and  requiring  the  said  Ed- 
mund C.  Knight  and  George  W.  Kennedy,  Sr.,  respectively 
the  presiding  ofhcer  and  one  of  the  judges  of  said  election  for 
inspector  of  the  fourteenth  election  district  of  the  hundred  of 
Wilmington  in  New  Castle  county,  to  show  cause  why  a  writ  of 
peremptory  mandamus  shall  not  issue  against  them  as  such  pre- 
siding officer  and  judge  of  election  as  aforesaid,  commanding 
them  to  make  and  sign  and  unite  with  the  said  Linsley  L.  Pierce, 
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the  other  of  said  judges  of  said  election  in  making  and  signing 
three  certificates  that  at  the  said  election  your  petitioner  was 
duly  elected  inspector  for  the  said  fourteenth  election  district  of 
Wilmington  hundred  aforesaid,  and  in  transmitting  one  of  said 
certificates  to  your  petitioner,  one  of  said  certificates  to  the  clerk 
of  the  peace  of  New  Castle  county  and  the  other  fo  said  certifi- 
cates to  the  sheriff  of  said  county.  The  signature  of  the  peti- 
tioner, Ziba  Ferris,  to  the  said  petitioner  was  accompanied  with 
his  affidavit  as  follows: 


STATE  OF  DELAWARE; 

NEW  CASTLE  COUNTY,  SS 


•} 


Personally  appears  before  me  on  this  eleventh  day  of  October, 
A.D.,  one  thousand  eight  hundred  and  eighty,  Ziba  Ferris,  who, 
being  conscientiously  scrupulous  of  taking  an  oath,  is  solemnly 
affirmed  according  to  law,  and  says  that  the  facts  set  forth  in  the 
foregoing  petition  are  true. 

Ziba  Ferris. 

Affirmed  and  subscribed  the  day  and  year  aforesaid,  as  wit- 
ness my  hand, 

Joseph  W.  Vandergrift, 
Justice  of  the  Peace  for  Bew  Castle  County. 

Accompanying  the  petition  and  filed  with  it  are  the  following 
affidavits  in  support  of  its  statements,  viz.: 

STATE  OF  DELAWARE, 
New  Castle  county,  ss. 

Linsley  L.  Pierce,  of  the  city  of  Wilmington  and  State  of 
Delaware,  being  duly  sworn  according  to  law,  deposes  and  says 
that  an  election  for  the  purpose  of  choosing  an  assessor  of  the 
second  assessment  district  of  Wilmington  hundred,  and  an  inspec- 
tor for  the  fourteenth  election  district  of  the  hundred  and  city  of 
Wilmington  (it  being  the  ninth  ward  of  said  city)  was  held  in  said 
election  district  and  ward  on  Tuesday,  the  fifth  day  of  October, 
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A.D.,  one  thousand  eight  hundred  and  eighty,  at  the  Brandy- 
wine  Academy.  And  that  Edmund  C.  Knight,  of  said  ward 
and  election  district,  was  duly  appointed  by  the  Levy  Court  of 
New  Castle  county  as  the  presiding  officer  and  inspector  of  the 
said  election,  and  that  before  opening  said  election  the  said  Ed- 
mund C.  Knight,  as  such  presiding  officer,  took  to  his  assistance 
George  W.  Kennedy,  Sr.,  and  this  deponent,  Linsley  L.  Pierce, 
two  qualified  electors  of  said  district,  and  the  said  Edmund  C. 
Knight,  George  W.  Kennedy,  Sr.,  and  this  deponent  having 
first  been  in  due  manner  sworn  or  affirmed  before  opening  said 
election,  were,  and  acted  as,  the  judges  of  said  election,  and 
that  the  said  Edmund  C.  Knight,  as  such  presiding  officer,  took 
to  his  assistance  Frank  E.  Gallagher  and  Williaiii  Baylis  as 
clerks  of  said  election. 

That  the  said  election  was  opened  between  the  hours  of  nine 
and  ten  o'clock  in  the  forenoon  of  the  day  aforesaid,  and  con- 
tinued open  until  six  o'clock  in  the  afternoon  of  said  day  when 
it  was  closed ;  and  when  the  said  election  was  so  closed  as  afore- 
said, the  said  presiding  officer  and  judges  forthwith  read  and 
counted  the  votes  given  and  ascertained  the  result  of  said  elec- 
tion, and  the  state  of  the  vote,  and  the  number  of  votes  given 
for  each  candidate  voted  for  as  inspector  and  assessor  as  follows, 
viz. :  That  for  the  office  of  inspector  Ziba  Ferris  received  two 
hundred  and  four  votes,  and  Jesse  U.  Johnson  received  two 
hundred  and  three  votes;  and  that  Ziba  Ferris,  having  received 
the  highest  number  of  votes  for  said  office  of  inspector,  was 
chosen  as  such  inspector,  and  that  for  the  office  of  assessor  as 
aforesaid,  Josiah  McCall  received  two  hundred  and  four  votes, 
and  Thomas  W.  Saville  received  two  hundred  and  three  votes. 
That  the  only  persons  present  in  counting  said  votes  and  ascer- 
taining the  result  of  the  said  election  and  the  state  of  said  vote 
were  the  said  Edmund  C.  Knight,  George  W.  Kennedy,  Sr., 
and  this  deponent,  the  judges  thereof,  and  Frank  E.  Gallagher, 
one  of  the  said  clerks,  and  George  M.  Pike,  who  was  called  on 
by  the  said  Edmund  C.  Knight  to  assist  in  making  count  as 
clerk  in  place  of  the  said  William  Baylis,  the  said  Baylis  having 
left  because  of  sickness.     That  immediately  upon  making  the 
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said  count  and  ascertaining  the  result  of  the  said  election  and 
the  state  of  the  vote  as  aforesaid,  Edmund  C.  Knight  declared 
the  result  in  the  presence  of  the  other  judges  and  the  clerks 
aforesaid,  and  said  that  Ziba  Ferris  had  received  for  inspector 
two  hundred  and  four  votes,  that  Jesse  U.  Johnson  had  received 
two  hundred  and  three  votes,  and  that  Ziba  Ferris  had  received 
one  majority  for  inspector,  and  Josiah  McCall  had  received  for 
assessor  two  hundred  and  four  votes,  and  Thomas  W.  Saville 
had  received  for  assessor  two  hundred  and  three  votes,  and  that 
Josiah  McCall  had  one  majority  for  assessor;  and  that  Frank 
E.  Gallagher  then  asked  Knight  if  he  should  announce  the  vote 
to  the  people  outside  of  the  building,  and  the  said  Knight  told 
him  to  do  so,  and  to  announce  that  Ziba  Ferris  was  elected  in- 
spector by  one  majority,  and  that  Josiah  McCall  as  assessor  had 
one  majority,  and  the  said  Frank  E.  Gallagher  thereupon  forth- 
with made  the  said  announcement  to  the  people  outside  the 
building. 

That  three  certificates  had  been  drawn  up  of  the  result  of  said 
election  of  inspector,  with  a  blank  in  each  of  them  to  be  filled 
in  with  the  name  of  the  person  receiving  the  highest  number  of 
votes  as  inspector  chosen;  and  that  immediately  upon  ascertain- 
ing as  aforesaid  and  declaring  the  state  of  the  vote  and  the  re- 
sult of  said  election,  the  said  Edmund  C.  Knight,  George  W. 
Kennedy,  Sr.,  and  this  deponent  as  the  judges  as  aforesaid  signed 
said  three  certificates,  and  this  deponent  at  the  time  of  so  sign- 
ing them  was  under  the  impression  that  the  blanks  for  the 
name  of  the  inspector  chosen  and  elected  had  been  filled  in  with 
the  name  of  Ziba  Ferris,  and  this  deponent  signed  said  certifi- 
cates, supposing '  and  in  the  belief  that  said  certificates  of  elec- 
tion said  Ziba  Ferris  was  elected  inspector  as  aforesaid,  and  that 
this  deponent  would  not  have  signed  any  certificate  of  the  elec- 
tion of  Jesse  U.  Johnson  as  such  inspector,  nor  any  certificate 
of  the  election  of  such  inspector  with  a  blank,  if  such  blank  were 
to  be  filled  with  the  name  of  the  said  Jesse  U.  Johnson  ;and 
that  this  deponent  is  informed  that  the  said  Edmund  C.  Knight 
afterwards  wrote  in  said  blanks  in  said  certificates  the  name  of 
the  said  Jesse  U.  Johnson,  and  has  delivered  one  of  said  cer- 
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tificates  to  the  said  Jesse  U.  Johnson,  one  to  the  sheriff  of  New 
Castle  county  and  one  to  the  clerk  of  the  peace  of  said  county; 
that  the  filling-in  of  said  blanks  in  said  certificates  with  the 
name  of  Jesse  U.  Johnson  as  such  inspector,  and  the  delivery  of 
the  same  as  aforesaid  in  such  form  after  they  had  been  signed 
as  aforesaid  by  the  deponent,  was  without  the  knowledge  or  con- 
sent of  this  deponent,  and  was  not  the  official  act  of  this  de- 
ponent, but  on  the  contrary  thereof,  was  unauthorized  and 
fraudulent,  and  a  perversion  by  the  said  Edmtmd  C.  KJnight  of 
the  signature  of  this  deponent  to  said  certificate,  made  by  this 
deponent  of  the  ejection  as  such  inspector  of  the  said  Ziba 
Ferris. 

And  this  deponent  further  states  that  the  said  Edmund  C. 
KJiight  and  George  W.  Kennedy,  St.,  also  both  signed  said  cer- 
tificates under  the  same  impression  and  for  the  same  purpose  he 
signed  them,  to  wit,  that  the  said  certificates  were  certificates  of 
the  election  of  the  said  Ziba  Ferris  as  inspector  as  aforesaid; 
and  that  immediately  after  the  said  certificates  were  signed  as 
aforesaid,  the  said  Francis  E.  Gallagher  asked  the  said  Edmund 
C.  Knight,  if  he  Gallagher,  should  take  to  Ziba  Ferris  one  of 
the  certificates  of  his  election  as  inspector  as  aforesaid,  and  he, 
the  said  KJnight,  replied  no;  that  he.  Knight  himself,  would 
give  it  to  Ziba  Ferris.  The  judges  and  clerks  then  left  the 
polling  place. 

LiNSLEY  L.  Pierce. 

Sworn  to  and  subscribed  this  13th  day  of  October,  A.D.  1880, 
before 

Joseph  W.  Vandergript, 
Justice  of  the  Peace. 

STATE  OF  DELAWARE,  1 
NEW  Castle  county,  55.     / 

Francis  E.  Gallagher,  of  the  city  of  Wilmington  and  State 
of  Delaware,  being  duly  sworn  according  to  law,  deposes  and 
says  that  the  election  for  the  purpose  of  choosing  an  assessor  of 
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the  second  assessment  district  of  Wilmington  hundred,  and  an 
inspector  for  the  fourteenth  election  district  of  the  hundred  and 
city  of  Wilmington,  it  being  the  ninth  ward  of  said  city,  was 
held  in  said  ward  and  election  district  on  Tuesday  the  5th  day 
of  October,  A.D.  1880,  at  the  Brandywine  Academy,  and  at 
said  election  I  was  called  upon  by  the  judges  of  said  election  to 
act  as  one  of  it,  and  acted  as  one  of  the  clerks  of  it,  and  William 
F.  Bay  lis  was  in  like  manner  called  upon  and  acted  as  the  other 
clerk  of  it;  that  Edmund  C.  Ejiight,  the  presiding  officer  of 
said  election,  and  George  W.  Kennedy,  Sr.,  and  Linsley  L. 
Pierce,  the  judges  thereof,  and  William  F.  Baylis  and  I,  as  the 
clerks  thereof,  were  in  due  manner  sworn  or  affirmed  before 
opening  said  election;  that  it  was  opened  between  the  hours  of 
nine  and  ten  o'clock  in  the  forenoon  of  the  day  aforesaid  and 
continued  open  until  six  o'clock  in  the  afternoon  of  said  day, 
and  was  then  closed,  and  when  it  was  so  closed  as  aforesaid  the 
presiding  officers  and  judges  forthwith  read  and  counted  the 
votes  given,  and  ascertained  the  result  of  said  election,  and 
the  ntunber  of  votes  given  for  each  candidate  voted  for  as  in- 
spector and  assessor,  as  follows,  to  wit,  that  for  the  office  of  in- 
spector Ziba  Ferris  received  two  hundred  and  four  votes,  and 
Jesse  U.  Johnson  received  two  hundred  and  three  votes,  and 
that  Ziba  Ferris,  having  received  the  highest  number  of  votes 
for  said  office  of  inspector,  was  chosen  as  such  inspector;  and 
that  for  the  office  of  assessor  as  aforesaid,  Josiah  McCall  received 
two  hundred  and  four  votes  and  Thomas  W.  Saville  received 
two  hundred  and  three  votes.  That  about  four  o'clock  in 
the  said  day  the  said  William  F.  Baylis  got  sick  and  left 
the  polls  in  the  said  election  district  for  the  remainder  of  the 
day,  and  afterwards  George  W.  Pike  was  called  in  by  the 
presiding  officer  and  judges  of  election  to  act  as  clerk  instead  of 
him. 

About  three  o'clock  in  the  afternoon  of  said  day  I  prepared 
three  certificates  in  blanks,  certifying  the  election  of  an  inspector 
for  the  said  election  district,  being  the  ninth  ward  of  said  city, 
and  after  the  polls  were  closed  and  the  ballots  were  counted  and 
the  result  was  ascertained,  I  said  to  the  other  clerk,  George  W. 
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Pike,  "Will  you  fill  in  Mr.  Ferris*  name  in  the  blanks  in  the 
certificates  for  the  judges  to  sign?"  as  he  wrote  better  than  I 
did.  He  said  he  would.  I  then  went  to  the  door  and  was 
asked  the  result  by  some  one  in  the  crowd  outside  and,  closing 
the  door,  I  said  to  Knight,  the  presiding  officer,  "Shall  I  an- 
nounce the  result?"  and  he  said  "yes."  He  was  then  engaged 
in  signing  the  certificates.  After  that  some  one  called  through 
the  back  window  and  asked  the  result,  and  Knight  said,  "One 
majority  for  Ferris,  one  majority  for  McCall."  Just  before  that 
I  saw  George  W.  Pike  with  the  certificates  before  him  on  the 
table  and  supposed  that  he  .was  filling  the  blanks  in  them  with 
Mr.  Ferris'  name,  and  I  saw  him  passing  them  one  by  one 
to  the  judges  for  their  signatures  as  if  they  had  been  filled  in 
properly.  The  crowd  then  got  up  on  the  steps  and  knocked  at 
the  door,  and  I  opened  it,  and  among  others  John  McSorley 
came  in  and  stood  looking  at  Knight,  when  Knight  looked  up 
and  said,  "Well,  John,  they  beat  us  one  vote."  The  certificates 
had  then  been  signed  by  all  the  judges,  for  I  then  saw  their 
signatures,  and  said  to  Knight,  "Who  delivers  the  certificate 
to  the  inspector?"  He  said,  "I  will  hand  it  to  Mr.  Ferris  in  the 
morning."  The  ballots  were  then  put  into  the  ballot-box  again 
and  one  certificate  and  tally  list,  and  then  we  left.  No  cer- 
tificate of  votes  for  assessor  was  prepared,  as  Knight  said  it  was 
unnecessary,  according  to  his  instructions.  I  supposed  tmtil 
Saturday  afternoon,  the  9th  inst.,  that  the  certificates  of  the  elec- 
tion of  the  inspector  had  been  properly  filled  in  with  the  name 
of  Mr.  Ferris  before  they  were  signed  by  the  judges,  but  on  that 
Saturday  I  heard  to  the  contrary,  and  I  met  Edmund  C.  Knight 
on  the  evening  of  last  Saturday,  and  having  heard  that  he  had 
stated  that  the  certificates  did  not  contain  the  name  of  Mr. 
Ferris  or  anybody  else  as  having  been  chosen  inspector  for  the 
fourteenth  election  district,  I  said  to  him:  "How  is  it  you  say 
those  certificates  were  in  blank?"  He  said,  "Well,  they  were 
so."  I  then  said  that  was  strange,  as  I  distinctly  recollected 
asking  Pike  to  fill  them  in,  and  from  his  position  at  the  table 
and  motions  supposed  he  had  done  it.  Knight  then  said,  "Yes, 
they  were  really  blank,  but  I  did  not  know  it  until  I  got  into 


I 


SUPERIOR  COURT.  163 

State  ex  rel  Ferris  v.  Knight  et  al. 

town,"  referring  to  his  going  to  the  City  Hall  on  the  evening 
of  the  election  day  when  the  inspectors  met  as  a  board  of  canvas 
on  the  assessors'  vote.  I  then  said,  "How  do  you  justify  this 
proceeding  of  yours  of  throwing  out  a  vote?"  "Well,"  he  said, 
"the  certificates  were  in  blank  and  the  board  of  canvas  hrew 
out  the  vote  of  Coyle,  who  was  not  a  resident  of  the  ward,  and 
I  cast  the  deciding  vote  and  filled  in  the  certificates  for  Johnson. 
I  could  not  help  it."  I  then  said,  "How  do  you  know  how 
Coyle  voted?"  He  said,  "He  is  a  Republican."  Immediately 
upon  closing  said  election  and  ascertaining  the  state  of  the  vote 
as  aforesaid,  the  said  presiding  officer  and  judges  did  then  and 
there  sign  the  three  blank  certificates  of  the  election  of  an  in- 
spector of  said  election  district,  the  name  of  the  inspector  chosen 
at  said  election,  to  wit,  the  said  Ziba  Ferris,  not  being  inserted 
in  them  or  any  of  them,  the  omission  of  his  name  from  them 
occurred  as  I  have  before  stated;  they  were  prepared  in  blank 
during  the  election  and  before  the  closing  of  it,  and  when  the 
said  presiding  officer  and  judges  signed  the  said  certificates  as 
aforesaid,  their  understanding  was  that  the  certificates  contained 
the  name  of  Mr.  Ferris  as  having  been  chosen  inspector  as  afore- 
said, neither  the  presiding  officer  or  judges  or  any  of  them 
then  and  there  noticing  that  the  name  of  Mr.  Ferris  had  been 
omitted  from  them. 

Francis  E.  Gallagher. 

Sworn  and  subscribed  before  me  this  eleventh  day  of  October, 
A.D.  1880,  as  witness  my  hand  and  seal. 

Joseph  W.  Vandergrift, 
Justice  of  the  Peace. 

Upon  these  several  papers  having  been  read  and  considered, 
and  the  prayer  and  motion  for  a  rule  having  been  debated,  the 
rule  was  granted,  and  Friday,  the  15th  instant,  was  fixed  for 
the  hearing  of  it.  At  that  time  witnesses  were  produced  by  the 
relator  in  support  of  his  application,  viz.,  the  above  affiants, 
Francis  E.  Gallagher  and  Linsley  L.  Pierce,  clerk  and  judge 
respectively  aforesaid  of  the  election. 
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Although  there  did  not  appear  to  be  any  serious  difference  of 
opinion  between  the  counsel  for  the  respective  parties  upon  the 
law  of  mandamus,  yet  we  feel  called  upon  to  say  that,  from  the 
consideration  we  have  been  able  to  bestow  upon  the  subject,  we 
do  not  think  there  is  room  for  any  such  difference.  By  the 
Constitution  of  this  State  and  the  statute  law,  this  court  is  in- 
vested with  full  power  to  award  the  writ  to  compel  the  perform- 
ance of  a  public  duty,  in  all  cases  appropriate  for  its  exercise. 
The  jurisdiction  to  issue  this  writ  is  the  same  precisely  as  that 
formerly  exercised  by  the  Court  of  King's  Bench  in  England, 
except  where  modified  by  statute  there;  and  was  conferred  upon 
the  Supreme  Court,  existing  before  and  under  the  Constitution 
of  1792,  by  the  following  section  of  "An  act  for  the  better 
regulation  of  the  Supreme  Court  within  this  Government." 
Hall's  Dig.  of  1829,  p.  104. 

"Sec.  3.  The  said  judges,  or  any  two  of  them,  shall  have  full 
power  and  authority  to  hold  the  said  court;  and  to  examine,  cor- 
rect and  punish  the  contempts,  omissions,  neglects,  favors,  corrup- 
tions and  defaults  of  all,  or  any,  the  justices  of  the  peace,  sheriffs, 
coroners,  clerks,  and  other  officers  within  this  Government;  and 
also  shall  award  process  for  levying  all  such  fines,  forfeitures 
and  amerciaments  as  shall  be  taxed,  imposed,  or  set,  in  the  said 
Supreme  Court,  or  estreated  there;  and  generally  shall  min- 
ister justice  to  all  persons  and  exercise  the  jurisdictions  and 
powers  granted  them,  concerning  all  and  singular  the  premises, 
according  to  law  and  equity,  as  fully  and  amply  to  all  intents 
and  purposes  whatsoever  as  justices  of  the  King's  Bench  and 
Common  Pleas,  at  Westminster,  or  the  Chancellor  of  England, 
can  now  do." 

This  section  is  also  to  be  found  in  the  two  codes  made  since 
that  of  Judge  Hall,  and  appears,  in  the  last  of  them,  at  page 
564,  being  the  second  section  of  chap.  xcii.  Further,  this  ex- 
traordinary process  has  been  issued  by  this  court  in  several  cases 
and  applications  for  it  entertained  in  others.  One  of  the  former 
was  where  a  bridge  company  of  New  Castle  coimty  had  neglected 
to  perform  the  duty  required  by  law  of  making  a  bridge  over 
the  Christiana  river  (State  v.  Wilmington  Bridge  Co.,  3  Harr., 
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312),  and  another,  where  certain  officers  of  a  church  had  refused 
to  open  its  doors  for  the  purpose  of  holding  an  election  for 
trustees,  and  to  deliver  the  keys  and  books  to  the  new  board 
elected  at  the  church  but  not  in  it.  The  writ  was  awarded,  no 
objection  to  the  jurisdiction  being  raised,  but  only  to  the  for- 
mality of  the  proceedings  to  obtain  it,  and  the  court  say,  in  their 
opinion:  "The  writ  of  mandamus  is  a  prerogative  writ,  as  it  is 
termed  in  law,  by  which  the  Court  of  Kings  Bench  exercises  its 
supreme  jurisdiction  over  all  public  bodies  and  officers  in  the 
administration  of  justice  in  all  cases  in  which  the  law  has  pro- 
vided no  adequate  or  specific  remedy  to  prevent  a  failure  of 
justice,  and  has  been  peculiarly  applied  to  the  regulations  of 
corporations,"  etc.  John  H.  Cannon  et  al.  v.  John  Janvier,  Jr., 
et  al.,  3  Houst.,  27.  This  court  has  never  refused  the  writ  where  a 
case  for  its  operation  has  been  presented — recognizing  its  obliga- 
tion to  put  it  in  operation  where  there  was  no  other  adequate 
means  of  enforcing  the  execution  of  duty  by  an  officer.  Although 
no  case  has  ever  occurred  calling  upon  the  court  to  apply  it  to 
the  case  of  election  officers  making  default  in  the  performance 
of  their  duty,  yet  it  is  not  doubted  that  never,  under  any  cir- 
cumstances, would  it  have  been  refused  if  the  fact  had  shown  a 
case  of  inadequacy  of  relief  in  any  other  way.  Here  is  the  case 
of  an  election  for  assessor  and  inspector  (both  important  public 
officers)  where  it  is  alleged  and  attempted  to  be  shown  that 
although  the  relator  was  declared  to  have  been  chosen  to  the 
office  of  inspector  by  a  majority  of  one  of  the  whole  niunber  of 
votes  cast,  yet  a  certificate  of  that  fact  has  been  refused  him,  and 
one  with  the  name  of  the  person  who  was  the  candidate  against 
him  inserted  in  it,  delivered  to  such  person.  If  these  facts  have 
been  satisfactorily  established,  do  they  not  show  that  the  relator 
is  denied  what  by  law  he  ought  to  have?  Certainly.  And  if 
that  certificate  has  been  shown  by  the  proof  to  be  a  nullity,  by 
reason  of  any  circtunstances  or  fact,  ought  not  a  valid  certificate 
to  be  ordered,  and  to  be  delivered  to  the  relator,  if  in  truth  he 
had  the  highest  number  of  votes?  We  think  there  can  be  but 
one  answer,  and  that  an  affirmative  one.  Then  here  is  a  prima 
facie  case  for  the  exercise  of  the  jurisdiction;  for  the  petition 
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and  affidavits  present  just  such  facts.  If  the  proof  support  the 
facts  alleged,  then  here  is  a  case  also  of  gross  wrong  and  outrage 
to  the  whole  body  politic,  which  is  vitally  concerned  in  main- 
taining the  purity  of  the  election  franchise,  as  well  as  to  the  re- 
lator, and  having  a  public  character  it  demands  at  our  hands 
prompt  decision  upon  its  merits. 

In  support  of  the  aforesaid  affidavits,  as  to  the  circumstances 
occurring  at  the  close  of  the  election,  we  have  the  testimony  at 
the  bar  of  the  coiu-t  of  two  of  the  affiants, — Francis  E.  Gallagher 
and  Linsley  L.  Pierce,  the  former  one  of  the  clerks  of  the  elec- 
tion and  the  latter  one  of  the  judges.  They  both  swear  sub- 
stantially to  the  same  facts — that  at  the  close  of  the  election  the 
votes  were  read  out  and  tallied;  that  there  were  four  htmdred 
and  seven  of  them  in  all,  two  hundred  and  four  of  which  were 
cast  for  the  relator  and  two  hundred  and  three  for  his  com- 
petitor, Jesse  U.  Johnson,  thus  giving  him,  the  relator,  a  majority 
of  one,  and  showing  him  to  have  been  chosen  for  the  office  of 
inspector.  At  the  same  election  Thomas  W.  Saville  and  Josiah 
McCall  were  candidates  for  the  office  of  assessor,  and  all  the 
tickets  voted  contained  also  the  names  of  one  or  the  other  of 
them.  By  their  testimony  two  himdred  and  four  votes  were 
given  for  McCall  for  assessor  and  two  hundred  and  three  votes 
for  his  opponent,  Saville,  thus  giving  to  the  former  a  majority 
of  one  and  showing  him  to  have  been  chosen  for  the  office  of 
assessor:  that  such  result  was  annovmced  in  the  room,  and  also 
to  a  person  outside  at  the  back  window,  who  inquired  concern- 
ing it;  and,  with  the  consent  of  the  presiding  officer  Edmund 
C.  Knight,  at  the  front  door,  to  the  people  there,  by  the  witness 
Gallagher.  It  is  also  stated  by  Gallagher  that  the  said  Knight 
made  the  same  announcement  of  the  result  to  one  John  McSorley, 
using  this  language  in  reply  to  the  former's  question:  "Well, 
John,  they  beat  us  one  vote".  The  witnesses  further  state  that 
certificates  in  blank  for  the  name  of  the  successful  candidate  for 
inspector  had  been  prepared  during  the  afternoon  to  be  filled  up 
at  the  proper  time,  and  that  they  were  in  due  legal  form,  and 
Gallagher  swears  that  when  the  announcement  of  the  result  was 
made  by  Knight,  he  himself  handed  the  blank  certificates  to 
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George  M.  Pike,  the  other  clerk,  requesting  him  at  the  time  to 
fill  them  up  with  the  name  of  the  relator,  Ziba  Ferris,  the  suc- 
cessful candidate  for  inspector,  and  that  he  promised  to  do  so; 
that  upon  his  return  from  the  door  where  he  had  made  the 
public  announcement  of  the  result  of  the  canvas,  he  observed  the 
presiding  officer,  Knight,  and  the  judges,  Kennedy,  Sr.,  and 
Pierce,  signing  the  certificates,  which  he  supposed  had  been  filled 
with  the  name  of  the  relator;  that  when  the  signing  was  com- 
pleted, he  inquired,  "Who  is  to  deliver  the  certificate  to  Mr. 
Ferris,"  and  that  the  respondent.  Knight,  replied,  "I  will  hand 
it  to  him  tomorrow  morning."  This  action  of  the  judges  and 
question  by  Gallagher  and  reply  by  Knight  is  also  sworn  to  by 
Pierce,  as  well  as  the  facts  before  stated.  Here  we  have  the 
concurrent  and  corroborating  testimony  of  two  witnesses,  who 
were  present,  to  the  same  state  of  facts — to  the  public  declara- 
tion by  the  presiding  officer  at  the  election  that  Ziba  Ferris,  the 
relator,  had  been  chosen  inspector  for  the  ninth  ward  in  the 
fourteenth  election  district  of  the  city  of  Wilmington.  It  ap- 
pears, however,  by  the  testimony  of  Gallagher  that  Pike,  the 
clerk,  did  not,  in  fact,  perform  his  promise  and  did  not  fill  up 
the  blank  in  the  certificates  with  the  name  of  Ziba  Ferris,  or 
that  of  any  other  person,  which,  if  true,  would  show  design,  or 
accidental  omission  from  the  confusion  attending  such  moments 
at  election  polls.  His  testimony  is  also  that  he  met  KJnight  on  the 
Saturday  following  the  election  and  learned  from  him  that  the 
Board  of  Revision,  as  he  termed  it,  had  thrown  out  the  vote  of 
an  elector,  who  was  assumed  to  have  voted  illegally,  and  for 
Ferris,  and  that  he  had  given  an  additional  casting  vote  for 
Johnson,  and  then  filled  the  blank  with  his  name.  This  is  the 
testimony  delivered  in  this  court  with  respect  to  the  facts  stated. 
There  is  no  coimter  proof  on  the  other  side;  not  a  witness  has 
been  offered  in  denial  of  these  important  facts;  nor  are  they 
opposed  by  anything  but  affidavits,  which  are  not  evidence  in 
this  case,  but  sworn  pleading  only,  or  traverses  of  the  facts 
alleged  in  the  petition  for  the  rule. 

What  weight  is  this  court  to  give  to  the  testimony  of  Gal- 
lagher and  Pierce?     They  stand  before  us  as  respectable  wit- 
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nesses,  present  when  the  facts  they  swear  to  must  have  trans- 
pired, and  sustaining  with  apparent  calmness  and  clearness  of 
mind  the  original  statement  upon  the  cross-examination  of  the 
relator's  counsel.  No  hint  was  given  us  they  were  not  credible 
witnesses,  nor  have  we  any  suspicion  that  they  are  not.  If  their 
statements  about  the  facts  of  the  result  of  the  election,  the  an- 
nouncement of  it,  and  the  certificates,  are  not  to  be  relied  upon, 
why  were  we  not  furnished  by  the  respondents  with  counter- 
vailing proof?  It  is  but  reasonable  to  suppose  it  could  have 
been  had  if  it  existed;  for  the  other  persons  present  at  that  time 
all  live  in  the  same  ward  of  the  city,  and  of  course  within  reach 
of  the  court's  process.  It  is  unreasonable  for  us  to  conclude — 
notwithstanding  the  delicate  nature  of  this  case — that  such 
opposing  proof  could  nob  be  made?  We  think  all  candid  per- 
sons will  say  no.  Sensitive  as  the  public  is  now  to  everything 
which  concerns  the  contests  of  parties  for  supremacy,  we  yet  can 
find  no  other  way  of  treating  this  case  than  the  straight  one  fol- 
lowed in  those  between  man  and  man,  where  the  rule  is  that 
uncontradicted  testimony  by  credible  witnesses  is  to  be  believed, 
if  they  had  means  of  knowing  the  facts,  and  their  statements  are 
not  evident  mistakes  by  being  inconsistent  with  circimistances 
about  -^hich  there  is  no  dispute.  Apply  that  rule  to  the  case 
before  us,  and  it  is  but  our  obvious  duty  to  say  that  we  believe 
the  testimony  of  the  witnesses,  Gallagher  and  Pierce,  is  true. 
But  the  learned  counsel  for  the  respondents  pointed  our  atten- 
tion to  the  fact  that  both  the  same  witnesses  swore  that  the 
names  of  all  who  voted,  and  no  others,  were  written  down 
by  the  clerks,  as  they  were  annotmced  by  the  presiding  officer. 
Knight,  who  received  them  at  the  time  they  voted,  and  also  that 
one  of  the  votes  opened  was  a  double  vote,  and  for  Ferris,  and 
was  rejected,  and  also  that  the  name  James  Rogers  was  erased 
from  the  lists  at  one  place,  it  being  found  to  be  at  another  place; 
and  that  as  this  state  of  things  would  show  that  only  two  hun- 
dred and  five  votes  were  cast,  and  not  two  hundred  and  seven 
as  alleged  (the  erased  name  having  its  appropriate  nimiber  and 
one  necessary  to  make  their  alleged  total)  by  those  witnesses,  we 
therefore  should  disregard  their  testimony,  and  then  the  case  for 
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the  relator  would  be  without  proof  as  required  in  a  court  of 
law.  If  we  had  any  proof  by  witnesses  of  credibility  at  this 
bar,  that  the  statements  of  Gallagher  and  Pierce  are  not  true 
with  respect  to  the  other  facts  stated  by  them — that  is  if  a  con- 
trary state  of  facts  were  sworn  to,  or  these  facts  denied  by  com- 
petent and  creditable  witnesses,  we  might  then  be  compelled  to 
the  conclusion  that  they  had  sworn  falsely  about  the  number  of 
voters;  but  as  such  is  not  the  case,  we  must  rather  treat  their 
testimony  as  a  mistake — though  we  may  not  be  able  to  under- 
stand how  it  could  have  been  made.  The  fact  remains,  how- 
ever, that  there  is  no  denial  by  witnesses  of  the  main  facts,  nor 
any  attempt  to  compel  the  attendance  of  any  one  who  could  dis- 
pute them,  if  they  were  not  true,  if  such  person  existed.  The 
clerk,  Pike,  might  have  been  brought,  and  the  judge,  Kennedy. 
What  inference  but  one  can  be  drawn  from  the  neglect  to  have 
subpoena  process  issued  for  them?  The  only  thing  offered  in 
answer  to  the  relator's  proof  is  the  following  affidavit  of  Knight 
and  Kennedy,  which,  as  I  have  before  said  with  respect  to  such 
papers  filed  by  the  respondents  in  these  cases,  are  mere  sworn 
pleadings,  or  traverses,  and  not  evidence  in  the  cause. 

The  affidavits  mentioned  are  the  same  precisely  in  language 
and  it  will  be  sufficient,  therefore,  to  give  the  language  of  one 
only  of  them. 

[Here  the  Chief  Justice  read  the  principal  part  of  one  of  the 
above-mentioned  affidavits.] 

Now  it  will  be  observed  that  these  papers  do  not  attempt  to 
follow  the  affidavits  of  the  other  side,  upon  the  same  subject,  in 
their  details;  but  make  a  general  statement,  though  sufficient  as  an 
indirect  denial  of  the  facts  alleged.  Why  not  have  denied  them 
in  detail,  if  they  were  false,  or  such  as  were  false?  That  is  the 
usual  mode  pursued  in  countervailing  affidavits.  But  taking 
them  as  they  are,  do  they  deny  that  Ziba  Ferris,  the  relator, 
received  the  highest  number  of  votes  read  out  at  that  election? 
Not  at  all;  nor  by  necessary  inference.  But  they  aver  that  the 
highest  number  of  legal  votes  was  given  to  him.  Now  such  is 
not  the  fact,  even  if  the  vote  of  Coyle  is  to  be  held  to  have  been 
lawfully  taken  from  the  box  and  rejected,  because  there  is  no 
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pretence  that  the  additional  casting  vote  of  Knight  was  given 
until  the  officers  of  the  election  had  dispersed;  in  fact,  upon  the 
testimony  of  Gallagher  as  to  his  conversation  with  Knight,  it 
must  have  been  given  at  the  City  Hall  at  the  meeting  of  the 
Board  of  Revision,  so  called.  This  and  another  expression  used 
in  these  affidavits  it  may  not  be  proper  to  ascribe  to  any  design 
by  the  affiants  to  misstate  facts,  but  rather  to  mis-information  in 
the  mind  of  the  person  who  drew  the  affidavits,  and  a  want  of 
ready  appreciation  by  the  affiants  of  the  force  of  terms  and 
expressions. 

There  is  also  something  else  to  be  considered.  No  one  of 
these  affidavits  filed  on  the  respondents'  behalf  denies  in  terms, 
as  might  so  easily  have  been  done,  if  the  fact  could  have  been 
gainsaid,  that,  when  the  result  was  ascertained,  it  was  announced 
that  Ziba  Ferris  was  elected  inspector;  nor  any  that  Pike 
promised  to  fill  the  blank  with  the  name  of  Ferris,  or  that 
Knight  promised  to  hand  to  him  the  certificate  of  his  election,     ij 

Knight  excused  himself  to  Gallagher  by  the  statement  that 
the  Board  of  Revision,  so  called,  had  rejected  the  vote  of  Coyle 
as  illegal,  and  that  he  then  gave  the  casting  vote  and  filled  in 
the  blank  in  the  certificates  with  the  name  of  Johnson.  The 
affidavit  of  Knight  does  not  deny  this  alleged  conversation,  but 
it  might  have  been  denied  if  incorrect;  for  it  is  stated  also  in 
Gallagher's  affidavit,  which,  of  course,  was  seen  by  Knight 
before  he  made  his  own.  It  being  a  most  material  fact  alleged 
by  Gallagher,  not  to  deny  it  by  Knight  in  his  counter  affidavit, 
was  a  virtual  admission  of  its  truth.  In  that  Hght,  therefore,  it 
is  entirely  opposed  to  the  statement  set  forth  in  both  Knight's 
and  Kennedy's  affidavits,  that  "immediately"  upon  ascertaining 
the  result  of  the  poll  the  certificates  were  made  out  for  Johnson. 
But  supposing  it  to  be  true  that  this  so-called  Board  of  Revision 
rejected  the  alleged  illegal  vote  of  Coyle,  the  question  still 
is,  had  that  body  any  such  right?  If  so,  it  has  not  been  shown; 
nor  did  any  exist  in  it  for  any  such  purpose.  There  is  not  a 
line  or  word  of  any  statute  that  gave  them  any  such  right. 
The  presiding  officer  and  judges  of  the  election  had  such  right 
when  the  alleged  illegal  vote  was  offered,  and,  perhaps,  if  it 
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could  have  been  identified  at  any  time  before  it  had  been 
read  and  counted;  but  after  that  their  power  ceased,  nor  did 
any  exist  anywhere  for  that  purpose — for  the  law  says  that 
there  shall  be  no  contest  of  such  elections. 

With  an  anxious  desire  that  the  conclusion  we  have  arrived 
at  may  seem  altogether  the  proper  one,  but  concerned  more  that 
it  should  be  entirely  satisfactory  to  our  own  consciences,  we  an- 
nounce as  our  opinion  that  the  certificates  signed  by  the  judges 
of  the  election  in  question  were  nullities,  by  having  no  name  in- 
serted in  them,  as  we  believe  from  the  proof  before  us,  at  the 
time  they  were  signed  by  the  election  officers  and  that  body  dis- 
persed; and  that  no  authority  was  given,  at  any  time,  by  those 
officers  to  fill  the  blank  with  the  name  of  Jesse  U.  Johnson; 
that  Ziba  Ferris  received  at  said  election  the  highest  number  of 
votes  cast,  and  was,  therefore,  chosen  for  the  office  of  Inspector, 
and  that  certificates  of  that  fact  ought  to  be  made  in  due  form 
of  law  by  the  presiding  officer  and  judges  of  said  election  and 
delivered  as  the  law  requires  and  as  prayed  for  in  the  rule. 
We  therefore  order  that  the  rule  in  this  case  be  made  absolute, 
and  that  a  peremptory  mandamus  be  issued  commanding  this 
duty  to  be  performed  on  or  before  the  21st  instant. 


Edward  C.  Smith  and  Edward  A.  Brice,  named  executors 
in  and  of  the  paper  purporting  to  be  the  last  will  and  testa- 
ment of  Martha  S.  Clemson,  late  Martha  Smith,  de- 
ceased. Appellants,  v.  John  B.  Clemson,  caveator,  re- 
spondent. 

The  testatrix,  then  a  single  woman,  duly  made  her  last  will  and  testament 
prior  to  the  passage  of  the  statute  enabling  married  women  to  dispose  of 
their  property,  both  real  and  personal,  by  will,  and,  after  the  passage  of  it, 
married  and  died  without  having  had  any  issue,  and  without  having  altered, 
revoked,  or  republished  it,  leaving  her  husband  to  survive  her.  Held,  that 
her  will  was  revoked  by  her  marriage,  notwithstanding  the  statute. 

Appeal  from  the  decree  of  the  register  of  wills  in  and  for 
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New  Castle  County,  refusing,  on  a  caveat  entered  against  it  by 
the  respondent,  to  admit  to  probate  the  paper  writing  pro- 
pounded, purporting  to  be  the  last  will  and  testament  of  Martha 
S.  Clemson,  late  Martha  Smith,  deceased.  The  depositions  taken 
on  the  hearing  of  the  caveat  before  the  register  were  sent  up 
with  the  appeal,  and  proved  that  she  was  a  single  woman  and 
had  never  been  married  when  she  made  and  executed  the  instru- 
ment in  question  as  and  for  her  last  will  and  testament  on  the 
24th  day  of  March,  1874,  and  was  afterwards  married  to  the 
said  John  B.  Clemson,  the  caveator  and  respondent,  on  the  27th 
day  of  February,  1878,  and  that  she  died  on  the  14th  day  of 
August,  1878,  without  having  had  any  issue,  and  without 
having  altered,  revoked,  or  republished  the  said  instnmient  as 
her  last  will  and  testament.  She  resided  at  her  death  at  Clay- 
mont,  in  this  State,  with  her  said  husband,  who  survived  her. 

Spruance  for  the  appellants.  The  testatrix,  then  a  single 
woman,  and  resident  in  St.  Louis,  Missouri,  made  this  will  on 
the  day  of  its  date,  March  21,  1874,  and  remained  a  single 
woman  until  her  marriage  with  John  B.  Clemson,  the  ap- 
pellant, a  citizen  of  this  State,  on  February  27,  1878,  when 
she  removed  with  him  to  his  residence,  in  Delaware,  and  where 
she  lived  with  him  until  her  death,  on  August  14,  1878,  leav- 
ing her  said  husband  to  survive  her,  and  without  ever  having 
had  any  issue.  The  will  is  offered  for  probate  by  the  executors 
therein  named;  and  it  was  not  altered  in  any  manner  or  re- 
published after  the  execution  of  it,  or  after  her  marriage  to  the 
appellee. 

The  questions  as  to  the  capacity  of  the  testatrix  to  make  a 
will;  the  validity  of  its  execution,  and  whether  revoked  or  an- 
nulled under  the  circumstances  stated  by  her  subsequent  mar- 
riage with  the  appellee,  are  to  be  determined  by  the  laws  of  this 
State,  where  she  was  domiciled  at  the  time  of  her  death,  and 
where  it  is  offered  for  probate.  Patterson  v.  Ransom,  55  Ind. 
Rep.  402.  The  testatrix  being  of  full  age,  and  a  single  woman 
of  sound  and  disposing  memory  when  the  will  was  made,  was 
capable  of  making  it.  Rev.  Code,  chap.  84,  §  2,  p.  508. 
And  all  the  requirements  of  our  law  seem  to  be  fully  complied 
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with  in  the  execution  of  it.  Rev.  Code,  chap.  84,  §  3,  p.  508. 
It  is  not  claimed  that  this  will  was  ever  revoked  in  any 
manner,  unless  it  was  revoked  by  the  said  marriage  of  the  tes- 
tatrix. The  sole  question,  then,  is  did  the  marriage  of  the  testa- 
trix revoke  the  said  will  ? 

By  the  statutes  in  force  in  this  State  prior  to  the  year  1873 
married  women  were  expressly  excepted  from  those  enabled  to 
make  wills  as  prescribed  in  it.  Rev.  Code,  chap.  84,  §  2,  p. 
508.  But  by  the  act  of  April  9,  1873,  a  married  woman  was 
enabled  to  make  a  will  with  the  written  consent  of  her  husband. 
Rev.  Code,  p.  479;  and  by  the  act  of  March  17,  1875  (nearly 
three  years  prior  to  this  marriage),  the  above  restriction  as  to  the 
consent  of  the  husband  was  abolished,  and  a  married  woman 
was  thereby  enabled  to  make  a  will  as  fully  as  a  man,  or  a  single 
woman,  subject  only  as  to  the  curtesy  of  the  husband  in  her 
real  estate,  if  he  survived  her.  Del.  Laws,  Vol.  15,  p.  289;  and 
by  these  acts  a  married  woman  was  given  during  the  coverture, 
as  full  control  of  her  property  as  a  man. 

If  the  marriage  of  the  testatrix  revoked  her  will,  it  must  be 
by  force  of  some  statute  of  this  State,  or  some  rule  of  the  com- 
mon law  in  force  here.  Chap.  84,  §  10  of  the  Rev.  Code,  p. 
510,  enumerates  the  only  cases  of  express  revocation  of  wills  re- 
cognized by  our  law,  and  concludes  as  follows:  "But  this  clause 
shall  not  preclude  nor  extend  to  an  implied  revocation."  And 
the  following  are  the  only  cases  of  implied  revocation  created  by 
our  statute  law;  a  will  made  by  a  person  having  no  issue  at  the 
time,  shall,  if  he  leaves  a  child,  be  revoked.  Rev.  Code  of  1874, 
p.  510,  §  11;  and  a  child  bom  after  the  making  of  the  will  for 
whom  no  provision  is  made  in  it,  or  otherwise,  shall  take  the 
same  portion  of  the  parent's  estate  such  child  would  have  taken 
had  the  parent  died  intestate,  but  this  was  only  a  revocation  pro 
tanto  posthumous  children  in  the  mother's  womb  to  be  treated, 
if  bom  alive,  as  within  the  foregoing  provision,  and  take  in  like 
manner;  and  the  widow  of  a  husband  who  shall  before  his  mar- 
riage with  her,  have  made  his  will  without  making  provision 
for  her  in  it,  or  otherwise,  shall  have  the  same  portion  of  his 
real  and  personal  estate,  she  would  have  taken  had  he  died  in- 
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testate,  but  this  also  only  revokes  the  will  pro  tanto.  Ibid.  p. 
513,  §  23.  It  thus  appears  that  by  the  statute  neither  mar- 
riage nor  birth  of  issue  alone  revoke  a  will  in  toto,  but  only  the 
subsequent  birth  of  issue  when  there  was  no  issue  bom  at  the 
time  of  the  making  of  the  will,  and  there  was  no  provision  made 
in  the  will  for  such  after-bom  issue. 

The  rule  of  the  common  law  was  that  the  marriage  of  a  man 
after  the  making  of  his  will,  would  not  revoke  it,  but  the  mar- 
riage of  a  woman  after  the  making  of  her  will  would  revoke  it; 
and  in  regard  to  a  man  the  rule  of  the  common  law  further  was 
that  when  a  man  without  a  child  Aarries  and  afterwards  has  a 
child,  these  two  events  together  operate  a  revocation  of  his  will, 
but  not  one  of  them  only.  Marston  v.  Roe,  35  E.  C.  L.,  457. 
And  by  the  common  law  the  marriage  of  a  woman  after  the 
making  of  her  will  operates  as  a  revocation  of  it,  for  if  she  died 
before  her  husband  it  can  have  no  force  or  effect,  the  making 
being  only  the  inception  of  it,  as  it  is  ambulatory  and  can  have  no 
operation  or  effect  during  her  lifetime,  even  if  she  had  remained 
immarried  until  her  death;  but  if  she  survives  her  husband,  the 
will  is  revived  and  takes  effect  at  her  death  as  if  she  never  had 
been  married.  35  E.  C.  L.,  457;  6  Green.  Cruise,  92;  2  Bro. 
Ch.  Ca.,  534,  544.  And  the  reason  why  the  will  of  a  feme  sole 
is  revoked  by  her  marriage,  is  because  by  her  piarriage  and  dur- 
ing the  continuance  of  it,  she  ceases  by  the  rule  of  the  common 
law  to  have  the  right  and  power  to  control  her  property,  or  to 
make,  alter  or  amend  any  will  in  regard  to  it.  Doe  v.  Staple,  2 
T.  R.,  695,  697. 

If  then  the  rule  of  the  common  law  which  made  marriage  a  re- 
vocation of  the  will  of  a  woman,  and  not  a  revocation  of  the  will 
of  a  man,  was  founded  only  on  the  reason  that  she  by  her  marriage 
voluntarily  lost  during  her  coverture  all  control  of  her  property, 
all  power  to  dispose  of  it,  all  power  to  make  a  will,  and  all 
power  to  alter  one  made  before  her  marriage,  so  that  its  ambula- 
tory character  was  thus  lost,  while  he  by  his  marriage  retained 
all  these  powers  substantially  unimpaired,*  then  there  could  be 
no  ground  to  claim  the  existence  and  application  of  the  rule  to 
the  destruction  of  the  will  of  the  woman  after  she  has  been 
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endowed  by  our  statute  with  all  these  powers  as  fully  as*  a  man. 
Ubi  cadem  ratio,  ibi  idem  jus.  (Where  the  reason  is  the  same, 
there  the  law  is  the  same).  Co.  Lit.  10a,  191a.  Cenate  ratione 
legis  cessat  ipsa  lex.  For  reason  is  the  soul  of  the  common  law, 
and  the  reason  of  the  law  ceasing,  the  law  ceases  itself.  Col  Lit. 
70b.,  7  Rep.  ,69. 

In  several  of  the  States  it  is  provided  by  statute  that  the  mar- 
riage of  a  feme  sole  shall  be  a  revocation  of  her  will.  Such  is 
the  case  in  Pennsylvania,  Indiana,  Missouri  and  Arkansas;  but 
in  Ohio  it  is  enacted  that  her  marriage  shall  not  revoke  her  will. 
In  the  following  cases  it  was  held  that  the  marriage  of  a  feme 
sole  did  not  revoke  her  will.  In  re  Fuller,  79  111.,  99;  Morton 
V.  Onion,  45  Ver.,  145.  On  the  contrary  there  were  other  States 
in  which  they  had  a  statute  expressly  making  marriage  after  the 
making  of  the  will  a  revocation  of  it,  except  in  Rhode  Island, 
cases  in  which  was  held  under  the  statute  of  that  State  that  it 
was  presimiptive  evidence  merely  of  revocation  which  might  be 
rebutted  by  parol  proof  to  the  contrary. 

As  to  the  common  law  rule  of  construction  touching  the  pro- 
spective or  the  restorative  operation  and  effect  of  a  statute,  it 
could  have  no  application  whatever  to  the  question  involved  in 
this  case,  for  the  simple  reason  that  the  common  law  which  had 
before  disabled  a  married  woman  to  make  a  will,  was  afterwards 
wholly  abrogated  and  annulled  in  this  State  by  the  statute,  and 
before  the  will  in  question  went  into  effect  on  the  death  of  the 
testatrix,  and  at  which  time  the  common  law  rule  referred  to  had 
ceased  to  exist  or  to  have  any  effect. 

Cummins  {G.  B.  Rodney  with  him)  for  respondent.  The  re- 
cent statutes  referred  to  of  this  State  are  in  derogation  of  the  com- 
mon law  rule  on  the  subject,  and  should  therefore  be  construed 
strictly.  Dwar.  on  Stat.,  695;  1  Kent's  Com.,  464.  Among 
the  various  modes  in  which  wills  may  be  revoked  is  that  of 
revocation  by  implication  of  law,  and  which  is  expressly  recog- 
nized by  our  statutes,  and  was  well  settled  as  a  principle  of  the 
common  law  adopted  from  the  civil  law  by  the  courts  in  Eng- 
land at  an  early  period,  and  is  to  this  effect;  that  while  marriage 
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and  the  birth  of  issue  after  the  making  of  it  is  required  to  revoke 
a  will  by  implication  when  made  by  a  man,  marriage  itself 
merely  after  the  making  of  it  is  sufficient  to  revoke  it  when  it  is 
made  by  a  woman,  and  very  good  and  strong  reason  was  assigned 
for  the  distinction  in  the  first  case  ruled  upon  the  subject,  which 
in  substance  was  that  by  the  marriage  she  became  subject  to  the 
will  of  her  husband  and  lost  the  power  over  which  she  before 
possessed,  and  which  consequently  destroyed  from  that  time  the 
ambulatory  character  of  it  during  the  residue  of  her  life,  which 
was  contrary  to  the  inherent  and  essential  nature  of  every  will. 
Forse  and  Hembling's  Case,  4  Rep.,  60;  1  Jarm.  on  Wills, 
106;  Lovelass  on  Wills,  367;  Roberts  on  Wills,  151;  Doe  dem. 
Lancashire  v.  Lancashire,  5  T.  R.,  58;  Church  v.  Crocker,  3 
Mass.,  17;  Shep.  Touch.,  452;  25  Law  Lib.,  56;  Tyler  v.  Tyler, 
19  111..  151;  Dupree  v.  Dupree,  45  Geo.,  415;  Perkins  v.  Per- 
kins, 62  Barb.,  531;  Loomis  v.  Loomis,  51  Barb.,  257;  Fren- 
sen's  Will,  26  Pa.,  202;  Phaup  v.  Wooldridge,  14  Grat.,  332; 
De  Vries  v.  Conklin,  22  Mich.,  258;  Miller  v.  Phillips,  9  R.  I., 
141;  In  re  Fuller,  79  111.,  107;  Morton  v.  Onion,  45  Ver.,  145. 

When  the  will  in  this  case  was  made  in  the  year  of  1874  our 
statute  of  1863  was  in  force;  the  provisions  of  it,  however,  have 
no  bearing  whatever  upon  the  question  here  presented,  but  does 
our  subsequent  statute  of  1875,  passed  after  the  will  was  made, 
apply  to  and  include  it  within  the  purview  of  its  provisions,  ac- 
cording to  the  true  and  proper  construction  of  them,  and  the 
manifest  design  and  object  of  that  statute?  There  is  nothing  in 
the  terms  of  it  that  indicate  in  the  slightest  degree  that  it  was 
intended  to  have  any  retrospective  or  retroactive  effect  or  opera- 
tion whatever,  or  was  to  apply  to  all  former  wills  whenever 
made  even  by  women  then  married  however  long  that  might 
have  been  prior  to  the  passage  of  the  statute,  as  well  as  to  those 
which  should  be  made  by  married  women  after  the  passage  of  it. 
It  is  simply  and  strictly  an  enabling  act  in  its  nature  and  char- 
acter, and  the  necessary  scope,  purpose  and  province  of  such  an 
act  is  prospective  purely  to  enable  persons  to  do  and  perform 
thereafter  the  matters  and  things  provided  for  and  authorized  by 
it,  but  not  to  do  or  perform  what  had  already  been  done  before 
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the  passage  of  it,  for  that  is  to  be  done  by  ratifying,  not  by  an 
enabHng  act,  and  unless  an  enabhng  statute  has  some  provision 
to  ratify  what  has  been  done  before  the  enactment  of  it  no  rea- 
sonable or  proper  construction  of  it  can  possibly  give  to  it  that 
operation  or  effect.  The  words  of  the  statute  are  that  any  mar- 
ried woman  of  the  age  of  twenty-one  years  and  upwards  may 
dispose  of  her  property  both  real  and  personal  by  will,  but  this 
will  was  not  made  by  a  married  woman,  but  by  an  unmarried 
woman  who  did  not  become  a  married  woman  until  some  four 
years  after  the  will  was  made,  and  which  was  made  by  her  while 
an  unmarried  woman  before  the  statute  was  enacted.  This,  there- 
fore, is  clearly  the  case  of  a  will  not  within  the  words  of  the  stat- 
ute, and  which  is  just  as  clearly  not  within  the  true  meaning  and 
import  of  it,  even  if  we  go  so  far  as  to  suppose  that  it  was  in- 
tended to  have  any  retroactive  operation  and  includes  a  will 
made  by  a  married  woman  before  the  passage  of  it.  And  just 
here  on  this  particular  point  as  to  the  meaning  and  intention 
and  operation  of  this  provision  of  the  statute,  the  rule  of  con- 
struction before  referred  to  applies  with  peculiar  and  conclusive 
force,  that  being  in  derogation  of  the  common  law  the  statute 
must  receive,  not  a  liberal,  but  a  strict  construction.  2  Bro.  Ch., 
416;  62  Barb.,  531;  1  Kent's  Com.,  464;  Jones  t;.  Wootten,  1 
Harr.,  77.  It  is  doubtful  whether  this  rule  of  construction  was 
ever  adopted  in  Vermont  or  Illinois,  but  here  it  has  been  recog- 
nized from  the  earliest  period  of  our  courts. 

Spruance.  There  is  no  question  in  this  case  as  to  the  con- 
struction of  the  statute,  but  the  question  is  as  to  the  effect  of  it 
on  the  common  law  rule  referred  to,  we  having  no  other  statute 
in  pari  materia,  as  in  the  case  cited  on  the  other  side  from  the 
New  York  Reports,  62  Barb., 531.  Statutes  are  to  be  construed 
with  reference  to  the  common  law,  and  in  general  they  are  not 
to  be  intended  to  make  innovations  in  it  further  than  the  piu:- 
pose  and  phraseology  of  the  statute  seem  to  require.  But  in  this 
case  the  provision  of  the  statute  in  question  is  as  plain  and  ex- 
plicit as  it  is  concise  and  general  in  its  terms,  and  unequivocally 
annuls  in  this  State  the  pre-existing  principle  of  the  common 
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law  which  in  general  denied  to  married  women  the  power  to 
make  a  will,  by  expressly  enabling  married  women  of  the  age  of 
twenty-one  years  and  upwards  to  dispose  of  their  property,  both 
real  and  personal  by  will.  And  inasmuch  as  it  is  an  enabling 
statute,  and  was  made  for  the  benefit  of  married  women,  and 
should  be  construed  liberally  to  effect  the  beneficial  object  of  it; 
and  which  is  a  recognized  rule  of  legal  construction  generally 
applicable  to  such  statutes.  The  only  cases  which  have  arisen 
in  this  country  as  to  the  effect  of  such  a  statute  as  this  upon  the 
common  rule  in  question,  hold  that  in  abrogating  the  reason  for 
it  they  have  abrogated  the  rule  itself.  45  Ver.,  145;  79  111.,  99; 
whilst  all  the  cases  cited  on  the  other  side  were  in  States  where 
there  was  an  express  statute  making  marriage  a  revocation  of  the 
will,  except  in  the  Rhode  Island  cases,  in  which  it  was  held  under 
the  statute  of  that  State  that  it  was  presiimptive  evidence  of  revo- 
cation which  might  be  rebutted  by  parol  testimony. 

The  rule  of  construction  as  to  the  retroactive  effect  and  opera- 
tion of  a  statute  could  have  no  application  whatever  to  this  case, 
for  the  simple  reason  that  the  principle  of  the  common  law 
which  had  before  generally  disabled  married  women  to  make 
wills  in  this  State,  was  afterwards  abolished  by  this  statute,  and 
before  the  instnmient  in  question  became  the  will  of  the  maker 
of  it  upon  her  death.  The  court  would  find  that  the  cases 
before  cited  by  him  from  45  Ver.  and  79  111.  in  regard  to  this 
objection,  are  directly  in  point  and  against  the  principle  con- 
tended for  on  the  other  side.  But  had  the  marriage  in  this 
case  taken  place  before  the  passage  of  the  statute  in  question  he 
would  not  have  thought  of  contending  that  the  will  was  not  re- 
voked by  it;  on  the  contrary,  he  would  in  that  case  have 
admitted  that  the  will  was  revoked  by  the  marriage  under  the 
principle  of  the  common  law. 

Wootten,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  this  court  on  an  appeal  from  the  order  or 
decree  of  the  register  of  wills,  refusing  to  admit  to  probate  the 
paper  writing  purporting  to  be  the  last  will  and  testament  of 
Martha  Smith,  dated  the  21st  of  March,  1874,  who,  subsequently 
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to  the  execution  thereof,  and  on  the  27th  day  of  February,  1878, 
intermarried  with  and  became  the  wife  of  the  Rev.  John  B. 
Clemson  and  died  on  the  14th  day  of  August  in  the  same  year, 
without  issue,  and  without  revoking  the  said  will  made  by  her 
while  a  feme  sole.  The  executors  named  in  the  will  after  the 
death  of  Mrs.  Clemson,  produced  it  before  the  Register  of  New 
Castle  County  and  insisted  on  its  being  admitted  to  probate. 
Objections  were  interposed  in  behalf  of  Dr.  Clemson,  the  surviv- 
ing husband,  on  the  ground  that  the  will  having  been  made  and 
executed  by  Martha  Smith,  a  feme  sole,  was  revoked  by  her 
subsequent  marriage. 

To  this  objection  the  propounders  of  the  will  say  that 
although  it  is  true,  that  by  the  common  law  the  will  would 
have  been  revoked  by  the  marriage,  our  statutes  save  it  from  the 
operation  of  the  common  law  rule.  The  admission  by  the  pro- 
ponents of  the  will,  that  it  would  have  been  revoked  by  the 
marriage  but  for  our  statutes,  narrows  the  case  down  to  that 
question.  We  are,  therefore,  now  to  consider  whether  either  the 
act  of  1873  or  that  of  1875  saves  and  takes  out  of  the  operation 
of  the  common  law  rule  this  paper  writing  purporting  to  be  the 
last  will  and  testament  of  Martha  Smith  not  Martha  Clemson 
which  she  was  at  the  time  of  her  death,  and  when  her  will  could 
only  become  a  valid  one  if  at  all.  This  paper  was  executed  on 
the  21st  day  of  March,  1874.  That  Miss  Martha  Smith  had  an 
undoubted  right  to  make  a  will  when  she  made  the  one  in  ques- 
tion is  not  and  cannot  be  denied;  nor  is  it  denied  that  her  will 
was  revoked  by  her  subsequent  marriage  with  Dr.  Clemson,  un- 
less its  validity  was  preserved  by  the  statute  of  1873  or  that  of 
1875.  The  former  declares  that  a  married  woman  may  with  the 
written  consent  of  her  husband  given  under  his  hand  and  seal, 
in  the  presence  of  two  witnesses,  dispose  of  her  property  by  will. 
The  paper  writing  purporting  to  be  the  last  will  and  testament 
of  Mrs.  Clemson  offered  for  probate  and  to  be  set  up  as  such  was 
not,  of  course,  made  under  the  provisions  of  the  statute  of  1873, 
for  it  was  made  and  executed  by  Martha  Smith,  a  feme  sole,  and 
that  statute  could  not  take  it  out  of  the  common  law  rule  and 
make  the  will  a  valid  one,  it  would  not  have  been  such  a  will  as 
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could  have  been  set  up  and  established  if  the  testatrix  had  been 
married  at  the  time  of  its  execution,  not  having  the  consent  of 
the  husband  and  the  formalities  required  by  the  statute. 

But  the  propoimder  of  this  will  alleges  that  the  statute  of 
1875,  passed  after  the  date  and  execution  of  this  will,  author- 
izes married  women  to  dispose  of  their  property  by  will 
without  the  consent  of  their  husbands,  which  is  true;  that  statute 
does  thus  enable  married  women  to  make  dispositions  of  their 
property  by  will,  but  I  do  not  suppose  that  the  legislature 
intended  to  apply  the  provisions  of  the  act  to  wills  that  had  been 
made  and  executed  by  unmarried  women  before  the  passage  of 
the  statute,  nor  have  I  been  able  by  the  aid  of  any  authority  or 
by  the  force  of  any  argument  or  mode  of  reasoning  to  bring 
my  mind  to  the  conclusion  that  this  statute  has  the  effect  of 
resuscitating  the  revoked  will  of  Martha  Smith,  and  restoring 
its  ambulatory  character,  and  finally,  on  her  death  to  make  it  a 
valid  will  of  a  married  woman  as  she  was  at  the  time  of  her 
death,  being  the  wife  of  Dr.  Clemson,  the  contestant.  Such 
a  conclusion  could  only  be  arrived  at,  if  at  all,  by  giving  the 
statute  a  retrospective  operation  where  it  was  evidently  designed 
to  be  a  prospective  one;  there  is  no  feature  to  be  found  in  the 
act  itself  from  which  an  inference  can  be  drawn  that  it  was 
intended  to  be  retrospective,  but  on  the  contrary,  it  is  apparent, 
that  the  legislature  considered  it  a  prospective  act,  for  its 
language  is  expressive  and  I  think  conclusive  as  to  intention 
and  is  not  susceptible  of  any  other  construction. 

To  give  to  an  act  or  statute  a  retrospective  operation  or  action 
would  be  contrary  to  well-settled  principles  of  law  applicable  to  the 
construction  of  statutes,  unless  it  be  plainly  and  unmistakably 
so  provided  by  the  statute.  This  principle  has  been  recognized 
by  our  own  court  and  very  clearly  so  in  the  case  of  Jones  v. 
Wootten,  1  Harrington,  77,  in  which  the  opinion  of  the  court 
was  delivered  by  Judge  Black  and  concurred  in  by  Chief  Justice 
Thomas  Clayton.  It  is  there  said  the  court  ought  not  to  give 
to  a  law  a  retrospective  operation  or  action  if  it  be  susceptible  of 
any  other. 

The  power  that  makes,  is  not  the  power  to  construe  a  law. 
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The  legislature  may  declare  what  the  law  shall  be,  but  not  what 
it  is  or  what  it  has  been.  That  power  belongs  to  the  judicial 
department  alone.  This  proposition  is  very  clear  and  not  only 
has  the  sanction  of  our  own  covirts,  but  it  has  been  so  held  by 
the  Supreme  Court  of  the  United  States. 

Would  not  such  a  disposition  of  property  by  a  feme  sole  on 
the  eve  of  marriage,  without  the  knowledge  of  her  intended 
husband  be  a  fraud  upon  his  marital  rights  ? 

It  has  been  held  by  the  courts  of  this  State  that  in  the  case  of 
a  ward  settling  with  her  guardian,  who  was  her  father,  on  the 
eve  of  her  marriage,  without  the  knowledge  of  him  to  whom  she 
was  afterward  married,  discharging  her  guardian  from  a  large 
portion  of  his  indebtedness  to  her,  was  a  fraud  upon  the  hus- 
band's marital  rights,  and  therefore  void,  and  the  settlement 
treated  as  nullity.  I  see  no  material  difference  between  that 
case  and  the  one  now  before  this  court. 

It  is  the  opinion  of  the  court,  that  the  order  and  decree  of  the 
register,  refusing  to  admit  the  said  paper  writing,  purporting  to 
be  the  last  will  and  testament  of  Martha  Clemson,  was  correct, 
and  it  is  therefore  ordered  and  decreed  by  this  court,  that  the 
order  and  decree  of  the  register  be  and  it  is  affirmed. 


The   Delaware   State  Fire  and   Marine   Insurance  Com- 
pany V.  William  T.  Croasdale. 

What  is  a  libel  is  a  question  of  law  simply  and  is  anything  written  or  printed, 
or  expressed  by  sign,  caricatures  or  pictures  against  a  natural  person,  or 
artificial  body,  or  corporation,  imputing  to  him  or  it  something  which  has 
a  tendency  to  injure  his  or  its  reputation,  disgrace  or  degrade  him  or  it  in 
society,  lower  him  or  it  in  the  opinion  of  the  world,  or  bring  him  or  it  into 
public  hatred,  contempt  or  ridicule,  if  it  is  done  maliciously,  is  a  hbel. 

The  pubUcation  of  a  libel  is  giving  it  circulation,  and  this  is  done  as  well  by 
composing  or  writing  it  that  it  may  be  published,  if  publication  follows,  as 
by  circulating  it  afterwards. 

Where  it  clearly  appears  in  evidence  that  a  series  of  editorial  articles  alleged 
to  be  libelous  were  written  for  publication  in  the  editorial  department  or 
columns  of  a  daily  newspaper,  and  were  so  published  in  it  from  time  to 
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time,  but  no  direct  evidence  can  be  produced  to  prove  who  wrote  them,  the 
Court  will  in  an  action  against  the  editor-in-chief  of  it  and  who  generally 
wrote  the  editorials  published  in  it  for  writing  them,  leave  it  to  the  jury  to 
determine  from  all  the  proof  in  the  case  whether  he  wrote 'them. 

The  owner  or  controller  of  a  printing  press  has  no  more  right  to  print  or  pub- 
lish a  libel  than  any  one  else,  nor  is  he  under  any  obligation  to  the 
public  that  the  law  recognizes,  to  publish  current  or  common  reports  for  the 
information  and  protection  of  persons  interested  in  anything. 

But  if  the  publication  be  true,  the  truth  of  it  may  be  pleaded  in  justification 
of  it,  both  in  a  civil  action  and  on  an  indictment  for  it  as  a  libel;  if  it  was  pub- 
lished without  any  malicious  or  mischievous  motive;  but  otherwise  the  truth 
of  it  will  not  justify  it. 

This  was  an  action  on  the  case  for  libel  by  The  Delaware 
State  Fire  and  Marine  Insurance  Company,  incorporated  by  the 
legislature  of  this  State,  against  William  T.  Croasdale,  pub- 
lished in  several  editorial  articles,  on  different  days,  in  the 
columns  of  the  Every  Evening  newspaper  in  the  city  of  Wil- 
mington, of  which  he  was  the  principal  or  chief  editor  at  the 
time  of  their  publication.  So  much  of  them  as  was  declared  on 
and  alleged  to  constitute  the  libel  in  the  narr.  were  as  follows: 

"The  company  is  a  fraud  without  a  redeeming  feature,  such 
as  would  be  driven  out  of  any  State  having  proper  and  well 
enforced  insurance  laws."    In  the  paper  of  May  12,  1877. 

"It  is  a  rotten  and  worthless  fraud,  and  we  warn  the  people 
of  Delaware  that  any  money  they  are  foolish  enough  to  pay, 
will  go  into  the  pockets  of  a  pair  of  rascals,  who  ought  to  be  in 
jail.  We  cannot  permit  it  to  go  on  swindling  people  without 
warning,  and  we  caution  the  public  that  so  far  from  withdraw- 
ing our  denunciation  of  the  concern  as  a  fraud  run  by  swindlers, 
we  know  by  this  time  that  it  is  worse  than  we  suspected."  In 
the  paper  of  October  5,  1877. 

"The  Wild  Cat  Company." 

"The  insurance  journals  on  Every  Evening's  exposure  of  The 
Delaware  State  Fire  and  Marine." 

"The  insurance  journals  which  make  the  study  of  the  char- 
acter and  condition  of  companies  their  specialty,  did  not  need 
to  be  informed  of  the  rottenness  of  the  Delaware  State  Fire  and 
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Marine  Insurance  Company  by  a  daily  paper.  They  know  a 
wild  cat  company  when  they  see  it,  and  denounced  this  affair  of 
Myers'  without  waiting  for  a  special  investigation.  They  are 
thoroughly  delighted,  of  course,  with  Every  Evening's  exposure 
of  the  rascally  affair,  however,  and  appear  to  think  that  it  will 
be  sufficient  to  immediately  kill  the  concern,  and  prevent  any 
more  deluded  people  from  doing  business  with  it.  We  suppose 
this  is  in  a  large  degree  true,  but  we  fear  that  some  foolish  peo- 
ple will  still  be  gulled  into  wasting  their  money  by  insuring  in  a 
concern  which  itself  needs  insuring  worse  than  the  most  tinder 
box  building  in  the  whole  city. 

"The  following  comments  by  prominent  insurance  journals 
will  be  found  interesting."     In  the  paper  of  December  11,  1878. 

"A  Very  Thin  Coat  of  Whitewash." 
"They  (meaning  a  certain  Thomas  Darlington,  Joseph  L. 
Carpenter,  Jr.,  Gregg  Chandler  and  Samuel  Murphey)  have 
allowed  themselves  to  be  made  mere  whitewashers  who  spread 
the  thin  coat  of  their  own  credulity  over  a  rotten  fraud.  They 
will,  in  the  eyes  of  thoughtful  people,  be  morally  responsible  for 
any  loss  into  which  the  respect  for  their  names  may  lead  any 
ignorant  and  inexperienced  person  who  does  not  see  through  the 
report  they  have  made."    In  the  paper  of  January  3,  1879. 

"We  do  not  know  that  it  is  worth  while  to  take  any  trouble 
for  the  benefit  of  honest  people  so  utterly  foolish  as  to  have 
anything  to  do  with  such  a  concern  as  the  Delaware  State  Fire 
and  Marine,  but  if  any  such  people  have  any  friends,  we  advise 
them  to  look  into  the  provisions  of  the  rascally  bill  which  has 
now  stuck  in  the  Senate  for  a  time,  and  which  Bright,  after 
getting  Myers  to  coach  him,  is  now  lobbying  for.  How  much 
longer  is  it  going  to  take  to  make  the  people  of  this  State  com- 
prehend just  what  sort  of  man  this  Bright  is?  How  much 
longer  does  Rev.  Dr.  Caldwell  purpose  to  stand  up  before  this 
community  as  a  preacher  of  righteousness  with  such  a  man  a 
member  in  good  standing  in  his  church?"  In  the  paper  of 
February  25,  1879. 

The  pleas  were   the  general   issue,   not    guilty,   and  several 


I 


184  DELAWARE 

Delaware  F.  &  M.  Ins.  Co.  v.  Croasdale. 

special  pleas  of  justification,  that  the  publications  were  true,  that 
the  allegations  contained  in  them  were  then  matters  of  geneial 
rumor  and  report,  and  were  fit  matters  for  publication  in  the 
newspapers  for  the  information  and  protection  of  the  public  in 
such  a  case. 

The  trial  was  a  protracted  one  and  nimierous  witnesses  were 
examined  in  it,  but  the  material  facts  involved  and  proved  in  it, 
will  sufficiently  appear  from  the  charge  of  the  court  in  submit- 
ting it  to  the  jury. 

Although  it  was  proved  and  admitted  that  the  defendant  was 
the  editor-in-chief  of  the  Every  Evening  at  the  time  of  the 
several  publications,  there  was  no  direct  proof  that  he  was  the 
author  of  them  or  any  of  them,  and  when  called  as  a  witness  to 
the  stand  by  counsel  for  the  plaintiff  to  prove  that  he  was  the 
author  of  them,  he  declined  to  answer  the  question,  because  he 
was  not  bound  to  criminate  himself,  if  he  should  afterw^ards  be 
indicted  for  it,  and  was,  on  that  ground,  excused  by  the  Court. 
And  in  the  absence  of  such  direct  proof,  when  the  counsel  for 
the  plaintiff  had  closed  the  examination  of  their  witnesses  in  the 
case,  Jt 

Bird,  for  the  defendant,  made  a  motion  for  a  non-suit,  on  the 
ground  that  the  plaintiff  had  wholly  failed  to  prove,  as  he  was 
bound  to  do  under  the  first  issue  joined  in  the  action,  that  the 
defendant  was  the  author  of  the  articles  in  question. 

Lore,  for  the  plaintiff:  The  Court  woidd  observe  that  they 
had  proved  by  Mr.  Bell,  who  was  connected  with  the  Every 
Evening,  and  the  publication  of  it,  that  the  defendant  was  the 
editor-in-chief  of  it,  as  he  termed  him,  and  that  the  editorials  in 
it  were  in  general  written  by  the  defendant,  although  sometimes 
editorials  in  it  were  written  by  himself  and  by  Mr.  Humphries, 
but  they  ftirther  proved  by  him,  and  also  by  Mr.  Humphries, 
that  neither  of  them  wrote  either  of  the  editorials  in  question; 
and  was  not  that  sufficient  evidence  to  go  to  the  jury  that  the 
defendant  wrote  them  and  had  them  published  in  the  paper  of 
which  he  was  the  chief  editor,  and  for  which  he  generally  wrote 
the  editorials? 
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The  Court  so  considered,  and  refused  the  motion  for  a  non-suit. 

Lore  {Whitely  with  him),  for  the  plaintiff:  A  libel  in  law  is 
a  publication  made  with  malice  injurious  to  the  character  and 
credit  of  the  party  libeled,  whether  a  natural  or  an  artificial 
person,  or  a  corporation,  and  in  this  case  it  was  self-evident  that 
the  language  of  the  libel  was  full  of  the  bitterest  malice  and 
venom.  But  it  was  not  necessary  in  such  a  case  as  this  to  prove 
that  the  defendant  actually  wrote  the  libel.  It  had  been  proved 
and  was  admitted  that  he  was  the  editor-in-chief  of  the  paper, 
and  that  these  libellous  articles  were  all  published  as  editorials 
in  the  editorial  department  or  coltmins  of  it,  and  that  made  him, 
as  such  editor,  personally  responsible  to  the  plaintiff  for  the 
publication  of  them.  As  to  the  first  plea  of  the  defendant,  that 
the  alleged  libel  was  substantially  true,  that  was  not  sufficient 
because  every  plea  of  justification  in  such  a  case  must  be  as  broad 
as  the  charge  itself,  and  the  defendant  must  justify,  in  such 
special  plea,  the  charge  as  he  has  made  it.  9  E.  C.  L.  Rep.,  295; 
4  Dowl.  V.  Ryl.,  230;  Wend.,  487;  20  Wend.,  57;  24  Wend., 
354;  12  Ver.,  456;  Towns,  on  Libel  and  Slander,  §  362, 
note  1. 

Bird  (Bates  with  him  for  the  defendant) :  What  are  recognized 
as  privileged  commtmications,  or  in  the  nature  of  privileged 
communications,  are  not  libelous  in  contemplation  of  law,  unless 
published  with  malice,  nor  will  the  law  presume  or  imply  that 
such  a  communication  was  published  with  malice,  but  the  party 
alleging  it  will  be  bound  to  prove  it.  What  will  constitute  such 
communications  may  be  found  well  defined  and  classified  in  2 
Add.  on  Torts,  §  1091,  n.  1;  2  Greenl.  Ev.  §  418  48  111., 
89.  And  with  respect  to  quasi  public  corporations  which  claim 
the  confidence  of  the  public,  it  had  been  wisely  held  that  the 
free  criticism  of  them  by  the  public  press  is  rather  to  be  encour- 
aged than  condemned  by  the  courts.  24  Wend.,  434;  2  Phil., 
Ev.,  950;  1  R.  &  M.,  384;  2  Stark.  Rep.  153.  We  have,  in 
addition  to  this,  a  statute  which  provides  that  on  the  trial  of  an 
indictment  for  libel,  the  truth  of  the  matter  charged  may  be  given 
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in  evidence,  and  if  the  jury  so  find,  and  that  the  act  was  induced 
by  good  motives  and  was  without  maHcious  intent,  the  defendant 
shall  be  acquitted;  and  in  a  civil  action  therefor,  in  which  the 
truth  is  pleaded  and  proved,  if  found  that  it  was  written  or 
published  properly  for  public  information,  and  with  no  malicious 
or  mischievous  motive,  the  jury  may  find  for  the  defendant. 
Rev.  Code,  654,  §§1,2. 

Whitely  here  asked  of  the  Court,  in  reply  to  the  authorities 
cited  on  the  other  side  upon  the  point  made  as  to  what  were 
termed  privileged  communications,  to  refer  to  the  following 
authorities  for  the  well-settled  principle  of  law  that  in  action  for 
libel  by  any  party,  there  is  no  difference  whether  the  publication 
of  it  was  by  the  editor  of  a  newspaper,  or  by  any  other  person 
whatever.  Towns,  on  Libel  and  Slander,  §§  481,  482;  Daw- 
son V.  Duncan,  90  E.  C.  L.  Rep.,  229;  Sheckell  v.  Jackson,  10 
Cush.,  26. 

The  Court,  Comegys,  C.  J.,  charged  the  jury. 

Gentlemen  of  the  Jury : 

The  case  which  has  been  on  trial  before  you  for  so  long  a  time, 
and  which  I  am  about  to  deliver  to  you  for  your  decision,  is  an 
action  of  libel  brought  by  the  Delaware  State  Fire  and  Marine 
Insurance  Company,  a  corporation  duly  created  by  a  law  of  this 
State,  passed  in  that  behalf,  against  William  T.  Croasdale,  a 
citizen  of  Wilmington,  in  this  county;  the  company  being  the 
plaintiff,  and  he  the  defendant,  and,  for  convenience,  I  shall 
speak  of  them  hereafter  as  plaintiff  and  defendant  respectively. 

Under  the  charter  granted  by  the  legislature  (which  was  at  the 
January  session  of  1875),  the  company  organized  itself  in  the 
usual  mode  by  the  selection  of  officers  and  opening  subscription 
books,  at  Delaware  City,  in  this  county,  soon  afterwards,  and 
continued  to  do  business  there  until  on  or  about  the  first  of 
January,  1878,  when  its  office  was  closed  at  that  point  and  an- 
other opened  in  Wilmington,  where  it  now  is  held.  These  facts 
appear  by  the  testimony  of  Messrs.  Money  and  Henry,  who  were 
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sometime  officers  residing  at  Delaware  City,  and  by  William 
Bright,  speaking  as  to  the  location  of  the  Company's  office  at 
Wilmington.  The  plaintiff,  it  appears  by  the  charter  in  evidence, 
had  the  right  to  transact  a  stock  insurance  business,  and  also  a 
mutual  insurance  business — the  former  requiring  a  capital  to 
operate  with,  and  the  latter  not  needing  any  as  such,  but  only 
the  obligations  of  its  members,  called  premium  notes,  and  the 
accrued  and  invested  interest  upon  them. 

Whilst  the  plaintiff  was  engaged  in  its  business  of  insurance 
under  its  charter,  viz.,  on  the  12th  of  May,  1877,  the  following 
language,  or  charge,  with  respect  to  it,  appeared  in  the  Every 
Evening,  a  newspaper  published  daily  in  the  city  of  Wilming- 
ton: 

"The  company  is  a  fraud  without  a  redeeming  feature,  such 
as  would  be  driven  out  of  any  State  having  proper  and  well 
enforced  insurance  laws." 

Afterwards,  on  the  5th  of  October,  of  the  same  year,  the  fol- 
lowing also  appeared  in  the  same  paper: 

"It  is  a  rotten  and  worthless  fraud,  and  we  warn  the  people 
of  Delaware  that  any  money  they  are  foolish  enough  to  pay  will 
go  into  the  pockets  of  a  pair  of  rascals  who  ought  to  be  in  jail." 

"We  cannot  permit  it  to  go  on  swindling  people  without 
warning,  and  we  caution  the  public  that  so  far  from  withdrawing 
our  denunciation  of  the  concern  as  a  fraud  run  by  swindlers,  we 
know  by  this  time  that  it  is  worse  than  we  suspected." 

On  the  11th  day  of  December,  1878,  there  appeared  in  the 
same  paper  the  following: 

"The  Wild  Cat  Company.  The  Insurance  Journals  on  Every 
Evening's  Exposure  of  the  Delaware  State  Fire  and  Marine. 

"The  insurance  journals  which  make  the  study  of  the  char- 
acter and  condition  of  companies  their  specialty,  did  not  need 
to  be  informed  of  the  rottenness  of  the  Delaware  State  Fire  and 
Marine  Insurance  Company  by  a  daily  paper.  They  know  a 
wild  cat  company  when  they  see  it,  and  denounced  this  affair  of 
Myers'  without  waiting  for  a  special  investigation.  They  are 
thoroughly  delighted,  of  course,  with  Every  Evening's  exposure 
of  the  rascally  affair,  however,  and  appear  to  think  that  it  will  be 


188  DELAWARE 

Delaware  F.  &  M.  Ins.  Co.  v.  Croasdale. 

sufficient  to  immediately  kill  the  concern,  and  prevent  any  more 
deluded  people  from  doing  business  with  it.  We  suppose  this 
is,  in  a  large  degree,  true;  but  we  fear  that  some  fooHsh  people 
will  still  be  gulled  into  wasting  their  money  by  insuring  in  a 
concern  which  itself  needs  insuring  worse  than  the  most  tinder- 
box  building  in  the  whole  city. 

"The  following  comments  by  prominent  insurance  journals 
will  be  found  interesting." 

In  less  than  a  month  afterwards,  viz.,  on  the  3d  of  January, 
1879,  this  language  was  used  in  the  same  paper: 

"A  very  thin  coat  of  whitewash.  They  (meaning  a  certain 
Thomas  Darlington,  Joseph  L.  Carpenter,  Jr.,  Gregg  Chandler, 
and  Samuel  Murphey)  have  allowed  themselves  to  be  made  mere 
whitewashers,  who  spread  the  thin  coat  of  their  own  credulity 
over  a  rotten  fraud.  They  will,  in  the  eyes  of  thoughtful  people, 
be  morally  responsible  for  any  loss  into  which  the  respect  for  their 
names  may  lead  any  ignorant  and  inexperienced  person  who  does 
not  see  through  the  report  they  have  made." 

And  finally,  on  the  25th  of  the  following  month  (February, 
1879)  these  words  were  published  in  said  paper: 

"We  do  not  know  that  it  is  worth  while  to  take  any  trouble 
for  the  benefit  of  honest  people  so  utterly  foolish  as  to  have  any- 
thing to  do  with  such  a  concern  as  the  Delaware  State  Fire  and 
Marine,  but  if  any  such  people  have  any  friends  we  advise  them 
to  look  into  the  provisions  of  the  rascally  bill  which  has  now 
stuck  in  the  Senate  for  a  time,  and  which  Bright,  after  getting 
Myers  to  coach  him,  is  now  lobbying  for.  How  much  longer 
is  it  going  to  take  to  make  the  people  of  this  State  comprehend 
just  what  sort  of  man  this  Bright  is?  How  much  longer  does 
Rev.  Dr.  Caldv/ell  purpose  to  stand  up  before  this  community 
as  a  preacher  of  righteousness  with  such  a  man  a  member  in  good 
standing  in  his  church?" 

These  different  expressions,  as  they  have  been  quoted  to  you 
from  the  plaintiff's  declaration,  are,  standing  by  themselves, 
without  point  or  application;  but  by  means  of  what,  in  technical 
phrase,  is  called  an  innuendo,  each  of  them  is  alleged  to  refer  to 
the  plaintiff,  and  it  is  not  denied  that  they  do  not  refer  to  it. 
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and  were  meant  to  charge  it  with  being  a  concern  conducting  its 
business  on  fraudulent  principles,  or  with  fraudulent  purposes. 
The  action  is  brought  to  recover  damages  for  this  alleged  wrong. 
The  defendant  has  pleaded  to  the  charges  against  him  in  the 
plaintiff's  declaration,  five  several  pleas;  the  first  of  which  is,  that 
he  is  not  guilty  of  the  publication;  the  others  are  what  are  called 
pleas  of  justification,  that  is,  he  admits  that  he  published  the 
articles,  but  justifies  his  conduct  in  so  doing  upon  four  grounds: 
1st.  That  the  words  "were  substantially  true,  and  that  the  same 
were  published  properly  for  public  information  and  with  no 
malicious,  or  mischievous  motives."  2d.  That  "they  were  matters 
of  common  report,  and  that  the  said  defendant  was  engaged  in 
printing  and  publishing  the  newspaper  in  said  declaration  men- 
tioned, and  was  under  an  obligation  to  the  public  to  print  and 
publish  such  common  report  for  the  information  and  protection 
of  persons  interested  in  obtaining  insurance."  3d.  That  the 
"statements  made  in  the  said  supposed  libel  at  and  before  the 
printing  and  publishing  thereof  were  true;"  and  4th.  That  the 
"statements  made  in  the  said  supposed  libel  at  and  before  the 
printing  and  publishing  thereof  were  true  and  the  same  were 
published  properly  for  public  information  ,and  with  no  malicious 
or  mischievous  motives"  To  each  of  these  pleas  the  plaintiff 
has  made  answer,  by  joining  issue  with  him  upon  the  plea  of  not 
guilty,  and  by  traversing  or  denying  the  allegations  of  the  rest, 
and  tendering  issue  upon  such  denial — ^which  issue,  having  been 
accepted  by  the  defendant,  the  case  is  brought  down  to  a  few 
questions,  which  are  now  to  be  determined  by  your  verdict, 
under  the  instruction  of  the  court  with  respect  to  the  law  govern- 
ing the  case. 

Although  the  defendant  has,  by  the  four  different  pleas  of 
justification,  admitted  that  the  alleged  libels  were  published  by 
him,  yet  his  first  plea,  of  not  guilty,  denies  that  they  were;  and 
it  is  the  rule  that  where  there  is  a  plea  traversing  the  declaration, 
that  is,  denying  all  the  material  facts  necessary  to  be  proved  by 
the  plaintiff,  every  such  fact  must  be  affirmatively  proved  by 
him,  and  he  cannot  rely  upon  the  defendant's  admission  in  his 
pleas  in  bar,  or  justification,  as  the  other  pleas  in  this  case  are 
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intended  to  be.  It,  therefore,  devolved  on  the  plaintiff  in  this 
case  to  show  that  the  expressions  or  language  set  forth  in  his 
declarations  are  what  is  known  as  libellous;  that  the  defendant 
published  them,  that  is,  circulated  them,  or  wrote  them  with  a 
view  to  publication,  and  that  they  were  published;  that  they 
relate  to  the  plaintiff;  and  the  damage  occasioned  by  them.  In 
order  that  you  may  be  satisfied  whether  the  plaintiff  has  done 
this  or  not,  it  is  necessary  that  you  should  be  instructed  what  a 
libel  is,  and  what  is  libellous  matter.  That  is  a  question  of  law 
simply,  and  you  must  rely  upon  the  court  for  evidence  of  what 
the  law  is.  With  respect  to  the  publication,  or  writing  for  pub- 
lication, and  the  application  of  the  language  to  the  plaintiff, 
and  also  the  damage  sustained  by  it  from  it,  you  rely  upon  the 
proof  before  you  of  witnesses,  except  where  (if  a  certain  state 
of  things  existj  there  is  no  need  of  actual  proof  of  any  damage. 
Various  definitions  of  libel  are  given  in  the  books  of  reports 
of  trials,  as  well  in  this  State  as  elsewhere,  and  are  to  be  found 
also  in  elementary  treatises.  They  vary  slightly  in  language, 
but  they  mean  the  same  thing — that  anything  written,  or  printed, 
or  expressed  by  signs,  caricatures,  or  pictures,  against  a  natural 
person,  or  artificial  body  as  a  corporation,  imputing  to  him  or  it 
something  which  has  a  tendency  to  injure  his  or  its  reputation, 
disgrace  or  degrade  him  or  it  in  society,  lower  him  or  it  in  the 
opinion  of  the  world,  or  bring  him  or  it  into  public  hatred, 
contempt  or  ridicule — if  done  maliciously — is  a  libel.  Sexton 
V.  Harris,  3  Harr.,  467.  Applying  this  definition  to  the  language 
used,  as  set  forth  in  the  declaration,  there  is  no  room  for  doubt 
that  the  words  stated  in  all  the  different  coimts  of  the  declara- 
tion, or  divisions  of  it,  are  libellous,  and  if  used  maliciously, 
subject  their  author  to  liability  for  them  by  way  of  damages.  We 
therefore,  assxmie  that  the  plaintiff  has  shown  that  the  language 
set  forth  is  libellous.  The  next  thing  for  him  to  prove  was 
that  the  defendant  published  them.  Publication  of  a  libel  is 
giving  it  circulation.  This  is  done,  as  well  by  composing,  or 
writing  it,  that  it  may  be  published,  if  publication  follow,  as  by 
circulating  it  afterwards.  The  writer  of  a  libellous  article  for 
publication  in  a  newspaper  or  otherwise;  the  person,  or  corpora. 
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tion  which  issues  it  to  the  world,  and  every  one  who  afterwards 
circulates  it,  is  liable,  under  the  law,  to  damages  to  an  aggrieved 
party — if  from  the  facts  it  appear  that  he  is  entitled  to  recover 
any.  In  this  case  the  allegation  of  the  plaintiff  is,  that  the 
defendant  composed,  or  wrote,  these  several  libellous  articles  for 
circulation  through  the  columns  of  the  Every  Evening  news- 
paper, a  sheet  printed  in  Wilmington  daily,  and  shown  by 
proof  to  have  had  a  circulation  of  about  four  thousand  a  day, 
besides  an  extensive  exchange  with  other  newspapers  in  and  out 
of  the  State,  and  he  presents  you  with  several  witnesses  to  prove 
that  fact,  all  of  whom  state  that  the  defendant  is  and  was  at  the 
time  of  their  publication  the  editor-in-chief  (as  they  call  him)  of 
that  paper.  It  is  shown,  by  their  testimony,  that  the  several  articles 
from  which  the  libellous  language  is  extracted,  were  editorial 
articles,  and  published  in  the  editorial  columns.  Although,  two 
of  the  three  witnesses.  Bell  and  Humphrey,  testified  that  thev 
occasionally  contributed  editorial  articles  to  the  paper  in  the 
absence  of  the  defendant,  yet  each,  speaking  for  himself,  testi- 
fied that  he  did  not  write  those  in  question.  They  also  went 
further  and  stated  that  they  did  not  know  who  wrote  them. 

In  answer  to  the  counsel  for  the  defendant,  they  stated  that, 
sometimes,  other  articles  than  those  written  by  the  editor-in- 
chief,  the  defendant,  and  thus  occasional  ones,  were  written  by 
others,  but  they  did  not  know  who  those  others  were.  This  ap- 
parently deplorable  want  of  knowledge  on  the  part  of  the  wit- 
nesses above  named,  is  explained,  however,  by  the  fact  that  the 
editorials,  when  written,  pass  into  the  hands  of  one  whose  duty 
it  is  to  adjust  or  arrange  them  for  publication  in  the  paper; 
and  that  person  is  the  witness,  J.  Harvey  Young,  who  states 
that,  when  received,  they  are  so  arranged  by  him  for  the  com- 
positors— that  is,  the  persons  who  set  the  type.  He  did  not 
know  who  was  the  author  of  them;  but  he  did  know  that  they 
came  into  his  hands  by  due  course,  to  be  forwarded  to  the  type- 
setters and  thence  to  the  presses.  It  is  not  his  duty  to  read  the 
matter,  and  therefore  it  well  may  be  that  he  did  not  peruse  those 
libels.  So  that  you  have  this  important  fact  without  dispute: 
that  these  editorials  were  written  for  publication.     This  usage, 
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proved  by  Young,  settles  that  question;  for  editors  must  be 
acquainted  with  what  it  is  the  practice  to  do  with  their  effusions. 
Copies  of  the  editions  of  the  Every  Evening,  or  rather  numbers 
of  the  editions  in  which  the  libels  were  published,  have  been  ex- 
hibited to  you  and  proved  and  admitted  by  the  defendant;  the 
publication  is  therefore  proved.  It  has  also  been  testified  before 
you  by  witnesses,  examined  in  support  of  the  innuendoes  in  the 
declaration,  that  the  libellous  words  refer  to  the  plaintiff.  In 
support  of  its  case  therefore,  under  the  plea  of  not  guilty,  the 
plaintiff  presents  you  with  this  court's  charge  that  the  words 
in  the  declaration  are  libellous;  with  uncontroverted  proof  that 
they  were  published  to  the  world  in  Every  Evening  newspaper; 
with  the  testimony  of  Young  that  editorial  matter  sent  to  him 
is  understood  to  be  for  publication  and  receives  it ;  by  that  of  Bell 
and  Himiphrey  that  these  publications  are  portions  of  editorial 
matter;  and  by  other  proof  as  well  as  theirs,  that  the  subject  of 
the  libellous  attacks  was  the  plaintiff.  One  thing  only  is  fur- 
ther necessary  for  the  plaintiff  to  do,  under  the  plea  of  not 
guilty,  and  that  is,  to  show  that  the  defendant  wrote  the  edi- 
torials containing  those  libels.  He  has  offered  you  proof  upon 
that  point,  and  that  question  is — is  it,  in  your  opinion,  sufficient 
to  fix  the  defendant  with  the  authorship  ?  If  not  then  you  must 
render  a  verdict  for  the  defendant  of  not  guilty  and  that  ends  the 
case.  That  proof  is — that  the  defendant  was  the  editor-in-chief  of 
the  Every  Evening — that  is  the  person  who  wrote  the  chief  part  of 
its  editorial  matter,  and  that  those  who  occasionally  wrote  such 
matter  did  not  compose  the  libels.  As  to  the  other  persons  who 
sometimes  wrote,  there  was  no  verbal  suggestion  ventured  that 
they  wrote  them.  The  case  you  are  trying  being  a  civil  action  we 
have  to  say  to  you  that,  in  settling  this  question  of  authorship, 
your  duty  is  to  look  at  the  testimony  with  respect  to  it,  and 
weigh  the  fact  of  editorship-in-chief  and  composer  of  most  of  the 
editorial  matter  and  the  denial  of  the  co-editors  that  they  wrote 
any  of  them,  against  the  statement  that  sometimes  others  wrote  ed- 
itorials for  the  Every  Evening.  If  you  find  the  former  of  more  value 
than  the  latter,  that  is  of  greater  preponderance  or  weight,  then 
you  may  conclude  that  the  defendant  is  the  author  of  the  libels; 
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for  the  verdict  of  a  jury  in  civil  actions  ought  to  be  for  the  side 
where  the  greatest  weight  of  evidence  is.  So  concluding,  the  plain- 
tiff, if  there  were  no  other  plea  in  the  case  but  that  of  not  guilty, 
would  be  entitled  to  your  verdict.  The  right  of  a  plaintiff  to  a 
verdict  in  an  action  to  recover  damages,  as  this  is,  implies  that 
he  is  entitled  to  recover  some;  but  how  much  depends  upon  the 
proof  in  the  case  in  most  instances.  This  branch  of  the  charge, 
now  being  delivered  to  you,  will  be  treated  of  hereafter.  We 
will-now  consider  the  other  defences  set  up  by  the  defendant. 

The  plaintiff's  allegation  is  that  each  of  these  several  libels 
was  published  by  the  defendant  maliciously  with  intent  to  in- 
jure the  plaintiff  in  its  good  name,  fame,  and  credit,  and  bring  it 
into  public  infamy  and  disgrace,  etc.,  and  this  is  contained  in 
each  of  the  several  five  coimts  of  his  declaration.  To  this  the 
defendant  replies  generally  to  all  the  coimts,  the  several  pleas 
above  mentioned,  which  confess  the  allegation  set  forth,  but 
seek  to  avoid  the  consequences  by  asserting  matter  of  defence; 
which  the  plaintiff  usually  denies  (as  has  been  done  in  this  case) 
offering  to  submit  the  question  to  the  arbitrament  of  a  jury. 
The  parties  are  therefore  at  issue  not  only  upon  the  aforesaid 
plea  of  not  guilty,  but  also  upon  the  other  defences  set  up  by 
the  defendant,  which,  to  repeat,  are  that  the  words  were: 

1.  "Substantially  true,  and  that  the  same  were  published 
properly  for  public  information,  and  with  no  malicious  or  mis- 
chievous motives." 

2.  That  "they  were  matters  of  common  report,  and  that  the 
said  defendant  was  engaged  in  printing  and  publishing  the  news- 
paper in  said  declaration  mentioned,  and  was  under  an  obliga- 
tion to  the  public  to  print  and  publish  such  common  report  for 
the  information  and  protection  of  persons  interested  in  obtain- 
ing insurance."* 

3.  "That  the  statements  made  in  the  said  supposed  libel  at 
and  before  the  printing  and  publishing  thereof  were  true." 


*  These  two  pleas  are  not  valid  ones,  and  ought  to  have  been  demurred  to; 
but,  issue  having  been  taken  upon  them,  we  must  take  them,  not  as  defences 
to  the  action,  but  rather  as  pleas  in  mitigation  of  damages. 
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4.  "That  the  statements  made  in  the  said  supposed  libel  at 
and  before  the  printing  and  publishing  thereof  were  true,  and 
the  same  were  published  properly  for  public  information,  and 
with  no  malicious  or  mischievous  motives."  As  each  of  these 
valid  defences  as  the  pleadings  stand,  is  presented  as  an  answer 
to  all  the  different  counts  of  the  declaration,  it  follows  that  if 
the  defendant  has,  in  your  opinion,  succeeded  in  maintaining 
either  of  them,  the  plaintiff  cannot  recover,  and  the  defendant  is 
entitled  to  your  verdict.  That  is  to  say,  if  the  defendant' has 
shown  that  the  statements  were,  at  and  before  the  printing  and 
publishing  thereof,  true,  or  that  they  were  true,  and  were  pub- 
lished properly  for  public  information  and  with  no  malicious  or 
mischievous  motives.  But  this  is  subject  to  the  qualification 
that  if  you  should  find  that  notwithstanding  the  truth  of  the 
charges  (if  they  should  appear  to  you  to  be  true),  yet,  if  the  de- 
fendant was  actuated  in  giving  currency  to  them  by  a  malicious 
motive,  he  is  not  entitled  to  your  verdict,  and  you  should  find 
against  him. 

Although  it  is  the  law,  imdoubtedly,  that  the  truth  of  the 
charges  when  pleaded  and  proved  is  a  defence  to  an  action  like 
the  present,  yet  it  is  not  so  if  the  motive  of  the  publication  was  not 
a  good  one,  but  was  malicious;  in  which  case  the  plaintiff  would 
be  entitled  to  recover,  for  the  defendant's  malice.  This  has  always 
been  the  law,  and  is  not  altered  by  the  Act  of  Assembly  passed 
on  the  4th  of  March,  1857,  the  second  section  of  which  pro- 
vides, "That  in  actions  for  damages  for  the  writing  or  publishing 
a  libel,  where  the  truth  is  pleaded  and  given  in  evidence,  if  it  be 
found  that  the  same  was  written  or  published  properly  for  public 
information,  and  with  no  malicious  and  mischievous  motives  the 
jury  may  find  for  the  defendant  or  defendants,"  which  appears 
to  leave  the  law  just  where  it  was  before.  If,  therefore,  you 
should  find  that  every  one  of  these  charges  is  true,  yet  if  you 
also  find  that  the  defendant  was  actuated  by  mischievous  or  ma- 
licious motives,  you  should  find  for  the  plaintiff.  However  much 
it  may  be  true,  that  it  is  no  libel  upon  one's  character  to 
publish  the  truth  about  it,  if  the  motive  be  a  good  one;  yet  it 
would  be  a  gross  abuse  of  the  constitutional  privilege  of  printing 


SUPERIOR  COURT.  195 

Delaware  F.  &  M.  Ins.  Co.  v.  Croadasle. 

upon  any  subject,  to  drag  before  the  public  the  private  character 
of  a  person,  for  the  malicious  purpose  of  injuring  or  destroying 
it.  There  is  no  worse  enemy  to  the  peace  and  quiet  of  society 
than  he  who  publishes  defamatory  articles  against  another.  And 
the  owner  or  controller  of  a  printing  press  has  no  more  right  to 
print  or  publish  libellous  matter  than  any  one  else;  nor  is  he 
under  any  obHgation,  that  the  law  recognizes,  to  the  public  (as 
one  of  the  pleas  alleges)  to  print  and  publish  ciurent  or  common 
reports  for  the  information  and  protection  of  persons  interested 
in  anything,  though  having  printed  it  in  good  faith,  he  is  not 
to  be  subjected  to  punitory  damages  for  so  doing. 

Has  the  defendant,  in  this  case  before  you,  made  good  his 
pleas?  that  is  has  he  proved  them  to  your  satisfaction,  and  was 
he  free  from  malice  in  publishing  what  he  did  of  the  plaintiff? 
If  he  have,  indeed,  made  them  good,  or  proved  them,  your  ver- 
dict should  be  for  him,  unless  the  plaintiff  has  satisfied  you  by 
something  in  the  case  (for  no  proof  has  been  offered  by  him 
through  witnesses  to  establish  it)  that  the  motive  of  the  defendant 
was  malicious  and  such  motive  will  be  taken  to  have  been  a  good 
one  if  the  charges  have  been  proved  true,  imless  proof  to  the 
contrary  be  made  by  his  adversary.  And  here,  it  is  proper  that 
I  should  tell  you  what  malice  is,  in  legal  contemplation.  In 
common  speech,  malice  means  ill-will,  hatred,  malevolence,  spite, 
vindictiveness,  or  other  of  the  malignant  passions  of  the  human 
heart;  but  when  we  speak  of  malice  as  a  subject  of  legal  contem- 
plation, we  mean  the  doing  of  an  act  or  wrongful  act  purposely 
done  without  just  cause.  Hilliard  on  Torts,  351.  The  motive 
of  the  defendant,  where  there  is  no  testimony  offered  with  respect 
to  it,  "is  to  be  gathered  from  the  circtmistances  attending  the 
publication.  If  the  attending  circtmistances  prove  nothing  one 
way  or  the  other  about  the  intent,  then  the  intent  must  be 
gathered  from  the  pa,per  itself,  and  if  that  is  libellous — if  it  tends 
to  vilify,  defame  and  injure  the  plaintiff — the  inference  of  law  as 
well  as  of  common  sense  is,  that  such  was  the  intention,  and  the 
publication  is  therefore  taken  to  be  malicious."  Layton  i;.  Har- 
ris, 3  Harrington,  407.  Let  us  turn  now  to  the  defendant's 
proof. 
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Of  course  if  the  defendant  has  failed  to  prove  the  truth  of  his 
charges  against  the  plaintiff,  the  latter  must  have  a  verdict 
against  him.  Has  he  proved  the  language  of  the  alleged  libels 
to  be  true?  That  is  the  question,  and  the  vital  one  in  this  case. 
Has  he  made  such  proof  as  satisfies  your  minds  that  the  plain- 
tiff was  a  fraud  that  is  a  dishonest  fraudulent  concern  ?  Let  us 
look  to  the  evidence  offered  by  him  for  that  purpose,  and  the 
opposing  testimony  presented  by  the  plaintiff. 

I  shall  not  fatigue  you  by  rehearsing  all  the  testimony  in  this 
case,  for  it  is  doubtless  well  remembered  by  you,  unless  indeed 
from  the  great  length  of  time  employed  in  producing  it  (about 
five  days  and  a  half)  your  minds  have  not  been  able  to  retain  it. 
It  would  consume  quite  another  day,  if  I  were  to  recount  it  all. 
I  shall  therefore  only  call  your  particular  attention  to  the  most 
prominent  features  of  it,  leaving  you  to  connect  the  rest  with 
what  I  present. 

The  defendant  has  shown  to  you  by  several  witnesses,  who 
were  the  first  officers  of  the  corporation  plaintiff,  that  it  com- 
menced its  business  both  as  a  stock  company,  and  as  a  mutual 
company.  A  stock  company  is  authorized  to  receive  subscrip- 
tions of  stock,  and  issue  policies  of  insurance  upon  the  credit  of 
it.  The  object  of  the  stock  subscriptions  is  to  provide  a  fund 
for  the  payment  of  the  policies  when  loss  occurs.  In  fact  it  can 
have  no  other  means  therefor,  according  to  the  usual  condition 
of  such  companies.  Those  witnesses,  one  and  all,  who  spoke 
upon  the  subject  of  the  state  of  the  stock  company,  told  you  that 
no  subscriptions  of  stock  were  ever  made  that  were  paid;  in 
other  words  that  the  company  started  in  business  at  Delaware 
City  without  any  capital  at  all.  How  then  did  it  become  pos- 
sessed of  anything  by  which  to  meet  any  losses  by  fire  that  might 
occur?  The  answer  made  by  the  testimony  of  some  of  those 
witnesses  is  that  the  company  accepted  mortgages  for  the  several 
amounts  stated  and  exchanged  its  own  stock  therefor.  If  these 
mortgages  were  really  worth  their  face  value,  then  the  company 
obtained  a  stock  capital  thereby,  whatever  we  may  think  of  the 
quality  of  it. 

One  or  more  of  these  mortgages  was  of  a  tract  of  land  con- 
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taining  twelve  hundred  and  four  acres,  situated  in  Dauphin 
County,  in  the  State  of  Pennsylvania,  and  was  for  the  sum  of 
fifty  thousand  dollars;  another  was  of  a  tract  situated  in 
Clinton  County  in  the  same  State,  and  was  for  five  thou- 
sand dollars;  another  was  upon  three  several  tracts  in  Du- 
Page  County,  in  the  State  of  Illinois,  and  was  for  the  sum 
also  of  ten  thousand  dollars;  and  there  was  afterwards  another 
upon  a  tract  of  land  called  the  Gray  farm,  in  Red  Lion  Hun- 
dred, in  this  county,  and  was  for  the  simi  of  five  thousand  dol- 
lars. Other  mortgages  were  proved  to  have  been  transferred 
to  the  company,  but  its  chief  officer,  William  Bright,  denies  any 
knowledge  of  such,  and  as  such  denial  is  against  the  interest  of 
the  company,  it  is  fair  to  presimie  that  the  witnesses  must  have 
been  mistaken  with  respect  to  them.  The  defendant,  however, 
in  support  of  his  defence,  alleges  that  these  mortgages  were 
really  of  extremely  small  value,  if,  in  fact,  they  had  any,  and 
his  witnesses  referred  to,  state,  some  of  them,  that  they  with- 
drew from  the  company  in  consequence  of  their  belief  of  that 
fact,  not  choosing  longer  to  remain  in  a  company  without  any 
real  capital.  If  these  mortgages  in  fact  were  of  no  value,  or  of 
very  trifling  value,  then  you  would  be  warranted  in  concluding 
that  the  company  was  a  fraudulent  one,  for  it  is  impossible  to 
conceive  of  an  honest  stock  insurance  company  beginning  and 
carrying  on  business  without  capital.  Such  a  concern  would  be 
justly  styled  a  fraud.  And  as  the  charges  against  the  company 
made  by  the  defendant,  are  that  it  was  a  fraud — charges  that  if 
not  true  are  libellous — it  is  of  the  utmost  importance  to  him 
that  he  shall  have  made  them  good  to  your  satisfaction.  The 
question,  is  has  he  done  so? 

The  chief  reliance,  apparently,  by  the  defendant  in  establish- 
ing his  defence,  is  to  show  that  the  lands  upon  which  the  mort- 
gages rest,  are  no  security  of  any  account  for  them.  There  are 
other  reasons  given  why  the  company  is  a  fraudulent  one,  which 
will  be  noticed  hereafter.  Now  we  will  look  alone  to  the  mort- 
gaged lands.  And  here  I  will  say  to  you  that  no  direct  effort 
has  been  made  on  either  side  to  impeach  the  character  for 
truthfulness  of  ariy  of  the  numerous  witnesses  who  have  testified 
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in  this  case.  They  all  appear  to  you  to  be  men  of  credit, 
though  there  is  immense  discrepancy  in  their  testimony  on  some 
points. 

The  defendant  has  produced  before  you  seven  witnesses,  I  be- 
lieve, to  prove  the  real  character  of  the  Dauphin  County  land; 
persons  who,  at  the  instance  of  the  defendant,  or  in  his  interest, 
went  to  it  in  order  to  be  able,  as  we  suppose,  to  give  testimony 
at  this  trial.  They  say  they  examined  it,  found  it  to  be  a 
mountain  tract  without  any  improvements,  and  consisting  for 
the  most  part  of  rough  land,  covered  with  rock  and  a  sparse 
growth  of  valueless  wood,  or  scrub  oak,  except  about  150  acres, 
more  or  less,  set  in  what,  according  to  their  description,  could 
be  called  timber,  with  a  very  small  clearing  at  the  foot  of  one 
side  of  the  mountain.  They  describe  it,  also,  as  being  about 
three  and  one-half  miles  from  any  railroad  station,  and  those 
who  profess  to  speak  from  any  knowledge  in  that  respect  say  it 
had  no  appearance  of  having  any  ores  or  minerals  of  any  kind 
upon  it,  and  they  all  say  they  saw  no  iron  ore  whatever  there. 
Altogether,  the  picture  they  presented  to  you  of  it  was  a  very 
dreary  one,  and  none  of  them  placed  its  value  at  more  than  $2 
per  acre.  One  went  so  far  as  to  say  that  it  was  not  worth  the 
taxes  upon  it.  If  this  testimony  is  to  be  taken  by  you  as  the 
true  estimate  of  the  value  of  the  tract  of  land,  then  the  chief 
item  of  the  property  of  the  company  with  which  to  pay  its  losses 
is  well-nigh  worthless,  and  the  policy-holders  of  the  concern  are 
in  sorry  plight  indeed.  These  witnesses,  we  must  suppose, 
spoke  what  they  believed  to  be.  true.*  We  have  no  reason  to 
doubt  their  sincerity,  as  they  have  no  interest  in  this  case.  But 
the  plaintiff  opposes  to  this  testimony  that  of  other  persons,  and 
they  give  a  totally  different  account  of  this  property.  Laying  aside 
the  sworn  statements  of  Messrs.  Bright  and  Tantimi  upon  this 
point,  not,  however,  as  in  any  respect  impeaching  their  credibility 

*Those  whose  depositions  have  been  read,  Messrs.  Spayd,  McCanaan,  and 
the  others,  speak  from  long-standing  knowledge  of  the  land  and  acquaintance 
with  land  in  the  neighborhood,  and  the  others  examined  it  with  a  view  of 
knowing  what  it  was  really  worth,  and  they  are  very  emphatic  in  their  state 
ments. 
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(though  they  both,  in  a  certain  sense,  being  chief  officers  of  the 
company,  occupy  the  position  of  plaintiffs  in  this  action)  your 
attention  is  called  to  the  testimony  of  the  brothers  Ferree  and  Mr. 
John  S.  Musser.  All  these  persons  testify  that  they  have  been 
acquainted  with  this  land  for  many  years,  and  have  frequently, 
in  times  past,  been  upon  and  over  it.  One  of  them,  Uriah  D. 
Ferree,  states  that  he  is  a  land  surveyor  and  civil  engineer,  and 
his  brother  has  assisted  in  surveying  also.  The  former  says  that 
he  has  special  knowledge  of  the  value  of  land,  having  been  often 
called  upon  to  determine  the  value  of  such  property.  These 
witnesses  also  reside  near  this  property,  and  profess  to  be  ac- 
quainted with  the  value  of  mountain  land,  and  of  timber  grow- 
ing upon  the  soil.  At  the  instance  of  the  president  of  the  com- 
pany (Bright)  they  made  an  examination  of  this  tract  to  ascer- 
tain its  value  and  testify  about  it  before  you.  In  May  last  Uriah 
D.  Ferree  states  that  he  spent  two  days  with  Bright  and  Musser 
in  making  an  inspection  of  it,  and  his  brother  states  that  he  was 
with  them  the  last  day.  They  give  you,  in  detail,  an  account  of 
the  kind  of  timber  growing  upon  it,  that  is,  the  different  species 
of  trees,  and  their  quality;  they  tell  you  the  estimate  they  made 
of  the  mine  props  that  could  be  cut  upon  it,  the  niimber  of  feet 
of  them  and  their  value  at  the  coal  mines  close  in  the  neighbor- 
hood; the  ntunber  of  chestnut  rails  that  could  be  made  from  the 
timber  there;  the  number  of  railroad  sleepers,  or  cross-ties — all 
of  which  different  articles  they  state  are  in  demand  in  that  region. 
It  appears  also  from  them,  or  some  of  them,  that  there  is  a  rail- 
road station  not  more  than  one  mile  and  an  eighth  distant  from 
the  tract.  They  further  testify  to  you  that  there  is  an  excava- 
tion on  one  side  of  it  from  which  iron  ore  has  been  raised,  and 
that  several  tons,  from  six  to  ten,  are  now  lying  upon  the  ground 
there  plain  to  be  seen;  and  they  say  that  no  one  could  have 
ihade  a  thorough  examination  of  the  premises  without  seeing  it, 
imless  the  ground  had  been  covered  (which  does  not  appear  to 
have  been  the  case  when  the  witnesses  for  the  defendant  made 
their  inspection)  with  snow.  And  Uriah  Ferree  states  that  no 
one  not  previously  acquainted  with  them  could  possibly  have 
made  any  proper  examination  of  these  lands,  to  ascertain  their 
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real  value  in  the  time  employed  for  that  purpose  by  most  of  the 
witnesses  in  behalf  of  the  defendant  (which  was  one  day  in 
last  month),  nor  in  less  than  three  or  four  days.  It  appears 
also  from  the  testimony  of  Leander  Ferree  that  he  resorted  to 
very  careful  means  to  make  up  his  estimate  of  this  land's  value. 
The  testimony  of  the  Messrs.  Ferree  is  corroborated  by  that  of 
Musser;  and  in  support  of  that  statement  about  the  iron  ore, 
they  produce  in  court  specimens  which  they  allege  were  taken 
from  the  excavation. 

Furthermore,  the  witnesses  fix  the  value  of  the  land,  denuded 
or  stripped  of  all  the  timber  upon  it,  at  ten  dollars  per  acre. 
Adding  up  their  several  estimates  of  value,  all  these  three  wit- 
nesses place  it  at  a  stmi  much  beyond  the  amount  of  the  mortgage 
upon  it,  and  Uriah  Ferree  states  that  he  would  consider  a  mortgage 
of  forty  or  forty-five  thousand  dollars  safe  upon  it. 

Here,  then,  as  I  have  before  said,  you  have  great  discrepancy 
of  testimony,  the  defendant's  witnesses  proving  the  land  to  be 
almost,  if  not  wholly,  worthless,  and  those  for  the  plaintiff 
making  totally  different  proof,  and  estimating  it  at  a  value  much 
beyond  the  face  amount  of  the  mortgage,  which  is  fifty  thousand 
dollars.  What  are  you  to  do  in  such  a  distressing  state  of  con- 
trariety of  testimony?  I  can  only  answer  by  telling  you  to  give 
your  faith  to  those  witnesses  who,  in  your  judgment,  are,  under 
the  circiunstances,  most  worthy  of  your  credit.  You  must 
reconcile  the  statements  of  these  witnesses  if  you  can;  if  you 
cannot,  give  your  credence  where,  in  your  judgment,  the  most 
reliable  proof  exists. 

Let  us  now  look  at  the  testimony,  with  respect  to  the  value  of 
the  Gray  Farm  in  Red  Lion,  upon  which,-  as  you  will  recollect, 
there  are  two  mortgages,  one  for  three  thousand  five  hundred 
dollars,  held  by  John  Ferris,  and  the  other  for  five  thousand 
dollars  by,  or  for,  the  insurance  company,  the  plaintiff — the 
former  being  considered  a  prior  lien  to  the  latter,  the  latter  being 
part  of  the  company's  assets.  Mr.  James  B.  Henry,  one  of  the 
defendant's  witnesses,  puts  its  cash  value  at  six  thousand  dollars, 
the  quantity  of  land  being,  as  he  says,  one  hundred  and  forty- 
two  acres.    Mr.  Charles  B.  Ash,  another  one  of  those  witnesses, 
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thinks  it  would  be  worth  seven  thousand  dollars,  and  Mr.  J. 
Thomas  Price,  the  assessor  of  the  hundred,  and  Mr.  John  T. 
Chears,  also  testify  to  its  value,  one  putting  it  at  seven  and  the 
other  at  six  thousand  dollars.  All  these  witnesses  reside  in  the 
hundred  and  are  familiar  with  the  land.  And  the  same  is  also 
the  case  with  the  plaintiff's  witnesses,  Messrs.  Lewis  E.  Penning- 
ton, Thomas  W.  McCracken,  William  J.  Strand  and  Theodroe 
Jones,  none  of  whom  rate  the  land  at  a  less  price  than  ten  thou- 
sand dollars,  and  Jones  says  it  contains  one  hundred  and  fifty 
acres.  Here  is  other  discrepant  testimony,  but  as  the  witnesses 
are  personally  known,  no  doubt,  to  some  of  you,  you  will  have, 
perhaps,  less  difficulty  than  in  the  other  case  in  determining 
where  you  should  decide  the  best  estimate  to  be.  Should  you 
take  the  estimate  of  the  defendant's  witnesses,  rather  than  that 
of  the  plaintiff's,  then  the  company's  mortgage  would  be  inse- 
cure; but  otherwise,  if  you  rely  most  upon  the  latter. 

According  to  my  recollection,  there  was  no  proof  offered  by 
either  side  of  the  value  of  the  Clinton  County  land— that  is,  the 
land  in  that  county  in  Pennsylvania — except  that  of  the  witness 
William  Bright,  who  testified,  on  Tuesday,  that  he  made  inquiries 
in  Philadelphia  of  persons  who  said  they  were  familiar  with  it, 
*and  from  such  he  felt  it  was  safe  for  what  they  were  putting 
upon  it — the  mortgage  of  five  thousand  dollars — and  that  such 
inquiry  was  made  before  he  presented  his  first  report.  In  the 
absence  of  any  proof  from  the  defendant,  you  will  be  warranted 
in  concluding  that  this  tract  was  worth  at  least  the  simi  risked 
upon  it — five  thousand  dollars — but  you  are  not  bound  to  do  so, 
but,  may  treat  the  proof  of  value  made  as  insufficient. 

It  appears  from  the  testimony  that  another  part  of  the  assets 
of  the  company  consisted  of  three  mortgages,  one  of  five  thou- 
sand dollars  on  what  is  called  the  Nicholls  farai  in  Kent  County, 
near  Du  Pont  Station,  on  the  Delaware  Railroad,  and  the  others, 
one  for  five  thousand  dollars,  and  the  other  for  two  thousand 
dollars  on  what  is  called  the  McKee  Farm  on  the  opposite  side  of 
the  county  road ;  the  first  containing  two  hundred  and  eighty -two 
acres,  and  the  second  one  hundred  and  seventy-four  acres,  ac- 
cording to  the  testimony  of  Mr.  Andrew  J.  Wilson.     The  com- 
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pany's  mortgage  on  the  Nicholls  farm  is,  as  stated,  five  thousand 
dollars,  and  those  on  the  McKee  farm  amount  together  to  seven 
thousand  dollars.  It  is  a  part  of  the  defendant's  case  to  show 
the  insecurity  of  these  mortgages,  and  he  has  produced  before 
you  the  witnesses,  Andrew  J.  Wilson  and  Harvey  D.  Learned, 
for  that  purpose,  who  swear  to  their  knowledge  of  the  respective 
tracts,  having  known  them  for  many  years.  The  former  esti- 
mates the  Nicholls  farm  to  be  worth  about  twenty-five  dollars 
per  acre,  and  the  McKee  farm  about  thirty  dollars.  This  esti- 
mate gives  a  value  to  the  Nicholls  farm  of  seven  thousand  and 
fifty  dollars  to  sustain  the  mortgage  of  five  thousand  dollars 
against  it;  and  to  the  McKee  farm  a  value  of  five  thousand 
two  hundred  and  twenty  dollars  only,  to  support  the  two  mort- 
gages against  it  of  seven  thousand  dollars.  Mr.  Learned  puts 
the  McKee  farm  ten  dollars  higher  per  acre,  thus  raising  the 
value  by  the  sum  of  seventeen  hundred  and  forty  dollars,  and 
making  the  value  of  the  whole  the  svmi  of  six  thousand  nine 
hundred  and  sixty  dollars,  forty  dollars  less  than  the  mortgages 
against  it.  He  rates  the  Nicholls  farm  at  the  same  price  per  acre 
that  Wilson  does.  The  result  is,  that  the  Nicholls  farm,  accord- 
ing to  the  value  set  upon  it  by  the  defendant's  witnesses,  is  two 
thousand  and  fifty  dollars,  or  two-fifths  greater  than  the  mort- 
gage of  the  company  upon  it;  while  the  value  of  the  McKee 
farm,  according  to  Wilson,  is  nearly  nineteen  hundred  dollars 
less  than  the  mortgages,  and  according  to  Learned  only  forty 
dollars  less.  .  The  plaintiff,  in  reply  to  this  testimony,  has  pro- 
duced before  you  two  witnesses  on  his  part,  William  McCaulley, 
of  Wilmington,  who  owns  land  adjoining  the  Nicholls  tract,  and 
Moses  Rash,  of  Kent  County,  Mr.  McCalluey's  land  agent,  or 
steward  there,  and  one  who  has  always  known  these  lands.  Mr. 
McCaulley  puts  the  Nicholl's  farm  at  thirty  dollars  per  acre, 
higher  by  five  dollars  than  the  estimate  of  Wikon  and  Learned, 
thus  raising  its  value  to  eight  thousand  four  hundred  and  ten 
dollars,  or  three  thousand  four  hundred  and  ten  dollars  above 
the  mortgage;  and  the  McKee  farm  at  from  fifty  to  sixty  dollars 
per  acre,  thus  raising  its  value,  at  the  lowest  rate,  to  eight  thou- 
sand seven  hundred  dollars,  or  one  thousand  seven  hundred  dol- 
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lars  more  than  the  mortgage  against  it ;  and  Mr.  Rash  values  the 
McKee  farm  at  the  latter  rate,  or  as  he  said,  at  eight  thousand 
dollars,  which  he  said  it  would  bring  at  a  cash  sale,  and  the 
Nicholls  farm  at  the  same  value  as  the  defendant's  witnesses  did, 
twenty-five  dollars  per  acre.  Mr.  Rash,  in  reply  to  a  question, 
said  that  he  should  regard  five  thousand  dollars  a  safe  invest- 
ment on  the  McKee  farm.  There  is  no  other  testimony  about 
the  value  of  these  lands,  and  you  must,  therefore,  make  up  your 
minds  as  to  their  value  from  it.  There  seems  to  be  no  difference 
of  a  serious  character  about  the  Nicholls  farm,  the  mortgage 
upon  which  would  seem  to  be  well  secured;  but  there  is  discrep- 
ancy of  estimate  about  the  McKee  farm,  and  you  must  reconcile 
it  if  you  can ;  if  you  cannot,  you  must  select  that  you  think 
entitled  to  most  weight  and  give  your  assent  to  it,  bearing  in 
mind,  at  the  same  time,  that  one  of  the  defendant's  witnesses 
(Learned)  estimates,  as  I  have  said,  the  McKee  farm  at  a  price 
which  is  equal  to  the  face  of  the  mortgages,  less  the  sum  of  forty 
dollars. 

The  defendant  also  offered  witnesses  to  prove  the  value  of  cer- 
tain land,  amoimting  to  four  hundred  and  twenty-six  and  a  half 
acres,  situated  in  Murderkill  Hundred,  in  Kent  County,  lying 
between  the  Willow  Grove  station  and  Canterbury,  in  what  is 
known  as  the  "Owl's  Nest"  section.  Mr.  John  H.  Gooden,  the 
Recorder  of  Kent  County,  one  of  those  witnesses,  thinks  it  would 
not  be  safe  to  loan  more  than  three  thousand  dollars  on  the  credit 
of  the  whole.  Ex-sheriff  Wilds,  another  of  those  witnesses,  sold 
ten  acres  of  the  whole,  under  legal  process,  at  the  sum  of  thirty- 
two  dollars,  and  another  tract,  of  sixteen  and  a  half  acres,  for  the 
sum  of  one  hundred  and  eleven  dollars;  and  J.  H.  Hoffecher, 
Esq.,  of  this  bar,  testified,  that  at  a  sale  made  to  foreclose  the  first 
mortgage  on  this  whole  land,  he  bought  it  in  for  his  client  at  the 
simi  of  one  thousand  dollars.  It  appears  by  the  Kent  Coimty 
mortgage  records,  that  there  was  a  first  mortgage  on  this  body 
of  land  of  six  thousand  dollars,  and  a  second  mortgage  of  fifteen 
thousand  dollars  made  to  the  plaintiff  in  this  action.  It  appears, 
also,  by  the  Kent  County  deed  records,  that  this  land  was  con- 
veyed by  the  defendant's  witness,  George  B.  Money,  during  his 
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presidency  of  the  company,  or  about  that  time,  viz.,  in  December, 
1875,  to  James  H.  Myers,  so  often  mentioned  in  the  progress  of 
this  case,  for  the  consideration  of  fifteen  thousand  dollars,  who 
made  the  mortgage  of  it  above  mentioned  to  the  plaintiff.  It  is 
plain  that  this  mortgage  was  no  security  whatever  for  the  money 
which  it  represents — the  sheriff's  sale  of  the  mortgaged  land 
showing  that  only  one  thousand  dollars  could  be  obtained  for  it. 
The  defendant  relies  upon  this  worthlessness  of  mortgaged  land 
as  a  fact  sustaining,  in  part,  his  defence  of  the  truth  of  the  al- 
leged libels;  but  he  is  met  by  the  testimony  of  Mr.  Bright,  who, 
upon  his  oath,  states  that  he  is  president  of  the  company,  plaintiff, 
and  that  he  never  heard  of  the  Murderkill  Hundred  mortgage, 
and  knows  nothing  of  it.  Whether  the  witness  speaks  truly  or 
not  is  a  matter  for  you.  If  you  think  he  does,  then  he  must  be 
taken  to  have  spoken  from  knowledge  of  the  company's  affairs. 
If  he  so  spoke,  then  the  transaction  with  respect  to  the  Murder- 
kill  Hundred  land  must  have  been  one  between  Money  and 
Myers,  which  was  not  entered  in  the  books  of  the  company,  nor 
evidence  thereof  filed  with  the  company's  papers.  These  facts 
you  must  settle  for  yourselves.  With  respect  to  the  Du  Page 
County,  Illinois,  land,  taking  the  testimony  with  respect  to  its 
value  given  by  the  defendant's  witnesses  in  their  depositions,  and 
we  must  treat  the  mortgage  on  that  land,  held  by  the  company, 
as  worth  very  little,  indeed.  We  will  now  turn  to  the  other 
matters  presented  by  the  defendant  to  sustain  his  pleas. 

The  examination  of  the  affairs  of  this  company  by  a  committee 
of  insurance  men  of  the  different  insurance  offices  of  Wilming- 
ton, and  their  report  against  it,  is  presented  as  a  prominent  fact 
in  support  of  the  defense.  This  investigation  was  made  by  a 
committee  of  competent  persons,  aided  by  experienced  counsel, 
and  embodies  a  statement,  honestly  made  beyond  a  fair  doubt, 
of  the  condition  of  this  company,  taking  the  report  of  commis- 
sioner Hines,  of  Maryland,  as  its  basis;  but  the  committee  do 
not,  from  the  statement  of  its  members,  appear  to  have  examined 
any  documents  or  records,  whatever,  to  justify  the  conclusion 
against  the  company  which  they  arrived  at,  much  less  did  they 
investigate  the  value  of  any  of  the  mortgage  securities  by  in- 
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specting  the  mortgaged  land,  or  having  it  done  by  an  agent. 
Whether  such  a  report,  and  the  evidence  of  those  who  made  it, 
sustains  the  defence  of  the  defendant,  is  a  matter  for  you  to  de- 
termine. 

Again,  the  defendant  produces  before  you  the  report  of  our 
own  Commissioner  of  Insurance,  John  R.  McFee,  Esq.,  about 
the  affairs  of  the  company,  and  that  is  relied  upon  as  proof  that 
the  defendant's  charges  were  true.  Mr.  McFee  rejected  all  these 
mortgages  from  the  item  of  cash  assets,  as  he  had  not  only  the 
right,  but  the  duty  upon  him,  to  do — for  they  were  not  imme- 
diately available  as  cash,  nor  as  securities  presently  convertible 
into  cash — and  found  a  sum  remaining,  however,  which  accord- 
ing to  the  testimony  of  William  A.  Lammot,  with  respect  to  the 
relation  of  cash  assets  to  liabilities  of  the  Farmers'  Fire  Insur- 
ance Company,  of  which  he  is  secretary  and  treasurer,  is  greater 
than  that  of  his  company — the  proportion  of  cash  assets  of  that 
company  to  its  liabilities  being  about  two  per  cent.,  whereas  those 
of  the  plaintiff  to  its  liabilities,  according  to  the  report  of  com- 
missioner McFee,  are  about  four  per  cent,  by  a  calculation  of 
percentage  of  William  A.  Reynolds,  a  competent  authority  in 
matters  of  arithmetic.  This,  however,  applies  only  to  the  mu- 
tual business,  and  not  to  the  stock  business,  which  is  the  true 
subject  of  examination. 

Further,  the  defendant,  for  the  purpose  of  affecting  the  ques- 
tion of  damages,  offered  proof  of  the  condition  of  this  company 
according  to  common  report.  That  proof  is  the  testimony  of 
officers  of  other  insurance  companies  doing  business  in  Wilming- 
ton. It  does  appear  by  their  evidence  that  this  company  had  a 
bad  name  in  the  business — that  is,  among  the  other  companies — 
and  one  of  the  witnesses  stated  that  he  had  heard  it  spoken  of 
discreditably  outside  of  insurance  circles.  It  would  seem,  how- 
ever, that  this  reputation  was  founded  upon  the  Maryland  com- 
missioner's report,  and  the  examination  of  the  mortgage  records 
by  the  counsel  employed  by  them,  and  went  no  further.  Now, 
the  rule  with  respect  to  impeachment  of  character  (where  that  is 
in  issue)  is  this — that  the  evidence  shall  be  of  the  general  char- 
acter of  the  party  in  his  neighborhood;  not  what  A.,  B.,  or  C, 
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think  of  him,  but  what  the  people  generally  say  about  him; 
which  is,  his  reputation  generally  among  his  neighbors,  those 
best  acquainted  with  him.  We  do  not  mean  that  the  business- 
standing  of  one  is  not  best  proved  by  business-men  of  his  own 
calling,  but,  that  that  alone  should  not  be.  relied  upon  to  prove 
a  party  unworthy  of  credit,  for  an  obvious  reason  not  necessary 
to  be  given,  as  the  jury  can  well  understand  it.  It  is  but  reason- 
able that  there  should  be  something  more  when,  as  appears  in 
this  case,  the  bad  reputation  alleged  appears  to  be  because  of  an 
mvestigation  which  certainly  was  not  thorough,  but  apparently 
the  contrary.  It  appears  from  the  testimony  of  the  defendant's 
witness,  William  Tatnall,  upon  his  cross-examination,  that  the 
impression  left  on  his  mind  is,  that  Dr.  Tantum  asked  him  to 
investigate  the  affairs  of  the  company,  but  that  no  investigation 
was  made;  the  reason  therefor,  given  by  him,  being,  that  he  un- 
derstood him  to  propose  it  as  a  private  individual,  and  he  felt  a 
delicacy  about  acting  upon  such  request.  Mr.  Tatnall  knew  that 
Dr.  Tantimi  was  vice-president  of  the  company;  he  says  so  dis- 
tinctly. If  this  company  was  in  bad  repute,  and  its  financial 
condition  of  unsoundness  was  well  known  to  Mr.  Tatnall,  as  he 
states,  and  he  would  have  been  willing  to  examine  it  if  the  officers 
of  the  company  had  requested  it  (for  he  states  he  would  have 
been),  it  is  to  be  regretted  very  much  that  he  did  not  seek  to 
know  from  Tantum  whether  the  company  would  consent  to  his 
examination.  But  this  has  not  much  to  do  with  the  question  be- 
fore you,  except  as  it  may  affect  the  value  to  be  placed  upon  the 
testimony.  The  question  for  you,  then,  is  this — ought  you  to 
conclude  that  this  company  was  a  fraud,  upon  reputation  which 
is  shown  to  have  had  no  other  foundation  than  a  report  of  other 
insurance  men  who  made  no  examination  of  its  affairs  beyond 
taking  the  statement  of  the  Maryland  commissioner,  in  evidence 
before  you,  and  the  searches  of  counsel  of  the  mortgage  records? 
That  is  for  you  to  decide.  If  you  think  that  the  truth  of  the 
defendant's  charge,  that  the  company  is  a  fraud,  is  established  by 
reputation  based  upon  such  facts,  it  is  in  your  power  to  do  so, 
and  it  is  your  right  to  do  so;  for,  whether  the  company  was  a 
fraud  or  not,  is  not  for  the  court,  but  for  the  jury  to  decide.    All 
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we  have  to  do  with  the  testimony  is  to  rehearse  it,  where  we  at- 
tempt to  do  so,  fairly  and  impartially,  and  to  point  out  to  you  the 
ordinary  rules  for  testing  its  value. 

The  defendant  has  gone  still  farther,  and  has  produced  before 
you  witnesses  to  prove  that  they  withdrew  their  insurance  from 
the  company,  by  reason  of  its  bad  reputation,  and  their  appre- 
hension of  danger;  but  it  does  not  appear  that  there  was  any 
withdrawal  by  policy  holders  until  after  the  publication  of  the 
articles  against  it  in  the  Every  Evening;  and  he  also  proved  in 
the  outset  of  the  defense,  by  some  of  those  who  were  originally 
officers  of  the  company,  that  they  dissolved  their  connection  with 
it  because  they  were  not  satisfied  with  the  conduct  of  its  busi- 
ness and  did  not  choose  any  longer  to  be  connected  with  it. 
But  the  second  President,  Mr.  James  B.  Henry,  did  not  with- 
draw for  any  such  reason,  nor  at  or  about  the  time  the  others 
did,  but  he  held  on  until  his  time  expired  in  June,  1878,  giv- 
ing two  reasons  for  withdrawal,  not  necessary  to  repeat,  as  they 
are  no  doubt  remembered  by  you,  neither  of  which,  however, 
had  anything  to  do  with  the  standing  of  the  company;  and  in 
answer  to  the  direct  question  put  to  him,  upon  cross-examina- 
tion, by  the  plaintiff's  coimsel  whether  he  considered  the  com- 
pany a  fraud,  he  answered  as  had  another  of  the  defendants' 
witnesses,  George  B.  Money,  on  his  cross-examination,  that  he 
did  not.  And  it  will  also  be  remembered  by  you  that  upon  the 
cross-examination  of  another  of  the  defendants'  witnesses.  Com- 
missioner McFee,  to  the  same  question,  he  made  like  answer. 
In  fact,  the  commissioner  could  not  answer  otherwise;  for  if  he 
had  believed  the  company  to  be  a  fraud,  a  supplement  to  the 
law  under  which  his  office  was  created,  made  it  his  duty  to  stop 
its  operations  when  they  appeared  to  be  fraudulent.  But  you 
are  not  to  be  controlled  in  your  judgment  upon  the  truth  of  the 
charges  against  the  company  by  the  action  of  Money,  Ash  and 
the  other  original  directors  on  the  one  hand,  nor  the  declara- 
tions of  the  former,  Henry  and  the  commissioner  on  the  other; 
but  are  to  take  all  the  evidence  on  both  sides  including  that 
of  Joseph  L.  Carpenter  and  others  who  examined  the  affairs  of 
the  company,  and  his  confidence  in  its  integrity  by  withdrawing 
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from  other  companies  and  insuring  in  it — and  this  since  the 
charges — and  form  your  judgment  upon  it.  In  this  connection, 
it  is  my  duty  to  call  your  attention  to  the  testimony  of  the  ex- 
pert whom  Mr.  McFee  employed  to  assist  him  in  his  investiga- 
tion of  the  affairs  of  the  company,  Mr.  William  Muir,  of  Phila- 
delphia, a  gentleman  of  large  experience  in  investigating  the 
affairs  of  insurance  companies.  As  a  result  of  Mr.  Muir's  ex- 
amination, the  company  was  in  his  opinion  not  doing  business 
upon  a  sound  basis  and  he  advised  Mr.  McFee  to  wind  it  up; 
but  then  he  excluded  from  its  assets  the  mortgages  which  I  have 
passed  in  review,  and  the  notes  of  Bright  and  others  held,  or  in 
possession  of  the  company,  and  looked  to  nothing  as  assets  but 
money  or  something  immediately  convertible  into  it.  Upon 
this  showing  the  company  had  not  a  sound  basis,  according  to 
his  notion  of  soundness;  but  whether  it  was  therefore  a  dis- 
honest concern,  a  fraud,  it  is  for  you  to  decide.  Under  the  old 
State  banking  system,  it  was  not  considered  safe  to  circulate  a 
greater  proportion  of  paper  than  three  dollars  for  one  of  coin  to 
redeem  it  with;  and  a  bank  that  did  it,  was  not  considered  as 
doing  a  sound  banking  business  according  to  financial  theories 
of  banking.  But  it  was  nevertheless  true  that  most  banks  did 
keep  out  a  larger  circulation  of  notes  than  three  for  one  and 
proved  in  the  end  to  be  very  honest  banks  notwithstanding. 
This  concern  may  have  been  guilty  of  gross  imprudence  in  con- 
ducting its  business,  and  not  been  fraudulent  in  so  doing  after 
all.  And  it  is  to  be  considered  that  no  proof  has  been  made 
that  any  insured  party  except  perhaps  one  in  its  early  stage  ever 
lost  a  dollar  by  it;  although  there  is  proof  that  some  settled  at 
less  than  the  amount  of  the  policies,  and  some  even  refused  pay- 
ment on  the  ground  that  the  company  had  been  defrauded  in 
making  theirs.  You  have  the  proof  by  Dr.  Tantum  of  the 
amount  the  company  has  paid  in  losses.  It  is,  I  think  over 
one  thousand  seven  hundred  dollars. 

I  think,  gentlemen  of  the  jury,  that  I  have  gone  over  the  ma- 
terial grounds  of  the  defense  made  in  this  casof  and  they  are  now 
left  for  your  consideration  along  with  the  case  presented  by  the 
plaintiff;  but  you  are  not  thereby  to  consider  yourself  restricted 
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to  what  I  have  laid  before  you,  but  are  to  review  and  examine 
all  and  everything  the  parties  have  offered  to  you  in  their  be- 
half respectively,  and  endeavor  to  do  perfect  justice  between 
them.  But  before  committing  the  matter  to  you  entirely,  it  is 
proper  that  I  should  repeat  what  the  court  takes  the  law  to  be 
by  which  you  are  to  be  governed. 

We  have  said  to  you  that  the  words  alleged  in  the  declaration 
to  have  been  written  and  published  by  the  defendant,  are  libel- 
ous; we  have  further  said  that,  if  you  are  satisfied  by  the  evi- 
dence which  I  have  called  your  attention  to — his  editorship  in 
chief  of  the  paper,  that  the  charges  are  editorial  matter,  that  they 
were  not  written  by  the  asisstant  editors,  nor  so  far  as  they  know 
by  the  other  persons  spoken  of  by  them  who  sometimes  wrote 
editorials,  and  that  the  publication  manager  sent  all  matter  de- 
livered to  him  for  publication  to  the  type  setters — I  say  if  you 
are  satisfied  by  these  facts,  and  the  knowledge  an  editor  must 
have  of  what  is  done  with  his  effusions — that  the  defendant  wrote 
the  articles  of  libel,  then  other  questions  are  to  be  considered;  but 
if  you  are  not,  you  should  say  so  by  a  verdict  of  not  guilty,  which 
as  I  have  said,  will  terminate  the  case.  But  if  you  shall  be 
satisfied  that  the  defendant  composed  these  libels  for  publication, 
then  you  are  to  determine  whether  the  charges  made  are  true. 
If  they  are  true  and  were  published  for  the  sole  and  proper  pur- 
pose of  public  information  he  should  have  your  verdict;  but  if 
they  were  really  published  by  him  maliciously,  that  is  not  for 
an  honest,  fair  purpose  and  not  properly  and  solely  for  public 
information,  but  from  ill  will  to  the  plaintiff  and  for  the  pur- 
pose of  gratifying  his  personal  malevolence  against  it,  and  to  do 
it  mischief  and  injury,  he  should  not,  but  you  should  find  against 
him.  For  although  the  truth  is  a  perfect  defence  against  an 
alleged  libel,  yet  the  law  will  not  allow  any  one  to  use  it  against 
another  to  shield  his  own  malevolence,  but  on  the  contrary  will 
punish  him  for  his  malice.  If  you  are  satisfied  that  the  charges 
made  by  the  defendant  are  not  true,  or  rather  were  not  true  at 
the  time  they  were  made,  then  your  verdict  should  be  that  he  is 
guilty. 

The  counsel  for  the  defendant  have  urged  upon  us  the  con- 
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sideration  that,  if  your  verdict  should  be  against  their  client, 
you  should  be  governed  in  the  assessment  of  damages  by  instruc- 
tion from  the  court,  which  we  are  asked  to  give;  that,  as  the  de- 
fendant was  the  editor  of  a  newspaper,  he  should  be  treated 
differently  from  a  mere  individual  who  publishes  a  libel.  We 
cannot  so  instruct  you.  The  publisher,  even,  of  a  newspaper  is 
entitled  to  no  immimity  for  disseminating  a  libel,  although  he 
might  claim  to  be  under  some  obligation  to  expose  fraud;  how, 
then,  can  a  mere  editor  be,  who  is  simply  employed  to  supply 
the  editorial  matter  for  the  press  ?  But  this  idea  of  immunity  of 
any  sort,  because  of  being  publisher  or  editor  of  a  newspaper, 
is  a  wholly  fallacious  one;  and  if  allowed  would,  as  we  think,  be 
very  dangerous  in  any  community.  Instead  of  a  libel  suit  now 
and  then,  we  should  have  them  continually,  and  a  great  many 
more  nine-days'  trials  would  be  held  in  the  courts.  Every  man 
has  the  right,  guaranteed  to  him  by  the  constitution,  to  print 
upon  any  subject,  being  responsible  for  the  abuse  of  that  liberty; 
that  is,  he  must  take  care  to  print  the  truth,  and  that  with  a  good 
motive  where  it  concerns  the  reputation  of  individuals  or  corpo- 
rate bodies.  If  he  print  libellous  matter  maliciously,  though  it 
be  true,  he  is  answerable  in  damages  for  so  doing,  as  well,  though 
of  course  not  to  the  same  extent,  as  if  he  printed  a  falsehood 
maliciously.  This  law  applies  to  publishers  and  editors  as  well 
as  to  other  individuals,  and  they  have  no  privilege  in  this  State 
not  common  to  everybody  else.  It  is  unnecessary  to  enlarge 
upon  this  subject;  it  is  sufficient  to  give  you  the  law  for  your 
guidance. 

Should  you,  after  fair  and  honest  deliberation  upon  the  law 
and  the  testimony  in  this  case,  find  that  the  defendant  wrote 
these  libels  for  publication,  and  that  they  are  not  true,  the 
plaintiff  will  be  entitled  to  some  damages  at  your  hands,  whether 
he  have  proved  any  or  not;  for  the  law  implies  malice  where 
the  libellous  matter  is  false,  and  the  jury  must  give  the  plaintiff 
damages ;  and,  where  it  is  shown  that  the  defendant  was  actuated 
by  any  express  malice — that  is,  wicked  design  to  injure  the 
plaintiff — the  jury  are  warranted  in  going  to  a  great  length  in 
assessing  them.    Also,  where  the  words  published  are  proved  to 


SUPERIOR  COURT.  211 

Delaware  F.  &  M.  Ins.  Co.  v.  Croasdale. 

be  true,  and  yet  they  were  published  for  the  purpose  of  injuring 
a  plaintiff  from  a  malicious  motive,  he  is -entitled  to  damages. 
And,  in  all  cases  where  a  plaintiff  is  entitled  to  damages  for  a 
libel,  he  is  entitled  to  recover  all  he  can  prove  he  has  sustained 
by  the  act  of  the  defendant,  whether  the  publication  be  ma- 
liciously made  or  not.  If,  therefore,  in  this  case  you  are  satisfied 
by  the  testimony  of  the  plaintiff,  offered  for  that  purpose,  that  he 
has  sustained  actual  pecuniary  loss — and  you  find  a  verdict 
for  him — you  may  compensate  him,  by  such  verdict,  for*  the 
amount  he  has  proved  as  such  loss.  A  jury  is  not  restricted, 
however,  to  actual  loss,  if  there  be  express  malice,  but  may 
pimish  him  by  their  verdict  for  the  malice,  and  compensate  also 
for  the  loss.  But  a  jury  should  have  good  proof  (but  this  may 
be  by  circimistances,  such  as  conduct  and  the  like)  of  actual 
malice  before  they  undertake  to  give  damages  on  account  of  it. 
And,  although  common  report,  or  common  rumor,  does  not  jus- 
tify a  libel,  yet,  if  it  be  proved  to  have  existed  when  the  libellous 
words  were  published,  and  there  be  no  evidence  of  express  malice, 
and  no  actual  loss  or  injury  done  the  plaintiff  or  suffered  by  him, 
the  damages  for  the  implied  malice,  merely,  should  be  small — 
merely  nominal.  Finally,  no  inference  of  the  truth  of  the  fact 
that  the  defendant  wrote  these  libels  for  publication  is  to  be  drawn 
from  the  circumistance  that  he  declined  to  answer  the  questions 
put  to  him  to  prove  that  he  did,  on  the  ground  that  his  answers 
might  criminate  him. 

Verdict  for  the  defendant,  Dec.  6th,  1880. 
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Laura  Evans  v.  William  W.  Lobdale. 

Under  the  statutes  for  the  benefit  of  married  women  a  judgment  against  a  hus- 
band is  not  a  lien  on  lands  devised  to  his  wife,  notwithstanding  there  was 
issue  bom  alive  of  their  marriage  capable  of  inheriting  them,  for  his  inchoate 
title  in  them  by  the  curtesy  during  her  lifetime  cannot  be  taken  in  execu- 
tion ;  and  therefore,  if  the  husband  and  wife  join  in  a  deed  of  bargain  and  sale 
of  the  lands  to  a  purchaser,  he  will  take  it  clear  of  any  lien  of  the  judgment 
against  the  husband. 

This  case  came  up  from  the  Superior  Court  in  and  for  New 
Castle  County  on  a  case  stated  and  question  of  law  reserved  for 
a  hearing  before  all  the  judges  in  the  Court  of  Errors  and  Ap- 
peals. The  case  stated  was  as  follows:  Scattergood  Allen  died 
June  8,  1873.  By  his  will  dated  May  30,  1873,  he  devised  to 
his  sister  Laura  Evans,  the  plaintiff,  in  fee  simple  an  imdivided 
interest  in  the  house  and  lot  of  land,  No.  914  West  street,  Wil- 
mington, Delaware.  She  was  at  that  time  the  wife  of  Edwin 
B.  Evans,  and  had  by  him  issue  bom  alive  and  capable  of  in- 
heriting her  estate.  Against  her  said  husband  there  was  and  is 
upon  the  records  of  the  Superior  Court  of  the  State  of  Delaware 
in  and  for  New  Castle  County,  a  judgment,  being  No.  795,  No- 
vember term,  1875,  in  favor  of  William  J.  Fell,  for  two  hundred 
and  fifty  dollars,  real  debt,  interest  from  April  5,  1876,  and  en- 
tered April  24,  1876.  By  deed  dated  March  1,  1879,  the  said 
Evans  and  wife  conveyed  all  their  interest  in  the  land  to  Wil- 
(212) 
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Ham  W.  Lobdale,  the  defendant,  who  upon  the  delivery  of  the 
deed  refused  to  pay  the  purchase  money,  and  still  retains  the 
same,  claiming  that  the  judgment  is  a  lien  on  the  inchoate  right 
of  curtesy  of  said  husband  in  said  land. 

The  question  of  law  thereupon  srtated  and  reserved  was  that  if 
this  court  shall  be  of  opinion  that  the  said  judgment  is  not  a  lien 
or  incumbrance  upon  the  said  land  and  premises,  their  judgment 
shall  be  rendered  in  favor  of  the  said  Laura  Evans  and  against 
the  said  William  W.  Lobdale  for  the  sum  of  two  hundred  and 
seventy-eight  dollars  and  seventy-five  cents  with  interest  from 
the  25th  day  of  March,  1878;  and  if  this  court  shall  be  of  the 
opinion  that  the  said  judgment  is  a  lien  upon  the  said  lands  and 
premises,  their  judgment  shall  be  rendered  against  the  said 
Laura  Evans  and  in  favor  of  the  said  William  W.  Lobdale  for 
costs  in  this  case. 

Lore  for  the  plaintiff.  The  several  acts  of  assembly  for  the 
benefit  of  married  women  were  enacted  prior  to  the  devise  of  the 
land  and  premises  in  question  to  the  plaintiff,  who  was  then  a 
married  woman,  and  were  for  the  direct  purpose  of  exempting 
their  property  from  liability  for  the  debts  or  contracts  of  their 
husbands.  Rev.  Code  (of  1874)  343;  Del.  Statutes,  15  Vol., 
289.  And  being  remedial  statutes  they  should  be  so  construed  as 
to  advance  the  remedy  and  effect  the  object  of  the  law.  Billings  v. 
Baker,  28  Barb.,  343;  Johnes  v.  Johnes,  3  Dow.,  15.  The 
statute  abolishes  the  husband's  freehold  interest  in  his  wife's  real 
estate  jure  uxoris,  also  his  tenancy  by  the  curtesy  initiate  and 
leaves  only  a  possibility  contingent  on  such  husband  surviving 
his  wife,  which  is  not  subject  to  execution.  Billing  v.  Baker, 
28  Barb.,  343;  Cole  v.  Van  Riper,  44  111.,  58;  Stewart  v.  Ross, 
50  Min.,  776;  Greenwich  Nat.  Bank  v.  Hall,  11  R.  I.,  124; 
Silsby  V.  Bullock,  10  Allen,  94;  Porch  v.  Fries,  3  C.  E.  Green 
(N.  J.),  205. 

V.  Du  Pont,  attorney  for  defendant  did  not  appear  in  the  case 
in  this  court. 

Wales,  J.,  delivered  the  opinion  of  the  court. 
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The  question  reserved  for  decision  is,  has  the  husband  any 
estate  or  interest  in  his  wife's  land  which  is  bound  by  the  judg- 
ment? 

The  contention  of  the  plaintiff  is : 

1 .  That  the  several  acts  of  a'ssembly  for  the  benefit  of  married 
women  were  enacted  for  the  purpose  of  exempting  her  property 
from  liability  for  the  debts  or  contracts  of  her  husband. 

2.  That  being  remedial  statutes  they  should  be  so  construed 
as  to  advance  the  remedy  and  effect  the  purpose  of  the  law ;  and 

3.  That  the  statutes  abolish  the  husband's  freehold  interest  in 
his  wife's  real  estate,  jure  uxoris,  also  the  tenancy  by  the  cur- 
tesy initiate,  and  leave  only  a  possibility  contingent  on  the  hus- 
band surviving  his  wife,  which  possiblity  is  not  subject  to  exe- 
cution. 

Before  the  passage  of  these  several  acts  for  the  benefit  and 
protection  of  married  women,  and  which  taken  together  may  be 
considered  as  one  statute,  the  real  estate  of  the  wife  was  subject 
to  the  control  of  her  husband  and  liable  for  his  debts,  according 
to  the  common  law  then  in  force  in  this  State.  If,  upon  her 
marriage,  or  at  any  time  during  coverture,  she  was  seized  of  an 
estate  of  inheritance  in  land,  her  husband  became  seized  of  the 
freehold,  jure  uxoris,  and  he  took  the  rents  and  profits  during 
their  joint  lives.  This  was  an  estate  in  him  for  the  life  of  the 
wife  only,  unless  he  was  also  tenant  by  the  curtesy.  It  was  an 
estate  in  him  for  his  own  life  if  he  died  before  his  wife,  and  in 
that  event  she  took  the  estate  again  in  her  own  right.  If  the 
wife  died  before  the  husband  without  having  had  issue,  her  heirs 
immediately  succeeded  to  the  estate.  If  there  had  been  a  child 
of  the  marriage  bom  alive,  the  husband  took  the  estate  abso- 
lutely for  life  as  tenant  by  the  curtesy,  and  on  his  death  the 
estate  went  to  the  wife  or  her  heirs.  The  husband,  therefore, 
might  become  successively  possessed  of  three  several  interests  in 
his  wife's  lands. 

1st.  A  freehold  interest  by  right  of  the  wife;  2d.  Tenancy 
by  the  curtesy  initiate  on  the  birth  of  a  child  and  3d.  Tenancy 
by  the  curtesy  consummate  if  he  survived  the  wife,  having  had 
issue.    2  Kent.  Com.,  130;  2  Bl.  Com.,  128. 
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The  rights  of  the  husband  could  be  assigned  by  him  to  a  pur- 
haser,  were  liable  for  his  debts,  and  could  be  seized  and  sold  on 
execution  by  his  creditors,  and  were  therefore  subject  to  the  lien 
of  any  judgment  that  might  be  recovered  against  him.  Has  the 
statute  for  the  benefit  of  married  women  abolished  this  lien? 
We  answer  this  question  in  the  affirmative.  The  first  section  of 
the  act  of  1873,  as  amended  by  the  act  of  1875,  provides;  "That 
the  real  and  personal  property  of  any  married  woman,  which 
has  been  heretofore  acquired,  is  now  held,  or  which  she  may  here- 
after acquire  in  any  manner  whatsoever,  from  any  person  other 
than  her  husband,  shall  be  her  sole  and  separate  property,  and 
the  rents,  issues  and  profits  thereof  shall  not  be  subject  to  the 
disposal  of  her  huband,  nor  liable  for  his  debts."  The  fourth 
section  give  to  the  wife  the  right  to  dispose  of  her  property 
boch  real  and  personal  by  will;  "but  such  disposal  shall  not  aflfect 
the  rights  of  the  husband  as  tenant  by  the  curtesy;  and  if  she 
die  intestate,  her  property  both  real  and  personal  shall  descend  to 
her  heirs  as  now  provided  by  law."  Amend.  Sts.,  479;  15  Del. 
Laws,  289.  The  intent  of  the  statute  is  clearly  expressed  and 
is  too  plain  to  be  misunderstood.  It  was  to  release  the  wife's 
property  from  the  control  of  her  husband  during  her  life,  and  to 
exempt  it  from  all  liability  for  his  debts.  This  intent  would  fail 
if  a  judgment  against  the  husband  was  held  to  be  a  lien  on  his 
possible  interest  in  his  wife's  land,  so  as  to  prevent  its  alienation 
by  them  no  matter  what  advantages  might  be  derived  from  a 
sale. 

Under  the  operation  of  the  statute,  the  rents  and  profits  of  her 
land  are  no  longer  subject  to  her  husband's  disposal,  as  formerly, 
nor  liable  for  his  debts.  It  was  designed  to  abolish  both  his 
freehold,  jure  uxoris,  and  the  tenancy  by  the  curtesy  initiate, 
leaving  him  only  the  tenancy  by  the  curtesy  consummate  in  the 
event  of  his  surviving  his  wife,  and  having  had  issue  by  her  dur- 
ing the  marriage.  This  contingent  right  may  now,  by  force  of 
the  statute,  be  extinguished  by  the  joint  conveyance  of  the  hus- 
band and  wife  to  a  purchaser,  as  in  the  present  case,  and  the 
grantee  would  take  a  title  free  of  all  liens  and  incumbrances 
against  the  husband.    He  no  longer  has  any  interest  or  estate  in 
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his  wife's  lands  during  her  life;  she  holds  them  as  "her  sole  and 
separate  property,"  and  when  the  husband  and  wife  join  in  exe- 
cuting a  conveyance  of  them,  they  are  conveyed,  as  she  held  them, 
free  from  any  estate  or  interest  of  her  husband.  At  common  law 
the  tenancy  by  the  curtesy  vested  on  the  birth  of  issue,  and 
the  husband  began  to  have  a  permanent  interest  in  the  lands,  2 
Bl.  Com.,  127;  but  the  statute  has  abrogated  this  vested  right, 
and  there  is  now  no  marital  right  in  the  wife's  real  estate  while 
she  is  alive  on  which  a  judgment  against  the  husband  can  fasten ; 
and  when  he  unites  with  the  wife  in  making  a  deed  of  bargain 
and  sale  of  her  lands,  he  concludes  himself  by  way  of  estoppel 
from  claiming  any  interest  or  estates  in  them  after  her  death. 
4  Kent  Com.,  261  Notes;  Potts  v.  Dowdall,  3  Houst.,  369. 

Chancellor  Zabriskie,  in  giving  a  construction  to  a  statute  of 
New  Jersey,  in  its  general  features  like  the  one  under  considera- 
tion, says:  "The  act,  though  inconsistent  with  the  estate  of 
curtesy  initiate,  does  not  defeat  the  husband's  curtesy  at  the 
death  of  the  wife.  .  .  . 

The  act  only  protects  her  estate  during  life;  it  does  not  at  her 
death  affect  the  law  of  succession  as  to  real  and  personal  estate". 
Porch  V.  Fries,  3  C.  E.  Green  (N.  J.),  1205. 

Houston,  J.  Concurring  in  the  conclusion  just  announced  in 
this  Case,  I  will  take  occasion  to  add  that,  in  my  opinion,  such 
must  have  been  the  decision  of  the  court  on  the  question  pre- 
sented, if  it  had  arisen  prior  to  the  passage  of  the  statutes  referred 
to,  of  1873  and  1875,  and  while  the  principles  and  doctrine  of 
the  common  law  were  yet  in  full  force  and  effect  on  the  subject 
in  this  State.  So  far  as  I  have  had  time  to  examine  the  author- 
ities at  common  law  upon  it,  I  do  not  find  that  this  particular 
case,  or  any  one  presenting  this  precise  question,  has  ever  before 
arisen,  in  England,  or  in  this  country,  although  similar  sales  by 
husband  and  wife  of  real  estate  belonging  to  the  wife,  in  which 
he  had,  at  the  time,  an  initiate  estate,  as  tenant  by  the  curtesy 
at  common  law,  must  have  often  been  made,  in  times  past,  in 
both  countries.  But,  in  regard  to  the  essential  and  indispensable 
requisite  of  the  seizin  in  fact,  either  actual  or  constructive,  of  the 
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wife  in  the  estate  of  inheritance  in  question,  I  find  it  has  been 
ruled  at  common  law  that,  if  the  husband  after  the  birth  of  issue 
capable  of  inheriting  the  wife's  estate  in  the  premises,  makes  a 
feoffment  in  fee  of  them  to  another,  and  the  wife  dies,  the  feoffee 
shall  hold  them  during  the  life  of  the  husband,  and  the  heir  of 
the  wife  shall  not,  during  his  life,  avoid  it  by  sur  cui  in  vita,  be- 
cause it  could  not  be  a  forfeiture  for  the  reason  that  his  estate  of 
tenant  by  the  curtesy  was  but  initiate  and  not  consummate ;  and 
now,  since  32  H.  8,  chap.  28,  the  issue  shall  not  enter  in  such  case 
till  after  the  husband's  death,  which  shows  that  in  this  feoffment 
his  interest  and  title  to  be  tenant  by  the  curtesy  are  involved, 
and  pass  by  it  to  the  feoffee,  though  not  to  such  purpose  as  to 
make  him  tenant  by  the  curtesy,  which  none  but  the  husband, 
in  any  case,  can  be.  For  the  same  reason,  it  seems,  that  after 
issue  bom,  he  may  lease  the  land  for  his  own  life.  3  Bac.  Abr., 
17;  Tit.,  Curtesy  of  England,  E.  Baron  and  feme  have  issue, 
and  after  join  in  suffering  a  common  recovery,  the  feme  was 
within  age,  and  appeared  by  attorney,  yet  after  her  death,  it 
seems,  the  heir  could  not  assign  this  for  error  till  after  the  hus- 
band's death.  Ibid.  But  baron  and  feme,  seized  of  lands  in 
right  of  the  feme  (whereof  the  husband  was  entitled  to  be  tenant 
by  the  curtesy  in  case  he  survived  her)  levied  a  fine,  which  was 
afterwards  reversed  as  to  both,  for  the  non-age  of  the  feme,  the 
husband  shall  have  it  again,  as  tenant  by  the  curtesy,  because 
the  fine  levied  was  utterly  avoided  by  the  reversal  of  it.  3  Bac. 
Abr.  19;  Tit.,  Curtesy  of  England,  F.;  Chamock,  v.  Worsely, 
Cro.  Eliz.,  129;  The  King  and  Parker  v.  Weba  and  Wife,  Cro. 
la.,  482.  If  the  husband,  after  issue  bom,  makes  a  feoffment 
of  the  wife's  lands,  the  feoffee  shall  hold  during  the  life  of  the 
husband,  for  his  feoffment  was  not  a  forfeiture.  Co.  Lit.,  30  a, 
Com.  Dig.,  Tit.  Estate  (D.  1).  But,  by  the  feoffment,  his  title 
to  be  tenant  by  the  curtesy  was  extinguished;  and,  therefore,  if 
the  feoffment  was  upon  condition,  and  he  enters  for  the  condi- 
tion broken,  he  shall  not  afterwards  be  tenant  by  the  curtesy. 
Co.  Lit.,  30  b,  Com.  Dig.  Tit.,  Estates  (D.  1).  Tenancy  by  the 
curtesy  initiate  is  a  vested  interes  t  grantable  by  feoffment .  3  Dall . , 
482;  Co.  Lit.,  30  a,  29  b,  31  a.  67  a. 

15 
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Now,  if  such  were  the  principles  of  the  common  law  in  rela- 
tion to  the  estate  and  title  of  a  tenant  by  the  curtesy  initiate, 
nearly  at  the  time  of  Lord  Coke,  why  should  not  the  joint  and 
voluntary  conveyance  of  the  husband  and  wife  in  this  case  by 
deed  of  bargain  and  sale  in  fee  simple,  for  its  full  value  in 
money,  to  the  purchaser,  Lobdale,  the  defendant,  of  all  the  right, 
title,  and  estate  of  each  of  them  in  the  lands  and  tenements  in 
question  be  held  at  common  law,  and  independent  of  our  recent 
statutes  in  relation  to  the  rights  of  married  women,  to  extinguish 
and  annul  all  the  right,  title,  and  estate  of  the  husband  in  them, 
either  now  or  hereafter,  in  case  he  should  survive  the  wife,  as 
tenant  by  the  curtesy?  And  by  their  joint  act  and  deed,  not  only 
has  the  husband  sold  and  conveyed  to  the  purchaser  all,  his  vested 
interest  and  estate  in  the  premises  for  the  price  and  consideration 
agreed  on  between  them,  but  the  wife  has  also  voluntarily  done 
the  same  with  all  her  right,  title  and  estate  in  them  in  immediate 
and  absolute  fee  to  the  defendant,  and  has,  thereby,  completely 
parted  with  her  seizin  both  in  law  and  in  fact  in  the  premises, 
and  with  all  claim  to  it  now  or  hereafter,  unless  she  should  re- 
purchase, or  become  repossessed  of  them  hereafter  and  during  the 
lifetime  of  the  husband,  in  which  event,  should  she  afterwards 
die  and  the  husband  survive  her,  remote  and  improbable  as  these 
contingencies  must  be,  it  is  difficult  to  perceive  how  the  defend- 
ant could  even  then  possibly  be  prejudiced  by  the  lien  of  the 
judgment  in  question  against  the  husband  and  his  estate  as  tenant 
by  the  curtesy  in  that  case  in  the  premises. 


William  T.  Croasdale  v.  Joseph  R.  Tantum. 

The  evidence  of  a  juror  should  not  be  received  to  impeach  the  verdict  as  ren- 
dered in  the  cause. 

This  was  a  case  stated  from  the  Superior  Court  sitting  in  and 
for  New  Castle  County,  with  questions  of  law,  reserved  for  a 
hearing  before  all  the  judges  in  the  Court  of  Errors  and  Appeals. 
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The  case  had  been  tried  in  an  action  for  libel  in  that  court,  and 
had  resulted  in  a  verdict  of  the  jury  in  favor  of  the  plaintiff  for 
seven  hundred  and  nine  dollars  and  twenty-six  cents  damages, 
whereupon  an  application  was  made  on  behalf  of  the  defendant 
to  set  aside  the  verdict  and  grant  a  new  trial  based  on  the  affi- 
davit of  one  of  the  jury  who  tried  the  cause,  that  for  the  purpose 
of  ascertaining  what  amount  of  damages  should  be  assessed  to  the 
plaintiff  in  the  case,  the  jury,  after  retiring  to  their  chamber  in 
the  court-house,  without  deliberating  on  the  amount,  agreed 
among  themselves  that  each  member  should  set  down  a  sum  ac- 
cording to  his  own  judgment,  and  that  the  aggregate  amount 
should  be  divided  by  twelve  and  the  result  returned  as  their 
verdict,  which  was  accordingly  done,  and  the  verdict  so  ascer- 
tained and  rendered.  And  it  was  thereupon,  on  the  application 
of  the  counsel  for  the  defendant,  ordered  by  the  court  that  the 
following  questions  be  reserved  in  this  case  to  be  heard  in  the 
Court  of  Errors  and  Appeals  at  the  next  term  thereof,  that  is  to 
say: 

1 .  Whether  in  any  case  the  evidence  of  a  juror  can  be  received 
to  impeach  his  verdict? 

2.  Whether  the  evidence  of  a  juror  can  be  received  to  show 
that  the  jury,  for  the  purpose  of  ascertaining  what  amount  of 
damages  should  be  assessed,  without  deliberating  on  the  amount, 
agreed  among  themselves  that  each  member  should  set  down  a 
stim  according  to  his  own  judgment,  and  that  the  aggregate 
amoimt  should  be  divided  by  twelve  and  the  result  returned  as 
their  verdict,  which  was  accordingly  done,  and  the  verdict  so 
ascertained  and  rendered? 

Lore  {Whitely  with  him)  for  the  defendant.  Where  a  jury 
agreed  that  in  the  settlement  of  the  amount  of  the  verdict  each 
should  mark  the  stmi  he  was  willing  to  allow,  and  that  the  ag- 
gregate amount  should  be  divided  by  twelve,  and  the  quotient 
was  taken  for  the  verdict.  Held  that  the  verdict  should  be  set 
aside  and  a  new  trial  granted.  2  Tidd's  Practice,  908,  note  a.; 
Grinnel  v.  Phillips,  1  Mass.,  530;  Denton  v.  Lewis,  15  Iowa,  301; 
Chandler  v.  Barker,  2  Harr.,  387;    Dana  v.  Tucker,  4  Johns., 
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487.  The  general  rule  is,  that  the  evidence  of  jurors  in  not  ad- 
missible to  impeach  their  verdict,  but  it  is  subject  to  the  qualifi- 
cation that  it  may  be  received  to  show  any  matter  occurring 
during  the  trial  or  in  the  jury-room  which  does  not  essentially 
inhere  in  the  verdict  itself,  or  that  the  verdict  was  determined 
by  lot,  or  a  game  of  chance,  and  the  like.  Wright  v.  Illinois, 
&c.,  Co.,  20  Iowa,  195;  Hendrickson  v.  Kingsbury,  21  Iowa, 
379;  State  v.  Layton,  3  Harr.,  469.  The  affidavits  of  jurors  may 
be  received  to  prove  improper  conduct  on  the  part  of  the  jury 
who  tried  the  cause.  vSawyer  v.  Stephenson,  1  111.,  6;  Grinnell 
V.  Phillips,  1  Mass.,  542;  Massix  v.  Maloney,  7  Iowa,  81;  U. 
S.  V.  Reid,  12  How.,  361. 

A.  Harrington  (Bates  and  Bird  with  him)  for  the  plaintiff. 
In  general  the  assent  of  all  the  jury  to  the  verdict  pi'onounced 
by  the  foreman  in  their  presence  and  hearing  is  to  be  conclu- 
sively inferred,  and  no  affidavit  can  in  any  case  be  admitted  to 
the  contrary.  2  Tidd's  Practice,  909;  1  Greenl.  Ev.,  252.  And 
if  such  be  the  rule  when  several  jurors,  or  all  save  the  foreman, 
remain  silent,  and  thereby  assent  conclusively  to  the  verdict,  a 
fortiori,  must  it  be  the  rule  in  a  case  like  this  in  which  the  de- 
fendant was  not  satisfied  with  the  response  merely  of  the  foreman 
where  the  verdict  was  rendered  by  him,  but  polled  the  jury  and 
received  the  answer  of  each  one  of  them  that  it  was  his  verdict? 
An  examination  of  our  State  Reports  discloses  no  decision  upon 
the  exact  point  involved  in  this  case,  but  such  decisions  as  have 
been  made,  all  manifest  an  inclination  on  the  part  of  the  court  to 
exclude  such  evidence  as  was  offered  in  this  case.  The  point 
we  may  say,  is  one  of  first  impression  in  our  State,  and  it  re- 
mains for  this  court  to  fix  a  principle  by  which  we  may  be  guided 
in  the  future.  We  would  refer,  however,  to  Chandler  v.  Barker, 
2  Harr.,  387;  McComb  v.  Chandler,  5  Harr.,  423;  3  Graham 
&  Waterman  on  New  Trials,  1428;  1  Minnesota,  156;  45  N. 
H.,  408;  5  Cal.,  44.  But  should  the  court  hold  that  affidavits 
of  jurors  may  be  admitted  to  show  whether  the  verdict  was  de- 
termined by  chance,  still  the  present  case  could  not  come  within 
that  rule,  as  the  verdict  was  not  attained  by  chance. 
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The  Court  pronounced  the  following  judgment:  It  is  there- 
upon considered  by  the  court,  that  upon  the  facts  of  this  cause 
as  set  forth  in  the  record  filed  with  the  statement  of  the  ques- 
tions reserved,  the  evidence  of  a  juror  should  not  be  received  to 
impeach  the  verdict  as  rendered  in  the  cause;  and  ordered  that 
the  judgment  of  this  court  be  certified  to  the  court  below,  and 
the  record  be  remanded. 


George  Stoeckel,  plaintiff  in  error,  v.  Robert  R.  Russell 
and  Charles  A.  Isaac,  defendants  in  error. 

If  the  plaintiff  in  an  execution  issued  by  a  justice  of  the  peace  purchased  at 
the  constable's  sale  under  it,  goods  of  the  defendant  and  take  them  into  his 
possession,  and  the  judgment  of  the  justice  and  the  proceedings  thereon  are 
afterwards  reversed  on  a  certtorari,the  defendant  may  retake  the  goods  so  long 
as  they  remain  in  specie  in  the  plaintiff's  possession,  although  the  certiorari 
had  not  been  sued  out,  until  after  the  sale  of  the  goods  on  the  execution; 
and  this  the  defendant  may  do  without  resorting  to  a  writ  of  restituiton  to 
recover  possession  of  the  goods  from  the  plaintiff. 

This  case  came  up  on  a  bill  of  exceptions  and  a  writ  of  error 
to  the  Superior  Court  sitting  in  and  for  Sussex  County.  At 
the  trial  of  the  cause  in  the  court  below  which  was  an  action  of 
replevin  at  the  suit  of  the  plaintiff  against  the  defendant  for  the 
recovery  of  a  horse  which  had  been  sold  at  constable's  sale  under 
execution  process  on  a  judgment  recovered  by  the  plaintiff 
against  Robert  R.  Russell,  one  of  the  defendants,  and  bought 
by  the  plaintiff,  but  it  appeared  on  the  trial  by  the  record  of 
the  case  on  certiorari  in  that  court  that  the  judgment  of  the 
justice  of  the  peace  under  which  the  horse  had  been  so  sold  and 
bought  by  the  plaintiff  had  afterwards  been  reversed  in  that 
court;  and  thereupon  the  counsel  for  the  defendants  asked  the 
court  to  charge  the  jury  that  the  defendant,  Russell,  had  the 
right  to  retake  possession  of  the  horse  in  question  wherever  he 
found  him;  whereas  the  counsel  for  the  plaintiff  contended  and 
asked  the  court  to  charge  the  jury  that  such  right  could  not  be 
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exercised  without  the  prior  issuance  of  a  writ  of  restitution 
in  behalf  of  the  said  defendant  by  the  proper  court  which  it  was 
admitted  by  the  counsel  for  the  defendants  had  not  been  done. 
That  the  said  court  refused  to  charge  the  jury  as  the  plaintiff 
had  requested,  but  on  the  contrary,  did  charge  the  jiu-y  that  in 
this  case  the  said  defendant  had  upon  such  reversal  the  right  of 
repossess  himself  of  the  said  horse,  being  responsible  if  he  used 
any  violence  for  that  purpose.  To  which  the  plaintiff  by  his 
counsel  excepted. 

Moore  {Cullen  with  him)  for  the  plaintiff.  The  reversal  of 
the  judgment  of  the  justice  of  the  peace  on  the  writ  of  certiorari 
which  was  issued  February  25,  1878,  did  not  annul  or  set  aside 
the  official  acts  of  the  constable  under  the  execution  upon  it  in 
his  hands,  performed  by  him  prior  to  that  date,  the  sale  of  the 
property  levied  on,  including  the  horse  in  question,  having  taken 
place  and  been  returned  and  formally  confirmed  by  the  justice 
of  the  peace  before  the  said  certiorari  was  sued  out.  Her.  on 
Exe.,  601,  602;  6  Min.,  564;  14  Geo.,  162;  8  Tex.,  23;  1 
Har.  &  Johns.,  476.  That  the  reversal  of  that  judgment  below 
by  the  Superior  Court  only  operated  so  far  as  to  prevent  any 
further  proceedings  on  that  judgment  of  the  justice  of  the  peace 
after  that  reversal,  and  did  not  reinvest  in  the  defendant  any 
title  to  the  property  levied  on  and  sold  under  it,  or  give  him 
any  right  of  possession  thereto.  If  he  acquired  any  right  by 
that  reversal,  it  was  only  the  right  to  sue  for  and  recover  the 
proceeds  of  the  sale.  1  Murphy,  272;  7  Cow.,  417;  2  Har.  & 
Johns.,  10,  11,  12;  1  Wend.,  82;  Bouv.  Law  Die.  Restitution. 
That  the  execution  under  and  by  virtue  of  which  the  sale  was 
made  was  an  executed  writ  before  the  certiorari  was  issued,  and 
was  therefore  unaffected  by  it.  2  Harr.,  474;  2  Har.  &  Johns., 
20,  32;  10  B.  Monroe,  68.  That  the  said  defendant  was  pres- 
ent at  said  constable's  sale  under  said  execution  and  made  no 
objection  to  it,  but  recognized  the  same  as  valid  by  claiming  and 
being  allowed  the  amount  of  his  exemption  therefrom  imder  the 
statute,  and  is  thereby  estopped  from  thus  contesting  it.  Freem.  on 
Jud.  Sales.  67,  68;  25  Pa.  St.,  272;  10  Pa.  St.,  208;  10  Barr, 
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208;  7  W.  &  S.,  HI;  5  Barr,  176;  6  Harris,  346  7  Hams, 
424.  The  formal  confirmation  of  the  sale  by  the  justice  before 
the  certiorari  issued  fixes  the  title  in  the  purchaser  to  the  property 
sold  despite  the  writ  of  error  and  reversal,  and  leaves  the  defend- 
ant only  to  his  action  for  the  recovery  of  the  proceeds  of  the  sale, 
if  he  has  the  right  even  to  that  action.  6  Cow.,  297,  299,  301; 
13  Pet.,  6,  15. 

A  plaintiff  purchaser  acquires  a  good  title  to  personal  prop- 
erty purchased  at  his  own  sale,  made  by  a  constable,  when  the 
judgment  on  which  it  was  sold  is  reversed  on  certiorari  taken  out 
after  such  is  made,  returned,  and  formally  confirmed,  where  the 
defendant  stands  by  making  no  objection,  giving  no  notice  of 
any  error,  alleging  no  fraud,  and  ratifying  the  proceedings  by 
claiming  his  exemption,  and  suffering  the  sale  to  proceed  when 
he  has  the  right  and  the  power  to  prevent  it  by  taking  out  his 
certiorari,  and  superseding  the  execution.  Herm.  on  Exe.,  607, 
608;  Rorer  on  Jud.  Sales,  §  1139;  2  Strob.,  207,  217;  8  Mon., 
105;  13  Pet.,  6,  15;  5  Blackford,  328;  1  Nebraska,  245;  18 
D.  Mon.,  237.  When  a  sale  by  a  constable  on  an  execution  is 
confirmed  by  the  justice  of  the  peace,  and  a  certiorari,  being  a 
writ  of  error,  is  afterwards  taken  out,  and  the  record  thereby 
removed  to  the  Superior  Court,  is  being  a  writ  of  error  in  such 
case,  and  judgment  of  reversal  given  therein,  the  defendant  be- 
low cannot,  by  virtue  of  that  reversal,  reacquire  any  title  to  the 
property  so  sold  by  the  constable,  or  reacquire  any  right  of  pos- 
session thereto,  until  the  record  and  judgment  of  reversal  is  re- 
mitted to  the  justice  of  the  peace,  and  the  record  below  is  corrected 
in  accordance  with  the  decision  and  judgment  above;  and  the 
defendant  below  cannot  bring  an  action  for  the  restitution  of  the 
property,  or  for  the  recovery  of  the  proceeds  of  the  sale,  until  the 
record  removed  by  the  certiorari  to  the  court  above  is  remitted 
to  the  tribunal  below,  and  the  action  and  judgment  of  the  Su- 
perior Court  is  duly  certified  to  the  justice  of  the  peace,  for  the 
record  and  proceedings  below  in  this  case  still  show  that  the  title 
of  the  plaintiff  to  the  property  purchased  by  him  at  such  sale  is 
perfect  and  complete,  and  absolutely  estops  the  defendant  in  law 
from  making  any  claim  of  right  or  title  to  the  same.     8  Johns., 
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565;  2  Wend.,  225;  3  Johns.,  443;  1  Del.  Ch.,  24;  10  Cal., 
335;  45  Cal.,  629;  34  Cal.,  293;  Freem.  on  Exe.,  §  351;  10 
Mass,  434;  Jacobs  and  Bouv.,  Law  Dictionaries,  Restitution  and 
Remittour;  Cro.  Jac,  534;  Raym.,  100;  Mod.  Ca.,  130;  1 
Salk.,  321;  4  Wend.,  189;  1  Wend.,  82  (note  a);  2  Tidd's  Pr., 
1056,  1149;  5  E.  C.  L.,  122;  6  Minn.,  564;  2  Tidd's  Pr., 
1186.  No  case  is  to  be  found  in  the  books  in  which  there  has 
been  a  restitution  of  personal  property  after  the  reversal  of  a 
judgment  on  which  it  was  sold  by  execution. 

Robinson  for  the  defendant.  If  the  plaintiff  has  purchased 
real  or  personal  property  under  execution  process,  and  the  judg- 
ment upon  which  the  execution  was  issued  is  afterwards  reversed, 
the  defendant  is  entitled  to  the  restitution  of  such  real  or  per- 
sonal property  as  remains  in  the  possession  of  the  plaintiff  at  the 
time  of  the  reversal  of  the  judgment.  Rorer  on  Jud.,  §§  1142, 
608;  Freem.  on  Jud.,  §§  421,  422,  423,  424;  Freem.  on  Exe., 
§§  347,  117;  Herm.  on  Exe.,  §§  328,  398;  Rev.  Code,  chap. 
Ill,  §  71,  p.  689;  2  Ba.  Abr.  Er.  M.  (3),  P.  505;  Manning's  Case, 
8  Coke,  191;  2  Tidd's  Pr.,  1186;  Pennington  v.  Chandler,  5 
Harr.,  395;  Parsons  v.  Loyd,  3  Wil.  345;  Woodcock  v.  Ben- 
nett, 1  Cow.,  713,  737,  739;  Jackson  v.  Calwell,  1  Cow.,  644; 
Dater  v.  Troy  T.  &  R.  R.  Co.,  2  Hill,  633;  Stroud  v.  Casey,  25 
Tex.,  740;  754;  Han.  &  St.  Jo.  R.  R.  Co.  v.  Brown  et  al,  43 
Mo.  297;  Holland  v.  Adair,  55  Mo.,  48;  Reynolds  v.  Harris, 
14  Cal..  676,  680;  Reynolds  v.  Harris,  45  Cal.,  628;  Galpin  v. 
Page,  18  Wall.,  350;  McGilton  v.  Love,  13  111.,  494;  Twogood 
V.  Franklin,  27  Iowa,  240;  Corwith  v.  Bank  of  Illinois,  15  Wis., 
289;  Love's  Lessee  v.  Hambleton,  2  Harr.,  475;  Gordon's 
Lessee  v.  Rankin  et  al.,  2  Harr.,  476,  note  (a).  And,  in  such  a 
case,  the  defendant  may  recover  the  specific  property  in  the  ap- 
propriate action  for  it.  Bank  of  U.  S.  v.  Bank  of  Washington. 
6  Pet.,  17;  Clark  v.  Penney,  6  Cow.,  297;  McGilton  v.  Love, 
13  111.,  494;  Dater  v.  Troy  T.  &  R.  R.  Co.,  2  Hill,  629;  Stroud 
V.  Casey,  25  Tex.,  740;  Reynolds  v.  Hosmer,  45  Cal.,  629; 
Cummings  v.  Noyes,  10  Mass.,  433. 

The  Court  affirmed  the  judgment  of  the  court  below. 
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William  H.  Thompson  and  Jane  M.  Thompson,  appellants, 
V.  Clara  Thompson,  next  friend  of  John  Thompson,  re- 
spondents. 

If  an  information  be  filed  in  the  Court  of  Chancery  in  the  name  of  the  attorney 
general  on  the  relation  of  a  person  to  set  aside  a  deed  made  to  two  of  his 
children  on  the  alleged  ground  of  imbecility  and  undue  influence,  the  chan- 
cellor will  refuse  to  hear  the  case  in  that  form,  but  he  may  in  his  discretion 
give  leave  to  amend  the  information  by  converting  into  a  bill  of  com- 
plaint and  filing  it  on  behalf  of  such  person  in  the  name  of  his  next  friend. 

This  case  came  up  on  appeal  from  the  Court  of  Chancery 
sitting  in  New  Castle  County.  The  suit  was  originally  brought 
in  that  court  by  information  in  the  name  of  the  attorney-general 
on  the  relation  of  three  of  the  children  of  John  Thompson  and 
John  Thompson,  against  William  H.  Thompson  and  Jane  M, 
Thompson,  the  defendants  below,  the  other  two  children  of  the 
said  John  Thompson.  The  object  of  the  suit  was  to  set  aside  a 
certain  conveyance  purporting  to  have  been  made  by  John 
Thompson  and  wife  to  the  two  defendants  below,  which  it  was 
charged  was  void  by  reason  of  the  imbecility  of  the  grantor  and 
undue  influence  exercised  in  obtaining  the  same.  The  defend- 
ants filed  several  answers,  that  of  Jane  M.  Thompson  admitting, 
and  that  of  William  H.  Thompson  denying,  the  material  facts 
of  the  case,  and  testimony  was  taken  at  great  length  on  both 
sides,  and  the  cause  set  down  for  hearing.  At  the  hearing,  the 
defendant  moved  to  dismiss  the  information  for  want  of  jurisdic- 
tion upon  the  ground  that  such  a  proceeding  in  the  name  of  the 
attorney-general  was  unknown  in  this  State.  After  argument 
upon  this  motion,  the  chancellor  being  of  opinion  that  the  objec- 
tion to  the  form  of  proceedings,  application  was  made  by  the 
complainants  below  to  amend  the  information  by  striking  out 
the  name  of  the  attorney-general  and  inserting  the  name  of  a 
next  friend  and  by  such  other  apt  amendments  as  should  be 
necessary  to  make  the  proceeding  in  form  a  bill  only  filed  in  the 
name  of  John  Thompson  by  a  next  friend.  After  argument 
upon  this  motion,  the  chancellor  made  an  order,  dated  January 
17,  1879,  allowing  the  amendments  moved  for,  and  they  were 
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thereupon  made.  Shortly  afterwards,  John  Thompson  died  be- 
fore a  final  hearing,  and  in  accordance  with  the  rules  of  that 
court  upon  due  application,  his  heirs  at  law  were  made  parties 
complainant,  and  upon  final  hearing  the  chancellor  made  a  de- 
cree declaring  the  conveyance  void,  and  setting  the  same  aside. 
From  this  decree  an  appeal  was  prayed  and  granted,  and  the 
sole  cause  of  appeal  alleged  is  that  the  chancellor  erred  in 
making  the  order  of  January  17,  1879,  allowing  the  said  amend- 
ments. 

Whiiely  for  the  appellants.  The  discretion  of  the  chancellor 
in  his  coxirt  does  not  extend  to  the  making  of  entire  change  of 
the  parties  in  a  case  by  way  of  amendment.  It  was  originally 
an  information  in  the  name  of  the  attorney-general,  and  nothing 
more,  and  not  an  information  and  a  bill  in  chancery;  and  the 
chancellor  ordered  the  information,  which  was  all  there  was  of 
it,  but  refused  the  motion  to  dismiss^  the  suit,  and  by  way  of 
amendment  allowed  it  to  be  converted  into  a  bill  in  equity  and 
to  be  signed  by  Clara  Thompson  as  next  friend  of  John  Thomp- 
son, alleged  to  be  insane,  and  made  complainant  in  lieu  of  the 
attorney-general.  But  this  was  not  an  amendment.  It  was  an 
entire  change  or  conversion  of  such  an  information  into  a  bill. 
In  an  information  there  is  no  party  complainant  but  the  attor- 
ney-general. He  was  sole  complainant.  John  Thompson,  the 
alleged  insane  person,  was  no  party,  and  it  was  for  him  the 
attorney-general  appeared  by  way  of  information.  A  man  of 
unsound  mind  cannot  be  a  party  in  any  suit,  either  in  a  court 
of  law  or  court  of  equity.  Relators  are  not  parties.  The  ob- 
ject in  requiring  that  there  shall  be  relators,  that  there  may  be 
some  one  responsible  for  costs,  in  case  information  is  improperly 
filed.  2  Dan.  Ch.  Pr.,  1543;  Carpenter  v.  Jackson,  2  Ver.^ 
495;  1  Dan.  Ch.  Pr.,  9,  10,  14.  The  relator  can  take  no  step 
in  the  cause  in  his  own  name  and  independent  of  the  attorney 
general.  Parker  v.  May,  5  Cush.,  337;  Atty.  Gen.  v.  Wright, 
3  Beav.,  447;  Story's  Eq.  PI.,  §  8.  Therefore,  when  the  name 
of  the  attorney-general  was  struck  out,  there  was  nothing  to 
amend  by,  as  there  was  no  other  party  complainant  left. 


COURT  OF  ERRORS  AND  APPEALS.  227 

Thompson  et  al  v.  Thompson. 

The  plaintiff  in  a  suit  in  equity  must  personally  have  a  good 
cause  of  action,  or  the  suit  cannot  proceed,  and  the  bill  must  be 
dismissed.  No  amendment  by  adding  a  party  or  parties  who 
have  a  good  cause  of  suit,  or  substitution  of  such  parties  as 
plaintiff,  is  permissible.  Burt  v.  Brit.  Nat.  Life  Ass.,  61  Eng. 
Ch.  Rep.;  Hubbell  v.  Warren,  8  Allen,  173;  Carpenter  v.  Jack- 
son, 2  Ver.,  495.  The  objection  was  taken  in  the  court  below 
as  soon  as  it  was  called  up.    Mitf.  Eq.  PI.,  180. 

Bates  for  the  appellee.  It  is  a  general  principle  that  as  to 
all  matters  of  discretion,  the  decision  of  the  court  exercising 
such  discretion  is  final,  and  is  not  the  subject  of  appeal.  Wat- 
son V.  Walker,  Z3  N.  H.,  131;  People  v.  N.  R.  R.  Co.,  53  Barb., 
98;  Read  v.  Hodgins,  2  Moll.,  381;  Forrest  v.  Forrest,  25  N. 
Y.,  501,  520;  9  Ire.,  360;  14  Ver.,  501;  15  Cal.,  23.  And 
the  subject  of  amendment  is  one  which  lies  purely  within  the 
discretion  of  the  court.  Tieman's  Exrs.  v.  Woodruff,  5  McLean, 
135.  And  that  case  was  in  a  court  of  law,  and  not  in  a  court 
of  equity.  And  even  in  this  State  with  respect  to  amendments 
in  courts  of  law,  or  in  the  Superior  Court,  a  statute  was  neces- 
sary to  give  a  right  of  review  in  this  court.  Rev.  Code,  chap. 
112,  §  17;  and  it  is  confined  to  amendments  made  at  the  trials 
doubtless  because  such  orders  are  not  unfrequently  made  with- 
out opportunity  for  deliberation.  And  if  such  legislation  was 
necessary  with  respect  to  our  law  courts,  it  would  only  be  the 
more  necessary  with  respect  to  a  court  of  equity.  The  right  of 
appeal  given  by  our  constitution  does  not  determine  what  is 
appealable,  but  for  that  refers  manifestly  to  the  existing  law  in 
regard  to  it.  The  constitution  authorizes  the  Court  of  Errors 
and  Appeals  to  determine  "all  matters  of  appeal  in  the  inter- 
locutory or  final  decrees  and  proceedings  in  chancery,"  that  is  to 
say,  such  matters  as  are  or  have  been  held  by  the  decisions  of 
this  court  to  be  properly  appealable.  But  it  has  been  held  in 
this  court  that  the  right  of  appeal  under  the  constitution  of  1792 
was  not  enlarged,  but  secured.  Tatem  et  al.  v.  Gilpin,  1  Del. 
Ch.,  20.  And  the  language  of  the  present  constitution  is  not 
susceptible  of  any  other  construction. 
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It  is  a  well-settled  general  rule  that  the  discretion  of  courts  in 
granting  amendments  will  not  be  reviewed  on  appeal,  and  is 
therefore  not  appealable.  Beck  v.  San  Francisco,  4  Cal.,  375. 
And  upon  the  same  principle  it  has  been  held  that  an  appeal 
does  not  lie  from  the  refusal  of  a  court  to  permit  a  party  claim- 
ing an  interest  in  a  suit  to  be  made  a  party.  Roberts  v.  Patton, 
8  Mo.,  485;  Calhoun  v.  W.  &  W.  R.  R.  Co.,  U.  S.  C.  C.  Dela- 
ware Courts  of  Appeal  will  not  review  decisions  below  which 
involve  costs  merely.  And  an  appeal  after  judgment  on  the 
merits  does  not  open  the  question  of  the  propriety  of  amendment. 
Parker  v.  Barker,  43  N.  H.,  35. 

But  if  the  court  should  deem  that  the  exercise  of  the  Chancel- 
lor's discretion  in  allowing  this  amendment  is  a  proper  subject 
for  consideration  upon  appeal,  we  contend  that  the  order  in  ques- 
tion was  properly  made.  The  doctrine  of  amendment  is  not  one 
of  favor  to  parties  or  to  counsel,  but  it  is  a  power  exercised  in 
the  discretion  of  the  court  for  the  furtherance  of  justice. 
Founded  upon  the  infirmity  incident  to  all  proceedings,  it  is  an 
essential  part  of  any  system  for  the  administration  of  justice. 
Hence  a  growing  disposition  to  exercise  the  power  liberally  for 
that  purpose,  alike  in  courts  of  law  and  courts  of  equity.  At 
first,  less  so  at  law,  in  consequence  of  its  more  technical  and  rigid 
forms.  Hence,  statutory  provisions  on  the  subject  in  relation  to 
proceedings  at  law;  and  our  own  show  the  most  liberal  policy. 
In  this  State  the  power  and  duty  of  amendment  is  carefully  pro- 
vided in  the  Constitution,  and  afterwards  more  specifically  by 
the  statute  of  1851,  and  the  policy  and  importance  of  the  power 
is  discussed  in  the  case  of  Godwin's  Use  v.  Collins,  1  Harr., 
217;  1  Dan.  Ch.  Pr.,  402.  And  in  that  case  just  referred  to  in 
first  Harrington's  reports  the  limitations  upon  the  doctrine  are 
definitely  settled  both  as  to  the  proper  time,  for  the  application 
to  amend  and  the  matter  of  amendment.  As  to  time  the  rule  is 
this :  Up  to  the  closing  of  proofs  the  case  is  in  fieri  and  amend- 
ments both  of  substance  and  of  parties  are  allowed  as  of  course. 
After  the  closing  of  proofs,  amendments  of  substance  are  allowed 
not  of  course,  but  under  special  circumstances  in  the  discretion 
of  the  court  where  justice  requires  it.     This  is  as  to  substance.     As 
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to  parties  amendments  are  allowed  more  liberally,  and  at  all 
times  so  long  as  the  case  is  within  the  control  of  the  court  i.e., 
before  decree  is  entered.  And  even  after  appeal  the  appellate 
court  will  allow  amendment  as  to  parties  when  necessary.  1 
Dan.  Ch.  Pr.,  402  and  notes;  Bierdermann  v.  Seymour,  1  Beav., 
594;  Hunt  v.  Rousmaniere's  Admrs.,  2  Mass.,  365;  Lewis  v. 
Darling,  16  How.,  I.  The  only  limitation  to  be  derived  from 
the  decisions  as  to  the  amendment  of  parties  is,  that  it  must  not 
be  such  as  to  make  a  new  case,  either  by  a  change  of  the  claim, 
or  by  an  entire  substitution  of  new  parties  in  interest.  The  rule 
therefore  is,  that  new  parties  in  interest,  such  as  make  a  new  case, 
cannot  be  substituted ;  but  any  amendment  is  admissible  to  make 
the  real  party  in  interest,  for  whose  benefit  the  suit  is  brought, 
the  party  on  the  record;  if  sui  juris,  to  make  him  a  party  in  his 
own  name,  but  if  under  any  disability,  to  make  him  a  party  by 
next  friend  or  other  representatives  as  may  be  necessary.  A 
great  variety  of  cases  similar  to  this  case  illustrate  this  principle. 
The  amendment  in  this  case  did  not  touch  the  claim  or  substance 
of  the  suit,  but  only  made  John  Thompson,  who,  on  the  face  of 
the  information,  was  the  party  for  whose  benefit  it  was  instituted, 
the  formal  party  by  his  next  friend  in  the  amended  proceeding. 

Comegys,  C.  J.,  delivered  the  opinion  of  the  coiirt. 

It  appears,  from  the  record  in  this  case,  that  it  was  originally 
begun  by  an  information  by  the  attorney-general,  upon  the  rela- 
tion of  John  Thompson,  a  person  alleged  to  be  of  weak  mind, 
and  the  said  John  Thompson  himself,  to  avoid  a  deed  to  the  said 
defendants  which  he  and  his  wife  sealed  and  delivered  and  ac- 
knowledged in  due  form;  but  which  it  was  alleged  he,  by  reason 
of  his  infirmity  of  mind,  was  incapacitated  from  executing  so  as 
to  be  bound  by  it.  The  solicitor  for  the  complainant  discover- 
ing, after  the  appearance  of  the  defendants,  that  the  proceeding 
ought  to  have  been  by  bill  and  by  a  next  friend,  applied  to  the 
court  for  leave  to  amend  the  proceeding  by  making  what  was  an 
information  technically  a  bill,  and  also  by  substituting  Clara 
Thompson  as  a  next  friend  of  the  said  John  Thompson,  instead 
of   the   attorney-general,   acting  ex  relatione.     This   application 
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was  granted,  and  the  case  proceeded  to  hearing  upon  proofs  be- 
fore the  chancellor,  and  the  decree  against  the  respondents  from 
which  this  appeal  was  taken. 

There  is  but  a  single  cause  of  appeal  prosecuted  by  the  appel- 
lants, the  respondents  below,  and  that  is  that  the  amendment 
ought  not  to  have  been  allowed.  The  question,  therefore,  made 
in  the  argument,  was  upon  the  power  of  the  chancellor  to  allow 
such  an  amendment;  the  appellants  contending  that  there  was 
no  power  in  the  chancellor  to  allow  the  amendment  made,  for  the 
reason  that  a  total  change  of  parties  complainant  was  made,  and 
the  information  was  turned  into  a  bill.  The  answer  made  was, 
that  John  Thompson,  the  non  compos  was  an  original  party,  and 
so  remained  since  the  amendment,  though  now  acting  through  a 
next  friend,  instead  of  relator  to  the  attorney-general;  and  that 
informations  and  bills  were,  in  all  essential  particulars,  the  same; 
and  the  change  in  this  case  was  a  proper  one,  and  not  vmusual 
in  chancery  cases. 

The  subject  of  the  appeal  was  thoroughly  discussed  by  the 
learned  coimsel  on  both  sides,  with  the  aid  of  authorities — 
the  respondent  in  this  court  contending  also  that  the  act  of  the 
chancellor,  in  allowing  the  amendment  mentioned,  was  not  sub- 
ject to  be  reviewed  in  this  court;  and  upon  consideration  of  the 
subject  we  are  of  opinion  that  the  objection  to  review  of  the 
leave  granted  to  amend,  is  well  taken;  and  that  is  all  we  have 
need  now  to  deicde. 

The  power  to  grant  amendments  to  proceedings  in  it,  inheres 
in  every  judicial  tribunal;  and  will  always  be  exercised  in  the 
interest  of  justice.  It  is,  however,  a  discretionary  power,  and 
not  ex  debito  justitice;  though,  practically,  coiuts  treat  it  almost 
as  such.  But  being  discretionary,  it  is  not  reviewable  elsewhere, 
unless  there  be  usage  to  that  effect,  or  some  positive  provision 
of  law.  It  was  not  made  to  appear  in  the  course  of  the  argu- 
ment by  the  learned  counsel  for  the  appellant,  that  there  was  any 
such  usage,  nor  do  we  know  of  any;  in  fact,  he  seemed  to  treat 
the  act  of  the  chancellor  as  in  the  light  of  an  interlocutory 
decree,  and  we  suppose  that  is  the  view  he  really  took  of  it. 
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The  7th  section  of  article  2  of  the  constitution  of  this  State  pro- 
vides (speaking  of  this  court)  as  follows: 

"The  Court  of  Errors  and  Appeals  shall  have  jurisdiction  to 
issue  writs  of  error  to  the  Superior  Court,  and  to  receive  appeals 
from  the  Court  of  Chancery,  and  to  determine  finally  all  matters 
in  error  in  the  judgments  and  proceedings  of  said  Superior  Court, 
and  all  matters  of  appeal  in  the  interlocutory  or  final  decrees 
and  proceedings  in  chancery. 

We  understand  this  language  to  mean  that  there  shall  be  an 
appeal  from  chancery  in  the  case  of  interlocutory  decrees  and 
final  decrees,  and  the  proceedings  belonging  to  or  connected  with 
each;  and  not  to  all  proceedings  whatever  in  the  course  of  the 
suit.  If  the  leave  given  to  amend  is  an  interlocutory  decree, 
then  an  appeal  from  it  or  from  the  final  decree  founded  upon 
what  grew  out  of  it,  would  imdoubtedly  lie;  because  it  comes 
within  the  provision  of  the  7th  section  of  the  6th  article  of  the 
constitution  above  quoted.  What  is  an  interlocutory  decree,  is 
stated  in  the  first  volume  of  Harrison's  Chancery  at  pp.  in  this 
language : 

"A  decree  is  interlocutory,  when  it  happens  that  some  material 
circumstance,  or  fact,  necessary  to  be  made  known  to  the  coiirt, 
is  either  not  stated  in  the  pleading,  or  so  imperfectly  ascertained  by 
them,  that  the  court,  by  reason  of  that  defect,  is  imable  to  deter- 
mine finally  between  the  parties;  and  therefore  a  reference,  or 
an  inquiry  before,  a  master,  on  the  trial  of  the  facts  before  a  jury 
becomes  necessary  to  have  the  doubts  occasioned  by  that  defect 
removed;  the  court,  in  the  meantime  suspends  its  final  judg- 
ment, until  by  the  master's  report,  or  the  verdict  of  a  jury,  it  is 
enabled  to  decide  finally." 

From  this  citation,  it  cannot  be  maintained  that  leave  given 
to  amend  the  pleadings  in  the  suit  is  in  any  sense  an  interlocutory 
decree,  but  is  an  order  made  in  the  usual  course  of  the  practice, 
of  the  court;  and,  therefore,  not  reviewable  by  another  tribunal. 
If  re-examination  cotdd  be  had,  in  another  court,  of  the  grounds 
or  propriety  of  the  exercise  of  discretion,  there  would  virtually 
be  no  independent  discretion  at  all;  and  courts  of  review  wotild 
be  overwhelmed  with  cases  of  mere  practice.     No  writ  of  error 
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lies  from  the  action  of  the  Superior  Court  in  granting  or  refusing 
an  amendment  except,  when  the  permission,  or  refusal,  to  make 
such  amendment,  is  during  the  trial  of  the  cause:  Vide  §  17,  of 
chap,  xii.,  of  the  Revised  Code,  p.  692.  For  this  exception 
to  the  general  law  on  the  subject  of  discretionary  proceedings, 
there  may  be  a  good  reason  assigned,  to  wit:  the  want  of  time  for 
consideration  when  a  trial  is  progressing.  It  is,  however,  the 
only  exception  to  the  rule,  that  the  discretion  of  a  court,  in  a 
matter  of  practice  in  it,  cannot  be  interfered  with. 

The  opinion  of  this  court  therefore  is,  that  the  decree  of  the 
chancellor  in  this  case  be  affirmed;  and  a  decree  is  ordered  to  be 
drawn  accordingly. 


Frank  Rickards  and  Ratie  E.   Rickards,  his  wife,  v  Smith 
Napoleon  Gray. 

The  testator  had  but  two  children,  both  daughters,  one  of  whom  was  married 
and  had  one  child,  the  other,  younger,  and  still  unmarried;  and  by  the  sec- 
ond item  of  his  will  devised  several  farms  and  tracts  of  land,  consituting 
about  one-half  of  his  real  estate,  to  the  oldest  of  them,  his"daughter  Caro- 
line, and  her  heirs,  provided,  nevertheless,  that  if  my  said  daughter  Caroline 
should  die,  leaving  no  issue  to  survive  her,  then,  and  in  that  case,  my  will 
and  desire  is,  and  I  so  order  and  direct,  that  all  the  real  estate  I  have  given 
my  said  daughter  Caroline  shall  go  to  and  become  the  property  of  my  daugh- 
ter Ratie,  to  her,  her  heirs,  subject  to  the  restrictions  and  limitations  here- 
inafter made  and  provided." 

By  the  third  item  of  it,  he  devised  also  several  other  farms  and  tracts  of  land, 
constituting  the  balance  of  his  real  estate,  to  his  second  "daughter,  Ratie, 
and  to  her  heirs,  provided,  nevertheless,  that  if  my  said  daughter,  Ratie, 
should  die  leaving  no  issue  to  survive  her,  then,  and  in  that  case,  my  will 
and  desire  is,  and  I  so  order  and  direct,  that  all  the  real  estate  that  I  have 
given  my  said  daughter,  Ratie,  shall  go  to  and  become  the  property  of  my 
daughter  Caroline,  to  her  and  to  her  heirs,  subject,  however,  to  the  restric- 
tions and  limitations  hereinafter  made  and  provided." 

The  fourth  item  of  it  was  as  follows:  "In  case  both  of  my  said  daughters 
should  die,  leaving  no  issue  to  survive  them,  my  will  and  desire  is,  that 
my  surviving  brothers  (if  any),  and  the  children  of  my  deceased  brothers  and 
sisters,  shall  have  all  my  real  estate,  to  be  divided  equally  between  my  said 
brothers  who  survive  me  and  the  children  of  my  deceased  brothers  and 
sisters,  the  children  of  a  deceased  brother  or  sister  to  take  only  a  parent's 
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share,  to  them,  their  heirs  and  assigns  forever.  My  will  and  desire  further 
is,  that  if  both  my  said  daughters  should  leave  issue  to  survive  them,  or 
either  of  them,  and  said  issue  should  die  leaving  no  issue  to  survive  them, 
or  either  of  them,  then  my  said  real  estate  shall  go  to  my  said  brothers,  and 
the  issue  of  such  of  my  brothers  and  sisters  who  are  deceased,  as  above 
provided." 
Held,  That,  as  both  of  the  daughters  survived  the  testator,  they  each  took, 
on  his  death,  under  the  foregoing  devises  in  question,  and  indefeasible  and 
absolute  estate,  in  fee  simple,  in  the  lands  and  tenements  therein  respectively 
and  primarily  devised  to  them. 

This  was  a  case  stated,  with  the  question  of  law  reserved  to 
be  heard  before  all  the  judges  in  the  Court  of  Errors  and  Appeals, 
on  the  construction  of  the  last  will  and  testament  of  Nehemiah 
Davis,  deceased,  which  was  made  a  part  of  the  case  stated,  and 
which  was  founded  on  an  action  brought  by  the  plaintiff  against 
the  defendant  upon  a  written  agreement  between  them  by  which 
the  said  Ratie  E.  Rickards,  late  Ratie  E.  Davis,  one  of  the 
daughters  and  devisees  of  the  testator  under  the  will,  agreed  to 
sell  and  convey  in  fee  simple,  for  a  certain  stipulated  price,  to 
the  defendant,  a  portion  of  the  land  therein  devised  to  her,  and 
which  he  refused  to  accept  on  the  ground  that  she  could  not, 
under  the  devise  convey  an  indefeasible  estate  in  fee  simple 
therein  to  him 

The  will  was  as  follows : 

In  the  Name  of  God  Amen:  I  Nehemiah  Davis  of  the 
Town  of  Milford  Kent  County  and  State  of  Delaware  being  in 
my  usual  health  and  of  sound  mind  but  calling  to  mind  the  un- 
certainty of  life  and  that  I  may  be  the  better  prepared  to  leave  the 
world  when  it  shall  please  God  to  call  me  away  I  do  hereby 
make  my  last  will  and  Testament  in  manner  and  form  as  follows 
to  wit. 

Item. — My  will  and  desire  is  that  all  my  just  debts  and  funeral 
expenses  be  first  paid. 

Item. — I  give  devise  and  bequeath  to  my  daughter  Caroline 
M.  Gray  wife  of  Smith  Napoleon  Gray  the  following  tracts 
pieces  or  parcels  of  real  estate  as  it  is  hereinafter  named  and  de- 
scribed and  set  forth  or  intend  so  to  be.  First  I  give  my  said 
daughter  Caroline  all  that  certain  Tract  piece  or  parcel  of  land 

16 
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known  as  the  "Townsend  farm"  situate  in  Slaughter  Neck 
Cedar  Creek  hundred  Sussex  County  adjoining  lands  of  Lemuel 
Draper  and  others  now  occupied  by  Henry  Clendaniel  contain- 
ing Two  Hvmdred  and  Twenty  five  Acres  of  land  and  marsh  be 
the  same  more  or  less.  Also  all  that  certain  tract  piece  and  parcel 
of  land  situate  in  Slaughter  Neck  Cedar  Creek  Htmdred  Sussex 
County  adjoining  lands  of  Riley  Bennett,  Waples,  and  others. 
Containing  one  htmdred  and  sixty  six  Acres  of  land  and  Marsh 
be  the  same  more  or  less.  Also  all  that  certain  Tract,  piece,  and 
parcel  of  land  situate  in  Cedar  Creek  htmdred  Sussex  County 
aforesaid  and  known  as  the  "Shockley  Farm"  adjoining  land 
of  Paswaters  Thos.  Coulter  and  others  containing  Two  Htmdred 
and  forty  acres  of  land  be  the  same  more  or  less.  Also  that  cer- 
tain Tract  piece  and  parcel  of  wood  situate  in  Milford  Htmdred 
Kent  County  adjoining  lands  of  Griffith  and  others  and  known 
as  the  "Townsend  land"  Containing  one  htmdred  and  fifty  acres 
of  land  be  the  same  more  or  less.  Also  one-half  or  moiety  of 
all  them  certain  lots  pieces  and  parcels  of  (tilable  and  pasture) 
land  known  as  my  "Town  lots"  situate  in  the  Town  of  Milford 
Kent    Cotmty    adjoining    land    of  and    others    contain- 

ing seventeen  acres  of  land  be  the  same  more  or  less  (one  moiety 
of  which  lot  I  have  given  to  my  daughter  Ratie)  Also  all  that 
certain  House  and  lot  of  land  situate  on  front  street  in  the  Town 
of  Milford  Kent  Cotmty  adjoining  land  of  H.  May  dec  and 
others  be  the  contents  more  or  less.  Also  all  that  certain  Tract 
piece  and  parcel  of  land  and  Marsh  known  as  "Hickory  Point" 
adjoining  the  Townsend  farm  and  land  I  have  given  my  daughter 
Ratie  and  others  containing  Twenty-four  acres  more  or  less. 
Also  all  that  certain  tract  piece  and  parcel  of  wood  land  known 
as  the  "Mifflin  land"  situated  in  Milford  Hundred  adjoining 
lands  of  W™.  J.  Sapp  and  others  containing  one  hundred  and 
Three  acres  of  land  more  or  less.  Also  all  that  certain  Brick  house 
and  lot  of  land  situate  on  front  street  in  the  Town  of  Milford 
Kent  County  adjoining  lands  of  H.  May  dec'^  and  others  be  the 
contents  more  or  less.  Also  all  them  two  certain  Houses  and 
lots  of  land  situate  on  West  Street  in  the  Town  of  Milford  Kent 
County  adjoining  lands  of  Mrs  Latchem  be  the  contents  thereof 
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more  or  Less.  Also  all  them  two  Houses  and  lots  of  land  situ- 
ate on  North  Street  in  the  Town  of  Milford  Kent  County  afore- 
said adjoining  lands  of  G.  Davis  and  others  be  the  contents 
there  of  more  or  less.  The  above  and  foregoing  described  and 
mentioned  Tracts  pieces  and  parcels  of  Land  I  give  to  my  said 
daughter  Caroline  and  to  her  Heirs  Provided  Nevertheless  that 
if  my  said  daughter  Caroline  should  die  leaving  no  issue  to  sur- 
vive her  then  and  in  that  case  my  will  and  desire  and  I  so  order 
and  direct  that  all  the  real  estate  I  have  given  my  said  daughter 
Caroline  M  shall  go  to  and  become  the  property  of  my  daughter 
Ratie  to  her  her  Heirs  subject  to  the  restrictions  and  limitations 
hereinafter  made  and  provided. 

Item. — I  give  devise  and  bequeath  to  my  daughter  Ratie  E. 
Davis  the  following  tracts  pieces  and  parcels  of  real  estate  as  is 
hereinafter  named  described  and  set  forth  or  intended  so  to  be. 
first,  I  give  my  said  daughter  Ratie  E.  the  old  mansion  Farm 
(that  belonged  to  my  Father)  situate  in  Slaughter  neck  Cedar 
Creek  Himdred  Sussex  Coimty,  adjoining  lands  of  Riley  Bennett 
(land  I  have  given  my  daughter  Caroline)  and  others  con- 
taining two  Hundred  and  Sixty  five  acres  of  land  and  marsh  be 
the  same  more  or  less.  Also  all  them  certain  Tracts  pieces  and 
parcels  of  land  known  as  the  "Carpenter"  land  adjoining  lands 
of  P.  T.  Davis  Riley  Bennett  and  others  situate  Slaughter  Neck 
Cedar  Creek  Sussex  County  containing  one  himdred  and  seventy 
five  acres  of  land  and  marsh  more  or  less.  Also  all  that  part  of 
my  real  estate  known  as  the  Robinson  tract  situate  in  Cedar 
Creek  Hundred  Sussex  County  adjoining  lands  of  Jefferson, 
Waples  and  others  containing  Two  Hundred  and  Seventy  five 
acres  of  land  more  or  less.  Also  all  that  certain  tract  piece  or 
parcel  of  Marsh  situate  in  Cedar  Creek  Hundred  Sussex  County 
adjoining  marsh  of  Joseph  Sheppard  and  others  containing  twenty 
acres  more  or  less.  Also  one  half  or  moiety  of  all  them  certain 
lots  pieces  and  parcels  of  (tilable  and  pasture)  land  known  as  my 
"Town  lots"  situated  in  the  town  of  Milford  Kent  County  ad- 
joining lands  of  and  others  containing  Seventeen 
acres  of  land  more  or  less,  one  moiety  of  which  I  have  given  to 
my  daughter  Caroline.     Also  all  that  certain  House  and  to  of 
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land  whereon  I  now  live  situate  on  Walnut  Street  in  the  Town 
of  Milford  Kent  County  Delaware  be  the  contents  thereof  the 
same  more  or  less.  Also  all  that  certain  Frame  House  and  lot 
of  land  situate  on  front  street  in  the  Town  of  Milford  Kent 
County  now  in  the  tenure  of  E.  Macklin  be  the  contents  more  or 
less.  Also  all  them  them  four  one  story  frame  Houses  and  lots 
of  land  situate  on  Pear  Street  in  the  Town  of  Milford  Kent 
County   adjoining  lands   of  and   others.     Also   all   that 

certain  frame  granery  and  lot  of  land  situated  in  the  Town  of  Mil- 
ford Kent  Coiuity  adjoining  lands  of  Jno  Stewart  and 
Polk  and  other  be  the  content  thereof  the  same  more  or  less. 
The  above  and  foregoing  described  and  mentioned  tracts  pieces 
and  parcels  of  land  I  give  to  my  said  daughter  Ratie  E.  Davis 
and  to  her  Heirs  Provided  Nevertheless  that  if  my  said  daughter 
Ratie  E.  should  die  leaving  no  issue  to  survive  her  then  and  in 
that  case  my  will  and  desire  is  and  I  so  order  and  direct  that  all 
the  real  estate  I  have  given  my  said  daughter  Ratie  E.  shall  go 
to  and  become  the  property  of  my  daughter  Caroline  M.  to  her 
and  her  heirs  subject  however  to  the  restrictions  and  limitations 
hereinafter  made  and  provided. 

Item. — In  case  both  of  my  said  daughters  should  die  leaving 
no  issue  to  survive  them  my  will  and  desire  is  that  my  siirvive- 
ing  Brothers  (if  any)  as  the  children  of  my  deceased  Brothers 
and  Sisters  shall  have  all  my  real  estate  to  be  divided  equally 
between  my  said  Brothers  who  survive  me  and  the  children  of 
my  said  deceased  Brothers  and  Sisters  the  children  of  a  deceased 
Brother  or  Sister  to  .take  only  a  parents  share  to  them  their  heirs 
and  assigns  Forever.  My  will  and  desire  further  is  that  if  both 
my  said  daughters  should  leave  issue  to  survive  them  or  either 
of  them  and  said  issue  should  die  leaving  no  issue  to  survive 
them  or  either  of  them  then  and  in  that  my  said  real  estate  shall 
go  to  my  Brothers  and  the  issue  and  the  issue  of  such  of  my 
Brothers  and  sisters  who  are  deceased  as  above  provided. 

Item. — All  the  residue  of  my  Estate  both  Real  and  personal  I 
give  devise  and  bequeath  to  my  two  daughters  Caroline  M.  Gray 
and  Ratie  E.  Davis  to  be  equally  divided  between  them  share 
and  share  alike. 
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Item. — I  do  hereby  nominate  constitute  and  appoint  my  Brother 
Henry  Davis  whole  and  sole  executor  of  this  my  last  will  and 
Testament  revokeing  and  making  null  and  void  all  former  wills 
by  me  made  confirming  this  and  this  only  as  my  last  will  and 
Testament  I  Nehemiah  Davis  have  hereunto  set  my  hand  and 
seal  the  thirtieth  day  of  June  in  the  year  of  our  Lord  one  Thou- 
sand Eight  Hundred  and  Seventy-six  1876. 

N.  B.  Smithers  for  the  plaintiffs. 

The  contest  is  wholly  a  question  of  construction  of  the  will  of 
Nehemiah  Davis. 

There  must  be  one  of  two  results:  (1)  That  the  testator  meant 
that  the  fee  should  not  vest  absolutely  in  any  of  his  devisees 
until  the  death  of  all  his  possible  grandchildren;  or,  (2)  that 
the  period  of  such  vesting  was  at  his  own  death,  when  the 
devisees  should  be  ascertained  and  the  estate  go  according  to  the 
existence  of  objects  then  in  being.  (1)  Every  will  must  be  so 
construed  as  that  all  its  provisions  shall  take  effect.  It  is  certain, 
and  will  be  admitted  that  this  cannot  be  done,  if  the  estates  over 
be  held  to  be  executory  devises.  (2)  The  policy  of  the  law  is 
against  restraints  on  alienation  and  in  favor  of  absolute  vesting 
at  the  earliest  period.  No  gift  will  be  construed  as  an  executory 
devise,  if  it  can  be  otherwise  read  consistently  with  the  language 
of  the  testator. 

(3)  The  immediate  devisees,  being  the  family  of  the  testator, 
are  always  to  be  regarded  as  the  first  and  favored  objects  of  his 
bounty,  and  every  provision  is  to  be  interpreted  most  beneficially 
to  them,  so  far  as  the  language  of  the  will  allows. 

(4)  In  this  will  it  is  admitted  that  the  word  "survive,"  used 
throughout,  is  equivalent  to  "living  at  the  time  of  the  death"  of 
the  several  persons  with  reference  to  whom  it  is  used. 

(5)  When  the  question  is  between  an  "executory  devise"  and 
an  "estate-tail"  which  estate-tail  is  sought  to  be  created  by  nar- 
rowing words  of  inheritance,  otherwise  importing  a  fee-simple, 
through  the  operation  of  the  word  "issue"  or  other  words  mark- 
ing heir-special,  then  the  words  "living  at  the  time  oj  the  death" 
or  like  words,  are  potential  to  establish  the  construction  of  a 
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"definite"  instead  of  an  "indefinite"  failure  of  issue  and  thereby 
to  prevent  the  modification  of  the  general  words  of  limitation. 

This  nile  is  too  well  established  to  be  controverted,  though  it 
has  often  been  impugned  as  destitute  of  principle.  2  Powell  on 
Devises,  188,  note;  21  Law  Library,  109. 

In  this  opinion  Mr.  Lewis  concurs. 

(6)  But  when,  as  here,  the  question  is  merely  the  discovery  of 
the  time  when  the  contingency  is  to  happen  upon  which  the  sub- 
sequent devises  are  limited  to  take  effect,  not  as  affecting  the 
quantity  of  interest,  but  simply  determining  the  period  when 
those  devises  shall  become  operative  as  to  devisees  then  to  be 
ascertained,  these  words  are  not  controlling.  In  this  inquiry  the 
question  is  when  did  the  testator  contemplate  the  failure  of  issue 
to  occur.  For  aught  that  these  words  import,  it  might  have  been 
either  before  his  death  or  afterwards,  and  the  mere  fact  that  such 
event  was  prescribed  as  the  contingency  upon  which  the  sub- 
sequent devise  was  to  become  operative  does  not  fix  the  time 
when  the  testator  contemplated  its  occtirrence. 

(7)  In  the  determination  of  this  question  of  time  there  is  no 
difference  in  the  rules  of  construction  whether  the  subject  of  the 
devise  be  realty  or  personalty.  2  Williams'  Executors,  1368, 
1369 — note  a.  (8)  Though  any  particular  clause  or  provision 
of  a  will  may  be  denied  operation,  as  being  against  the  policy  of 
the  law,  yet,  the  question  being  concerning  the  intention  of  the 
testator,  such  clause  or  provision  is  to  be  considered  in  Construc- 
tion, as  fully  as  if  it  were  allowed  to  operate  to  the  extent  of  its 
meaning.  Heasman  v.  Pearse,  7  Ch.  Appeal  (Law  Rep.),  282. 
(9)  Though,  when  the  intention  of  the  testator  has  been  clearly 
established  and  is  in  conformity  with  legal  rules,  no  considera- 
tion of  hardship  or  absurdity  shall  be  allowed  to  prevail  against 
it,  yet  when  the  question  is  to  discover  what  the  testator  intended 
all  such  circimistances  as  the  state  of  his  family — the  relation  of 
the  objects  of  his  boiinty  to  himself  and  to  others — the  nature  of 
the  property — the  consequences  of  one  or  another  construction, 
and  generally,  the  reasonableness  or  unreasonableness  of  the 
bequests,  are  proper  to  be  considered,  as  guides  to  a  sensible  inter- 
pretation.    (10)  The  word  "issue,"  used  in  the  will,  in  connec- 
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tion  with  the  daughters  respectively,  must  necessarily  be  con- 
strued to  mean  "children,"  because  of  the  provision,  subsequently 
occuring,  looking  to  the  death  of  that  issue,  "leaving  no  issue  to 
survive  them  or  either  of  them."  This  is  conclusive  as  showing 
that  by  the  first  word  "issue"  he  did  not  mean  issue  "indefi- 
nitely," but  immediate  decendants  of  his  daughters.  It  is  further 
to  be  observed  that  in  the  last  clause  the  word  "issue"  is  used 
referentially  as  equivalent  to  "children  of  brothers  and  sisters." 
2  Williams'  Executors,  1201  (note  a). 

(11)  The  scheme  of  the  will,  so  far  as  the  devisees  are  con- 
cerned, is  clearly  substitutionary.  The  testator  was  providing 
against  the  contingencies  of  death  and  substituting  devisees  in 
lieu  of  those  to  whom  portions  had  previously  been  given.  The 
share  originally  bequeathed  to  each  daughter  was  given  over,  in 
case  she  were  then  dead  without  leaving  a  child  or  issue  of  such 
child  then  living,  to  the  other,  and  in  case  neither  of  his  daugh- 
ters, nor  any  child  of  either,  nor  issue  of  such  child,  should  be 
then  living,  then,  the  whole  of  the  real  estate  was  to  go  to  and  be 
divided  among  his  brothers  living  at  the  time  of  testator's  death, 
and  the  children,  then  living, .  of  his  brothers  and  sisters  who 
were  then  dead,  per  stirpes.  (12)  The  words  used  to  effect  this 
purpose  mark  both  the  persons  who  are  to  take  and  the  time  at 
which  the  final  distribution  is  contemplated,  for  not  only  in  the 
former,  but  in  the  latter  clause  providing  for  the  ultimate  con- 
tingency, the  words  distinctly  refer  to  brothers  living  at  his  death, 
and  the  issue  of  brothers  and  sisters  dying  before  the  testator. 
By  the  plain  words  of  the  will  the  death  of  the  testator  is  the 
event  before  which  all  the  contingencies  contemplated  were  to 
have  happened,  and  the  lands  were  then  to  vest  absolutely  in  the 
objects,  then  existing  and  ascertained.  (13)  It  is  clear  that  all 
the  real  estate,  upon  the  happening  of  the  contingency  in  that 
behalf,  whensoever  it  was  contemplated  to  occur,  was  to  go  over 
in  one  block  to  his  ultimate  devisees,  i.e.,  brothers  living  at  his 
death,  and  the  children,  then  living,  of  his  brothers  and  sisters, 
who  had  died  before  him,  to  be  divided  among  them,  per  stirpes. 
To  construe  this  as  a  contingency  which  he  meant  to  happen  at 
the  death  of  all  his  possible  grandchildren,  whensoever  such  death 
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might  happen,  involves  so  many  inconveniences  and  absurdities 
that  it  ought  not  lighty  to  be  adopted. 

Some  of  the  consequences  which  must  have  been  intended  by 
the  testator  upon  the  construction  necessary  to  establish  an  ex- 
ecutory devise. 

At  the  time  of  making  the  will  and  at  the  death  of  testator, 
there  were,  two  daughters  ,i-^-,  Caroline  and  Ratie. 

(1)  Caroline  was  married  and  had  issue.  (2)  Ratie  was  un- 
married. 

The  testator  mentions  five  contingencies: 

(1)  Death  of  Caroline  without  leaving  issue. 

(2)  Death  of  Ratie  without  issue. 

(3)  Death  of  both  without  issue. 

(4)  Both  leaving  issue,  and  death  of  the  issue  without  leaving 
issue. 

(5)  One  leaving  issue,  and  death  of  that  issue  without  leaving 
issue. 

If  the  testator  were  providing  for  contingencies,  to  happen 
after  his  death,  then:  (1)  In  the  event  of  the  death  of  Caroline, 
without  issue  then  living,  Ratie  "would  have  taken  what  was 
equivalent,  whether  in  point  of  enjoyment  or  of  practical  worth, 
to  an  estate  for  her  own  life  in  the  lands  devised  to  Caroline, 
subject  to  the  curtesy  of  Smith  N.  Gray  (there  having  been  issue 
of  the  marriage),  and  with  continual  liability  of  defeasance,  if 
she  took  the  accrued  interest  subject  to  the  devise  over,  both  as 
to  her  original  and  the  accrued  share.  If  the  accrued  share  were 
not  subject  to  defeasance,  but  accrued  absolutely,  only  subject  to 
curtesy,  then,  as  to  that  part,  the  devise  over  were  defeated,  con- 
trary to  the  subsequent  declaration  of  the  testator  that  his 
brothers,  and  the  children  of  deceased  brothers  and  sisters,  were 
to  have  all  the  real  estate  upon  the  happening  of  the  prescribed 
contingencies.  (2)  In  the  event  of  the  death  of  Ratie,  unmar- 
ried and  without  issue  then  living,  Caroline  would  have  taken 
her  share,  either  absolutely,  or,  like  her  original  share,  affected 
by  liability  to  defeasance,  and  subject  to  the  devises  over.  If  the 
former,  the  subsequent  devises  would  have  thereby  become  void. 
If  the  latter,  then,  upon  her  death,  either  with  or  without  issue 
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then  living,  Smith  N.  Gray  would  have  been  tenant  by  the  curtesy 
of  the  whole  lands  to  which  the  devises  over  would  have  been  sub- 
ject, and,  in  the  case  of  grandchildren,  with  liability  to  defeasance 
during  their  several  lives.  If  Ratie  died,  leaving  a  husband,  it 
would  have  been  still  further  complicated  by  the  estate  of  the  hus- 
band in  a  moiety.  (3)  In  the  event  of  the  death  of  both,  with- 
out leaving  issue  then  living,  then,  the  brothers  and  children  of 
deceased  brothers  and  sisters  would  be  postponed  during  the 
lives  of  the  husbands,  if  both  married,  or  at  all  events,  of  Smith 
N.  Gray,  in  Caroline's  share,  or  in  the  whole,  if  Ratie  died  first. 
(4)  If  both  left  issue,  then  the  husbands  would  have  been  en- 
titled to  ciirtesy  in  all  the  lands,  and  the  estate  of  the  grand- 
children, according  to  the  asstmied  intention  of  the  testator, 
wovild  have  been  no  more,  in  reality,  than  estates  for  their  own 
lives,  subject  to  the  life-estates  of  the  husbands,  and  with  con- 
tinuous liability  to  defeasance.  (5)  In  the  event  of  the  death  of 
one,  leaving  issue,  the  other  dying  without  issue.  Then,  if  Ratie 
died  first,  having  had  issue,  but  dying  without  issue  living,  and 
Caroline  leaving  issue,  the  husbands  would  be  tenants  by  the 
curtesy  of  the  whole  lands.  If  Ratie  never  had  issue.  Gray 
would  be  tenant  for  life  of  the  whole  lands,  and  the  issue  of 
Caroline  would,  in  either  case,  take  what  was  practically  estates 
for  life,  subject  to  life-estates  by  the  curtesy,  with  liability  to 
defeasance  by  their  own  deaths  without  issue.  If  Caroline  died 
first,  without  issue  living,  then,  inasmuch  as  there  had  been  issue, 
Gray  would  be  entitled  to  an  estate  for  his  life;  the  issue  of 
Ratie  would  take,  both  in  the  lands  of  their  mother  and  in  the 
share  of  Caroline,  that  which  during  their  lives,  was  equivalent 
only  to  a  life-estate,  not  to  be  enjoyed  in  the  permanency  of  rents 
or  profits  until  after  the  death  of  the  respective  tenants  by  the 
curtesy,  and,  in  the  meantime,  subject  to  defeasance  in  the  whole 
by  their  own  deaths  without  issue  living.  (6)  Let  us  assume 
the  most  favorable  state  of  events  possible — ^the  death  of  the 
husbands  of  both  daughters,  and  both  having  issue.  Then,  for 
the  lives  of  the  daughters,  in  the  uncertainty  of  the  death  with 
issue  then  living,  their  estates  would  be  comparatively  injuriously 
affected.     Then,  both  die,  leaving  issue.     Their  several  portions 
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descend  subject  to  the  same  contingencies.  If  partition  be  had, 
the  respective  shares  would  still  be  held  liable  to  defeasance. 
Should  they  marry,  the  allotments  of  each  would  be  subject  to 
dower  and  curtesy.  Meantime,  none  of  the  grandchildren,  ac- 
cording to  the  supposed  intention  of  the  testators,  take  indefea- 
sible estates,  and  upon  their  deaths,  after  the  lapse  of  two  gen- 
erations, the  several  shares,  complicated  by  the  contingencies  of 
half  a  century  at  least,  must  return  to  be  consolidated  into  one 
whole,  and  be  divided  among  the  brothers  of  the  testator  living  at 
his  death,  and  the  children  of  brothers  and  sisters  who  had  died 
before  him. 

Plaintiff's  authorities:  Mickley's  Appeal  (Sup.  Ct.  Pennsyl- 
vania), 19  Reporter,  658;  Cardwell  v.  Skilton,  1  Harris,  153; 
Jessup.T;.  S'muck,  4  Harris,  327.  Distinguished  by  clear  facts, 
evidencing  other  intent.  Ware  v.  Watson,  7  De  G.,  M.  &  G, 
248;  Bowers  v.  Bowers,  8  Eq.  Cases  (Law  Rep.),  281;  Same  v. 
Same,  5  Ch.  Appeal,  243;  In  re,  Heathcote's  Trusts,  9  Ch.  Ap- 
peal, 50  (note) ;  V.  C.  MaHn's  Strictures,  Olivant  v.  Wright,  20 
Eq.  Cases. (Law  Rep.),  220;  Same  v.  Same,  1  Ch.  Division  (Law 
Rep.),  346;  Besant  v.  Cox,  6  Ch.  Division  (Law  Rep.),  604. 

Ridgely,  for  the  defendant,  replied  that  he  would  decline  to 
argue  the  case,  as  he  did  not  dissent  from  the  opinion  advanced 
and  contended  for  by  the  counsel  on  the  other  side,  their  object 
and  the  mutual  object  of  their  respective  clients  being  to  obtain 
the  true  and  correct  construction  of  the  will  in  question  by  the 
decision  of  this  court,  and  for  which  piirpose  the  case  stated  had 
been  made  and  brought  up  here. 

The  estates  which  the  two  daughters  and  primary  devisees  of 
the  testator  take  under  it,  were  not  estates  in  tail,  but  the  limi- 
tations and  provisions  of  the  entire  will,  with  regard  to  the 
numerous  tracts  of  land  devised  in  it  to  them,  would  constitute 
it  an  executory  devise  in  law,  if  it  were  not  that  the  devise  over 
to  the  brothers  of  the  testator  and  their  children  who  should 
survive  him,  on  the  death  of  both  of  his  daughters  leaving  no 
issue  to  survive  them,  or  if  leaving  issue  to  survive  them,  or 
either  of  them,  and  said  issue  should  die  leaving  no  issue  was 
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made  dependent  upon  a  condition  too  remote  for  that  ptirpose, 
as  it  could  not  necessarily  occur,  or  the  estate  limited  upon  it 
vest  in  them  within  a  life  or  lives  then  in  being,  and  twenty-one 
years  afterwards. 

Saulshury,  Chancellor.  It  appears  from  the  case  stated  for  the 
consideration  of  this  court,  and  from  the  will  of  Nehemiah 
Davis,  deceased,  which  is  made  a  part  of  the  case  stated,  that 
the  testator  had,  at  the  time  of  the  making  of  his  will  and  of 
his  death,  two  daughters,  Caroline  M.  Gray,  wife  of  Smith 
Napoleon  Gray,  and  Ratie  E.  Davis,  who,  subsequently  to  the 
testator's  death,  intermarried  with  Frank  Rickards,  and  that 
the  said  Caroline  M.  and  Ratie  E.  were  the  sole  heirs  at  law  of 
the  said  testator.  Caroline  had  one  child  at  the  death  of  her 
father.  The  testator  was  seized  and  possessed  at  the  time  of  his 
death  of  a  large  real  and  personal  estate,  a  portion  of  which  he 
devised  to  the  said  Caroline  M.  and  her  heirs,  "provided,  never- 
theless, that  if  the  said  Caroline  should  die  leaving  no  issue  to 
survive  her,  then  and  in  that  case"  he  directed  that  all  the  real 
estate  he  had  given  to  his  daughter,  should  go  to  and  be- 
come the  property  of  his  said  daughter  Ratie  and  her  heirs,  subject 
to  the  restrictions  and  limitations  in  his  said  will  thereinafter 
made  and  provided.  The  remaining  portion  of  his  real  estate 
he  devised,  describing  it,  to  his  daughter  Ratie  E.  and  her  heirs, 
with  a  similar  provision,  that  if  she  should  die  leaving  no  issue 
to  survive  her,  then,  and  in  that  case,  all  the  real  estate  he  had 
given  her  should  go  to  and  become  the  property  of  his  daughter 
Caroline  M.  and  her  heirs,  subject  to  the  like  restrictions  and 
limitations. 

The  limitations  and  restrictions  intended  by  the  testator  are 
contained  in  the  fourth  item  of  his  will,  and  are  as  follows:  "In 
case  both  of  my  said  daughters  should  die  leaving  no  issue  to 
survive  them,  my  will  and  desire  is  that  my  surviving  brothers 
(if  any),  as  the  children  of  my  deceased  brothers  and  sisters  shall 
have  all  of  my  real  estate,  to  be  divided  equally  between  my  said 
brothers  who  survive  me,  and  the  children  of  my  said  deceased 
brothers  and  sisters,  the  children  of  a  deceased  brother  or  sister 
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to  take  only  a  parent's  share  to  them,  their  heirs  and  assigns 
forever.  My  will  and  desire  further  is,  that  if  both  of  my  said 
daughters  shall  leave  issue  to  survive  them,  or  either  of  them, 
and  said  issue  should  die  leaving  no  issue  to  survive  them,  or 
either  of  them,  then,  and  in  that  case,  my  said  real  estate  shall 
go  to  my  said  brothers  (that  is,  the  brothers  who  should  survive 
the  testator)  and  the  issue  of  such  of  my  brothers  and  sisters  who 
art  deceased  as  above  provided." 

The  question  presented  for  our  consideration  is,  what  estate 
did  the  said  Ratie  and  the  said  Caroline  M.  take  under  the  will 
of  their  father  in  his  real  estate.  We  have  not  been  aided  in 
considering  the  case  stated,  presented  to  us  by  an  argument 
except  that  favorable  to  the  hypothesis  giving  to  the  daughters 
an  absolute  interest  in  the  property  devised  to  them  and  vesting 
in  them  in  possession  upon  the  death  of  the  testator.  We  are 
therefore  compelled  to  subject  that  hypothesis  to  the  closest 
scrutiny,  unaided  by  opposing  counsel.  Both  counsels  agree  as 
to  the  meaning  of  the  testator.  Such  agreement,  in  our  opinion, 
however,  will  not,  of  itself,  justify  us  in  entering  judgment  con- 
formable thereto,  nor  unless  we  shall  be  convinced  that  the  hypo- 
thesis is  in  itself  correct. 

Upon  reading  the  will  of  the  testator,  with  a  view  to  the 
proper  determination  of  the  question  submitted  to  us,  I  was 
very  forcibly  impressed  by  the  remark  of  Lord  Justice  Knight 
Bruce,  in  the  case  of  Key  v.  Key,  4  De.  G.  M.  &  G.,  73  &  84. 
He  said:  "In  common  with  all  men  I  must  acknowledge  that 
there  are  many  cases  upon  the  construction  of  documents  in 
which  the  spirit  is  strong  enough  to  overcome  the  letter;  cases 
in  which  it  is  impossible  for  a  reasonable  being  upon  a  careful 
perusal  of  an  instrument,  not  to  be  satisfied  from  its  contents 
that  a  literal,  a  strict,  or  an  ordinary  interpretation  given  to  par- 
ticular passages,  would  disappoint  and  defeat  the  intention  with 
which  the  instrument  read  as  a  whole  persuades  and  convinces 
him  that  it  was  framed.  A  man  who  is  so  convinced  is  author- 
ized and  bound  to  construe  the  writing  accordingly."  Before  I 
proceed  to  examine  more  particularly  the  provisions  of  Mr. 
Davis'  will,  I  will  state  some  general  principles  governing  the 
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interpretation  of  wills,  which  may  assist  in  ascertaining  what  in 
law  must  be  considered  a  proper  construction  of  those  provi- 
sions; and,  first,  if  the  gift  is  followed  by  words  of  limitation 
or  benefit,  as  to  A,  his  heirs  and  assigns,  or  to  A  forever,  or  to 
A  for  his  own  use  and  benefit,  and  the  property  is  then  given 
over  upon  contingencies,  one  or  other  of  which  must  happen,  as, 
for  instance,  upon  death  either  with  or  without  children,  the 
defeasibility  will  be  limited  by  the  period  of  distribution, 
whether  it  is  the  testator's  death  or  some  other  time,  in  order  not 
to  cut  down  the  previous  absolute  interest  to  life  estates  merely. 
Doe  V.  Sparrow,  13  East,  395;  Clayton  v.  Lowe,  5  B.  &  Aid., 
636;  Gee  v.  Co-operation  of  Manchester,  17th  Q.  B.,  737; 
Woodburne  v.  Woodburne,  23  L.  J.  Ch.,  336;  Da  Costa  v. 
Keir,  3  Russell,  360;  Slaney  v.  Slaney,  33  Bevan,  631. 

If,  however,  the  gift  is  merely  in  general  words,  without  any 
expressed  indication  that  it  is  intended  to  be  absolute,  the  fact 
that  the  contingencies  upon  which  the  property  is  given  over  in 
effect  reduce  the  interest  to  a  life  interest ,  will  not  have  the  effect 
of  confining  the  happening  of  the  contingencies  to  the  period  of 
distribution.  Cooper  v.  Cooper,  1.  K.  &  J.,  658;  Bowers  v. 
Bowers,  8  Eq.,  283,  5  Ch.,  244. 

It  is  not,  however,  necessary,  in  order  to  limit  the  defeasi- 
bility, that  the  gifts  over  should  be  upon  contingencies,  one  or 
other  of  which  must  occur  so  as  to  cut  down  the  prior  interest 
to  a  life  estate,  unless  the  defeasibility  is  limited. 

In  Cayton  v.  Lowe,  Gee  v.  Mayor  of  Manchester  and  Wood- 
burne V.  Woodburne,  the  interest  of  the  surviving  legatee  would 
not  necessarily  have  been  reduced  to  a  life  estate,  and  if  it  is  once 
clear  that  the  legatee  is  to  take  any  absolute  interest,  a  gift  over 
in  one  event  is  as  inconsistent  with  that  absolute  interest  as  a 
gift  in  several,  one  of  which  must  occur. 

And,  accordingly,  where  the  intention  to  give  indefeasible  in- 
terest at  a  particular  time  is  clear,  the  gift  over  upon  a  single 
contingency  as  upon  death  without  issue,  will  be  limited  to  death 
without  issue  before  that  time.  Brotherton  v.  Bury,  18  Bevan, 
65;  Ware  v.  Watson,  7  D.  M.  &  G.,  248,  Re  Austice,  23d 
Bevan,   135;  Clarke  v.  Henry,    11  Eq.,   222,  6  Ch.,   588.     The 
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gift  over  upon  death  without  issue  cannot  be  restricted  to  the 
time  of  vesting  where  there  is  an  express  gift  over  upon  death 
merely  before  the  time  of  vesting.  Martineau  v.  Rodgers,  8 
D.  M.  &  G.,  328.  If  there  is  a  devise  to  A  simply,  or  to  A  for 
life,  followed  by  a  gift  over  in  default  of  issue,  if  these  words 
import  an  indefinite  failure  of  issue,  A  takes  an  estate  tail;  but 
if  these  words  do  not  import  an  indefinite  failure  of  issue,  but 
the  death  of  a  particular  issue,  A  will  not  take  an  estate  tail. 
These  principles  may  be  found  stated  in  Theobold  on  Wills,  and 
are  illustrated  by  these  and  other  cases. 

No  general  rule  can  be  laid  down  to  determine  when  a  gift 
over  of  a  share  of  the  legatee  dying  without  issue  is  substi- 
tutional and  where  not;  but  if  the  gift  over  on  the  death  of  the 
legatee  without  issue  be  of  the  share  intended  for  such  legatee, 
it  is  clear  that  the  gift  over  is  by  way  of  substitution  only. 
Hawkins  on  Wills,  258. 

Where  real  or  personal  estate  is  given  with  words  of  limita- 
tion implying  the  absolute  ownership,  but  there  follow  alterna- 
tive gifts  over  in  the  event  of  the  first  taker  dying  with  and 
without  issue  or  children,  which  exhausts  all  contingencies,  so 
that  if  unrestricted  in  point  of  time  their  combined  effect  is  to 
reduce  the  interest  of  the  first  taker  to  a  life  estate  only,  a  ground 
is  presented  for  restricting  the  gifts  over  to  the  period  of  distribu- 
tion, in  order  to  avoid  an  inconsistency  with  a  prior  absolute 
gift.     Hawkins  on  Wills,  258. 

In  the  latest  case  having  relation  to  the  questions  proper  to  be 
considered  in  respect  to  the  construction  of  Mr.  Davis'  will,  the 
case  in  Re  Hayward,  Creery  v.  Lingwood,  reported  in  part  4, 
April  1,  470,  vol.  xix.,p.  311,  to  P.  319,  Law  Reports, 
Chancery  Division,  where  a  testator  bequeathed  his  residuary 
personalty  to  trustees  for  the  children  of  L.,  to  be  divided 
equally  between  them,  and  directed  that,  "in  case  of  the  decease 
of  either  of  them  having  a  family,  then  such  share  as  the  par- 
ents would  have  taken  shall  be  equally  divided  among  the  child- 
ren of  such  deceased  parents,"  it  was  held  that  decease  meant 
decease  dtoring  the  testator's  life,  that  the  children  of  L.  who 
survived  the  testator  took  absolutely,  and  that  the  children  of 
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one  child  of  L.,  who  died  between  the  date  of  the  will  and  the 
death  of  the  testator,  took  the  share  which  the  parent  would 
have  taken.  In  deciding  this  case,  most,  if  not  all,  the  English 
cases  upon  the  subject,  on  the  brief  presented  to  us  in  this  case 
and  many  others  besides,  were  commented  upon  or  referred  to. 
Fry.  J.,  in  delivering  the  opinion  of  the  Court,  said:  "there  is, 
in  my  judgment,  no  doubt  that  when  a  gift  is  made  to  a  person 
in  terms  absolute,  and  that  is  followed  by  a  gift  over  in  the  event 
of  the  death  of  that  person,  sub  modo,  that  is  to  say,  without 
issue  or  subject  to  any  other  limitation  which  makes  the  death  a 
contingency,  the  effect  of  the  gift  over  is  prima  facie  to  prevent 
the  first  taker  from  taking  absolutely,  to  convert  the  interest  of 
the  first  taker  into  one  subject  to  the  contingent  devise  or  bequest 
over.  In  such  a  case  there  is  no  reason  to  confine  the  meaning 
of  the  word  death  to  death  during  the  life-time  of  the  testator, 
or  death  during  the  life  of  the  tenant  for  life. 

The  only  reason,  or  the  main  reason,  why  that  is  done  in  cer- 
tain cases  is  that  the  testator  has  spoken  of  death  which  is  cer- 
tain as  a  contingency,  but  when  the  testator  has  spoken  of  death 
sub  modo,  that  being  contingent,  there  is  no  need  to  render  it 
contingent  by  introducing  limitation,  and  he  decided  that  the 
words,  "in  case  the  decease  of  either  of  them  leaving  a  family, 
then  such  share  as  the  parent  would  have  taken  shall  be  equally 
divided  amongst  the  children  of  such  deceased  parents"  pointed 
to  a  gift  to  take  effect  in  the  event  of  the  parent  dying  before 
the  time  of  taking,  that  is  to  say,  before  the  death  of  the  testa- 
tor, and  that  the  children  of  Mrs.  Edward  Lingwood,  in  trust, 
for  whom  the  property  mentioned  in  his  will  was  given,  took, 
under  the  will,  an  absolute  title  upon  the  death  of  the  testator; 
and  that  if  any  child  of  her's,  who  could  have  taken  if  he  or  she 
had  been  alive  at  the  death  of  the  testator,  died  leaving  child- 
ren, such  children  would  be  entitled  to  take  the  share  which  the 
parent  would  have  taken;  in  other  words,  that  nine  children 
of  Mrs.  Lingwood,  living  at  the  time  of  the  testator's  death, 
and  the  children  of  the  one  who  had  died  between  the  date  of 
the  will  and  the  death  of  the  testator,  were  entitled  to  take 
absolutely  under  the  will. 
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The  paramount  object  in  the  construction  of  a  will  is  to  discover 
the  real  intention  of  the  testator  so  as  to  carry  that  intention 
into  effect.  Where  the  intention  is  plainly  manifest  in  the  will 
it  must  necessarily  govern  the  construction,  whatever  may  be  the 
result;  but  where  an  instrument  of  writing  as  a  will  is  suscep- 
tible of  two  or  more  interpretations,  one  of  which  would  result 
in  giving  effect  to  all  the  provisions  of  the  will,  and  thus  make 
the  whole  scheme  of  the  will  harmonious  and  consistent  without 
leading  to  any  unreasonable  or  abstud  conclusions,  and  a  con- 
trary construction  would  leave  portions  of  the  will  inoperative, 
or  result  in  such  unreasonable  or  absurd  conclusions  that  con- 
struction should  be  given  to  it  which  would  maintain  all  its  pro- 
visions and  thus  render  the  instrument  harmonious,  or  as  nearly 
so  as  possible,  in  all  respects. 

There  is  scarcely  any  word,  or  combination  of  words,  which 
a  testator  may  use  in  declaring  his  intention  in  respect  to  the 
testamentary  disposition  of  his  estate  that  have  not,  at  some  time 
during  the  long  period  in  which  wills  have  been  subjected  to 
judicial  construction,  received  a  fixed  and  certain  interpretation. 
Uniform  exposition  of  words,  and  combination  of  words,  has 
resulted  in  fixed  and  certain  rules  of  construction,  which  courts 
have  found  it  necessary  to  observe,  in  order  that  there  may  be 
uniformity  of  decision  as  the  basis  for  the  security  of  titles.  If 
a  testator,  in  his  will,  employs  such  words,  or  combination  of 
words,  to  express  his  meaning,  whatever  it  may  in  fact  be,  and 
there  is  nothing  otherwise  expressed  indicating  that  he  so  uses 
them  in  a  sense  different  from  their  uniformly  adjudged  inter- 
pretation, they  will  not  be  permitted  to  have  any  other  meaning 
or  effect. 

Particular  cases  will  not  be  exempted  from  the  operation  of 
general  rules,  merely  because  it  may  be  possible  that  a  testator 
in  the  particular  case  may  have  meant  differently  from  that  which 
the  words  employed  necessarily  imply  in  the  light  of  judicial 
determinations.  Conjecture  can  be  no  safe  guide  to  wise  judicial 
decisions.  If  in  some  particular  case,  by  the  adherence  by  judicial 
tribunals  to  well-known  rules  of  construction,  the  actual  intention 
of  a  testator  may  fail  in  effect,  the  evil  would  be  far  less  than 
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would  be  the  case,  should  rules  of  interpretation  be  uncertain  in 
meaning  or  not  of  uniform  application. 

Now,  upon  a  ciirsory  reading  of  the  will  of  Mr.  Davis,  the 
ideas  of  estates  tail,  contingent  remainders  and  executory  devises 
immediately  suggest  themselves. 

The  will  requires  a  careful  perusal  in  order  to  give  to  it,  as  a 
whole,  its  proper  construction.  Separate  passages  of  it,  con- 
sidered alone  and  unconnected  with  other  passages  and  without 
reference  to  the  scheme  and  purpose  of  the  will  as  an  entirety, 
might  lead  to  varied  and  conflicting  opinions,  but  when  con- 
sidered as  parts  of  one  entire  instrument,  each  so  considered, 
not  only  to  harmonize  with  the  other,  but  also  as  to  make  the 
whole  congruous  and  harmonious,  first  impressions  in  respect  to 
the  parts  may  prove  to  be  erroneous  and  untenable. 

It  appears,  from  the  case  stated,  that  the  testator  had,  at  the 
time  of  making  his  will,  only  two  children,  his  said  daughters, 
one  of  whom  was  married  having  one  child,  and  the  other  un- 
married. These  daughters  were  the  sole  immediate  objects  of 
his  bounty.  He  naturally,  and  as  his  will  manifests,  desired 
that  these  two  daughters  should  possess  and  enjoy  his  whole 
estate.  He  divides  it  between  them  and  their  heirs,  giving  to 
each  separate  portions,  and  the  largest  interest  which  he  could 
give  them  respectively  therein,  for  the  devise  to  each  is  in  fee 
simple.  The  testator,  however,  provided  that  if  his  daughter, 
Caroline,  should  die,  leaving  no  issue  to  survive  her,  that  all 
the  real  estate  he  had  given  to  her  should  go  to  and  become  the 
property  of  his  other  daughter,  Ratie,  and  her  heirs,  and  a  simi- 
lar proviso  was  annexed  to  the  devise  to  Ratie,  viz. :  That  if  she 
should  die,  leaving  no  issue  to  survive  her,  that  the  real  estate 
devised  to  her  should  go  to  and  become  the  property  of  her  sister, 
Caroline. 

Each  of  these  devises  to  his  daughters  was,  however,  made 
subject  to  the  restrictions  and  limitations  mentioned  in  the  fourth 
item  of  his  will.  The  testator  did  not  intend  to  die  intestate  as 
to  any  portion  of  his  estate.  If  either  of  his  daughters  should 
die,  leaving  no  issue  to  survive  her,  he  provided,  as  was  natural, 
that  the  other  daughter  should  take  the  share  of  the  deceased 
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one;  but  then  it  might  so  happen  that  both  his  daughters,  al- 
though one  of  them  at  the  time  had  issue,  one  child,  and  the 
other  was  unmarried,  might  die  leaving  no  issue  to  survive  them. 
He  determined  to  provide  against  this  contingency,  and  there- 
fore, in  case  it  should  happen,  he  declared  his  whole  estate  should 
be  divided  between  his  brothers  who  might  survive  him,  and  the 
children  of  his  deceased  brothers  and  sisters.  This  division, 
from  the  terms  he  used,  he  seemed  to  contemplate  as  occurring 
possibly  at  the  period  of  his  own  death,  for  it  was  to  be  made 
between  his  brothers  who  should  survive  him,  and  the  children 
of  his  deceased  brothers  and  sisters.  There  was  also  another 
contingency  that  the  testator  thought  might  possibly  happen, 
and  that  was  in' case  his  daughters  should  leave  issue  to  survive 
them,  or  either  of  them,  and  said  issue  should  die  leaving  no 
issue  to  survive  them  or  either  of  them.  He  provided  also 
against  this  contingency  by  directing  that,  should  it  occur,  all 
his  real  estate  should  go  to  his  said  brothers,  that  is,  the  brothers 
who  should  survive  him,  and  the  issue  of  his  deceased  brothers 
and  sisters. 

While  there  is  nothing  unreasonable  that  the  other  preceding 
contingencies  contemplated  by  the  testator  in  his  will  were  such 
as  he  thought  might  occur  while  his  then  brothers  should  con- 
tinue to  live,  and  not  only  continue  to  live,  but  who,  in  fact, 
should  be  living  at  the  time  of  his  own  death,  and  if  so  that  the 
ultimate  contingent  distribution  of  his  real  estate  contemplated 
by  him  in  providing  against  them  was  to  be  the  period  of  his 
own  death,  it  would  seem  unreasonable  that  he  should  have 
thought  this  last  contingency  should  so  occur.  And  upon  the 
theory  that  the  devises  over  to  his  daughters  of  the  shares  of  each 
respectively,  and  to  their  issues,  and  to  his  brothers  and  nephews 
and  nieces  respectively,  are  executory  devises  successively  the 
incorporation  of  such  a  provision  in  the  will,  can  only  be  ac- 
counted for  by  considering  that  its  draftsman  employed  lan- 
guage and  used  terms,  the  meaning  and  effect  of  which  he  was 
wholly  ignorant.  This  presents  no  inconsiderable  difficulty  in 
arriving  at  absolute  certainty  as  to  the  testator's  meaning. 

Difficulties  present  themselves  in  arriving  at  a  just  determina- 
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tion  of  Mr.  Davis'  meaning  upon  any  hypothesis  that  may  be 
adopted  in  respect  to  his  will.  To  say  that  he  intended  that  his 
daughters  should  not  take  a  fee  absolute  in  their  respective  por- 
tions of  his  estate,  upon  the  happening  of  his  death,  would  be  to 
cut  down  the  devises  to  them  in  fee,  as  at  first  given  them,  not- 
withstanding they  were  the  primary  and  more  immediate  objects 
of  his  bounty,  to  a  life  estate,  and  thus  render  their  devises  of 
far  less  value  to  them,  or  at  most  to  give  them  only  fees  de- 
feasible therein  when  some  of  the  other  limitations  in  his  will 
subsequently  thereto,  might  be  wholly  unavailing,  as  being  in- 
capable of  becoming  operative  by  reason  of  being  too  remote  to 
take  effect  by  way  of  executory  devise.  Such  would  be  the 
effect  as  to  the  devises  over  to  his  brothers  and  his  nephew  and 
nieces  upon  the  happening  of  the  contingencies  upon  which  the 
devises  to  them  were  limited.  The  will  of  Mr.  Davis  was 
drawn  by  an  unskilful  hand.  It  is  one  upon  which  even  legal 
minds  may  differ  as  to  construction.  The  best  mode  of  arriving 
at  its  true  meaning  is  to  analyze  it,  or  separate  its  parts,  and 
thus  ascertain  the  meaning  of  its  several  clauses  in  their  detached 
and  separate  conditions,  and  then  by  recombining  those  parts  to 
ascertain  whether,  in  their  combined  state  and  as  a  whole,  a 
meaning  can  be  given  to  them,  so  as  to  preserve  in  their  com- 
bination the  full  meaning  of  each  when  separate  from  the  others. 
Let  us  consider  the  devise  to  Caroline.  It  is  contained  in  the 
second  item  of  the  will,  the  first  clause  of  it  being:  "I  give, 
devise  and  bequeath  to  my  daughter,  Caroline  M.  Gray,  the  fol- 
lowing tracts  (naming  them),  the  above  and  foregoing  described 
and  mentioned  tracts,  pieces  and  parcels  of  land  I  give  to  my 
said  daughter  Caroline  and  to  her  heirs."  Now  had  this  devise 
stopped  here  there  could  be  no  doubt  that  Caroline  would  have 
taken  a  fee-simple  in  all  the  lands  devised  to  her;  but  the  tes- 
tator immediately  adds  a  proviso,  as  follows:  "Provided,  never- 
theless, that  if  my  said  daughter  Caroline  should  die,  leaving  no 
issue  to  survive  her,  then,  and  in  that  case,  my  will  and  desire, 
and  I  do  so  order  and  direct,  that  all  the  real  estate  I  have  given 
my  said  daughter  Caroline  M.  shall  go  to  and  become  the  prop- 
erty of  my  daughter  Ratie,  to  her,  her  heirs."     Now  had  the 
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devise  stopped  here,  there  can  be  no  doubt  that  Caroline,  instead 
of  taking  a  fee  absolute  in  the  real  estate  devised  to  her,  would 
have  taken  a  fee  defeasible,  and  that  Ratie  would  have  become 
entitled  to  the  part  devised  to  Caroline,  or  to  an  estate  or  in- 
terest therein,  by  way  of  executory  devise,  which  would  have 
become  an  estate  in  possession  in  Ratie,  upon  the  death  of  Caro- 
line without  leaving  issue  to  siirvive  her.  But  this  devise  to 
Ratie  was  made  subject  by  the  testator  to  the  restrictions  and 
limitations  mentioned  by  the  testator  in  his  will,  and  as  herein- 
before stated. 

As  before  observed,  the  devise  to  Caroline  was  in  fee  absolute. 
It  cannot  be  considered  a  devise  in  tail,  by  reason  of  the  use  of 
the  word  issue,  because  it  is  not  of  an  indefinite  failure  of  issue 
the  testator  speaks,  but  of  issue  surviving  her,  and  the  word 
issue  as  thus  used  must  be  construed  in  the  sense  of  child  or 
children.  The  same  remarks  are  applicable  to  the  devise  to 
Ratie  in  the  third  item  of  the  will.  It  is  obvious  that  the  tes- 
tator meant  that  each  of  his  daughters  should  possess  the  same 
estate  and  interest.  Again  it  may  be  remarked  that  the  words 
"subject  to  the  restrictions  and  limitations  herein  made  and  pro- 
vided," used  by  the  testator  in  the  concluding  part  of  the  second 
item  of  the  will,  applies,  not  to  the  devise  to  Caroline  and  her 
heirs,  but  to  the  devise  to  Ratie  of  Caroline's  share  upon  Caro- 
line's dying  without  leaving  issue  to  siuvive  her.  The  same  re- 
mark is  applicable  to  the  devise  to  Ratie  in  the  third  item  of  the 
will,  and  to  the  devise  to  Caroline  of  Ratie's  share  upon  Ratie's 
dying  without  leaving  issue  to  survive  her. 

The  last  clause  of  the  fourth  item  of  the  will,  which  declares 
that  if  both  his  said  daughters  should  leave  issue  to  survive 
them,  and  said  issue  should  die,  leaving  no  issue  to  survive  them, 
then,  and  in  that  case,  his  real  estate  should  go  to  his  said 
brothers,  and  the  issue  of  such  of  his  brothers  and  sisters  who 
were  deceased  would  in  any  event  be  inoperative  and  nugatory, 
as  being  too  remote  by  way  of  executory  devise.  We  may  now 
see  what  Fry,  J.,  meant  in  his  opinion,  hereinbefore  cited,  when 
he  said  that  in  his  judgment  when  a  gift  is  made  to  a  person  in 
terms  absolute,  and  that  is  followed  by  a  gift  over  in  the  event 
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of  the  death  of  that  person,  sub  modo  (that  is  to  say  without 
issue  or  subject  to  any  other  limitation  which  makes  the  death  a 
contingency) ,  the  effect  of  the  gift  over  is  prima  facie  to  prevent 
the  first  taker  from  taking  absolutely,  to  convert  the  interest  of 
the  first  taker  into  one  subject  to  the  contingency  devise  or  be- 
quests over.  Such  effect  is  only  prima  facie,  and  is  subject  to 
be  overcome  by  other  provisions  of  the  will,  inconsistent  there- 
with, or  by  being  attended  by  circumstances  and  followed  by  re- 
sults which  render  such  a  construction  not  only  unreasonable 
but  absolutely  absurd,  as  in  the  present  case. 

This  will  does  not  say  in  terms  that  in  case  either  of  the 
daughters  died,  leaving  issue,  that  such  issue  should  take  the 
deceased  parent's  share,  nor  that  if  the  issue  of  such  issue  should 
die  leaving  issue,  such  issue  should  take  the  same  share  as  that 
possessed  by  their  respective  parents,  but  the  implication  to  that 
effect  is  as  strong  as  the  expression  would  be  and  would  have 
the  same  effect.  Now  we  have  seen  that  the  first  part  of  these 
several  devises  to  his  daughters  would  give  to  each  of  them  a 
fee  simple,  and  that  the  provision,  in  case  either  of  the  daughters 
die  without  leaving  issue  to  survive  her,  is  inconsistent  with  the 
daughters  taking  an  estate  tail  in  their  respective  shares  on  the 
idea  that  the  testator  meant  an  indefinite  failure  of  issue  of  his 
daughters,  and  the  limitations  over  could  not  take  effect  by 
way  of  executory  devise  because  they  would  be  too  remote. 
Some  other  mode  must,  therefore,  be  discovered  of  interpreting 
this  will,  by  which  all  of  its  provisions  may  be  made  to  har- 
monize, and  such  a  construction  given  to  it  as  will  be  free  from 
absurdity,  and  render  it  consistent  in  all  its  parts.  If  the 
daughters,  respectively,  should  die  leaving  issue  surviving,  and 
such  issue  was  intended  to  take,  what  was  it  intended  they  should 
take?  The  mere  corpus  which  had  been  devised  to  their  mothers, 
respectively,  or  the  corpus  and  the  estates  therein  to  the  same 
extent  as  had  been  devised  to  their  mothers?  Doubtless  the 
latter.  If  such  issue  of  the  daughters  should  die  leaving  issue, 
would  not,  in  this  view  of  the  will,  such  issue  take  the  same 
estates  as  their  parents'  absolute  unqualified  fees,  or  would  their 
interest  be  restricted  to  the  possession  of  the  mere  corpus  of  the 
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property,  or  if  not  be  subject  to  the  restrictions  and  limitations 
mentioned  in  the  will?  The  same  inquiry  is  applicable  to  the 
issue  of  such  issue  dying  leaving  issue. 

It  is  only  in  the  event  of  the  grandchildren  of  the  daughters, 
or  the  great-grandchildren  of  the  testator,  dying  without  leav- 
ing issue  to  survive  them,  that  the  devise  to  the  brothers,  who 
should  survive  the  testator,  and  the  children  of  his  deceased 
brothers  and  sisters  can  take  any  benefit  under  his  will  if  all 
these  devises  are  to  be  regarded, as  executory  and  not  as  substi- 
tutionary. Now  what  would  become  of  the  testator's  estate 
should  he  have  great-grandchildren,  and  those  great-grandchil- 
dren should  die,  leaving  issue  to  survive  them?  This  contin- 
gency is  not  provided  for  by  the  will,  but  the  question  may  be 
answered  in  one  of  two  ways,  and  first,  it  may  be,  and  it  is 
reasonable  to  suppose,  that  such  an  event  happening,  the  great- 
great-grandchildren  would  take  an  estate  in  fee  by  implication 
free  from  any  of  the  restrictions  and  limitations  annexed  to  any 
of  the  preceding  devises,  for  if  an  interest  in  the  lands  would 
pass  to  his  great-great-grandchildren  by  reason  of  their  surviv- 
ing their  parents,  the  restrictions  and  limitations  imposed  by  the 
will  extending  no  farther  than  in  case  the  grandchildren  of  the 
testator  should  die,  leaving  no  issue  to  survive  them,  and  the 
great-great-grandchildren  taking  the  estate  by  implication,  it 
follows  that  they  would  take  a  fee  therein  without  any  such  re- 
strictions or  limitations.  If  this  be  so,  and  such  was  the  design 
of  the  testator,  he  would  seem  to  have  been  more  solicitous  in 
respect  to  the  interest  of  his  great-great-grandchildren  than  to 
those,  not  only  of  his  great-grandchildren  and  grandchildren, 
but  than  to  those  even  of  his  own  children.  Second,  if  the 
great-great-grandchildren  coiild  not  take,  by  implication,  not 
being  mentioned  in  the  will,  they  would  take  the  estate  or  the 
testator  as  heirs  at  law  of  their  own  parents,  the  grandchildren 
of  the  testator,  who  dying,  leaving  children  to  survive  them,  and 
not  without  leaving  children  to  survive  them,  their  defeasible 
fee  in  the  lands  thereby  became  absolute  and  transmissible  to 
their  heirs.  If  they  could  not  take  either  by  implication  in  the 
will,  nor  as  heirs  at  law  of  their  own  parents,  as  aforesaid,  it 


COURT  OF  ERRORS  AND  APPEALS.  255 

Rickards  and  Wife  v.  Gray. 

must  follow,  of  course,  that  the  testator,  who  appeared  so  anxious 
to  dispose  of  his  whole  estate,  and  every  interest  therein,  in  fact, 
died  intestate  as  to  the  ultimate  fee,  after  the  death  of  his  great- 
grandchildren, leaving  no  issue  to  survive  them  at  the  time  of 
their  deaths.  If  the  great-great-grandchildren  of  the  testator 
would,  in  the  event  supposed,  in  any  manner,  take  a  fee  simple 
in  his  estate,  then  the  devise  over  to  his  brothers,  who  might  be 
living  at  the  time  of  his  death,  and  to  the  children  of  his  de- 
ceased brothers  and  sisters  could  never,  under  any  circumstances, 
take  effect. 

Such  a  construction  should  give  us  pause.  Some  of  these  de- 
vises over  would  be  void,  as  we  have  seen,  being  too  remote,  and 
all  of  them  so  unreasonable  as  not  to  be  regarded  favorably  in 
the  absence  of  imperatively  controlling  circumstances.  I  take 
this  to  be  well-adjudged  law,  that  if  real  estate  be  devised  to  one 
and  his  heirs,  with  a  gift  over  upon  the  death  of  the  first  devisee, 
leaving  children  to  his  children,  and  a  gift  over  upon  the  death 
of  the  first  devisee  not  leaving  children  to  another,  the  devises 
over  will  be  restrained  to  the  death  of  the  first  devisee  before  his 
estate  falls  into  the  possession,  whether  the  devise  be  immediate 
or  in  remainder. 

Is  there  any  construction  that  can  be  given  to  the  will  of  Mr. 
Davis,  by  which  all  its  provisions  can  be  rendered  harmonious 
and  consistent?  There  is  one,  and  only  one,  and  that  is,  that 
the  will  must  be  so  construed  as  that  all  the  contingencies  men- 
tioned in  it  must  be  considered  as  intended  to  happen  in  the  con- 
templation of  the  testator  before  the  time  of  his  own  death,  the 
devises  in  the  will  over  being  considered  substitutional  and  not 
executory.  Such  a  construction  may  be  very  properly  given  to 
it,  and  would  be  justified  by  the  principles  and  authorities  before 
referred  to,  and  particularly  by  the  decisions  in  the  cases  of 
Clayton  v.  Lowe,  and  Gee  v.  Mayor,  of  Manchester. 

In  the  former  case,  William  Clayton,  among  other  things,  de- 
vised that  all  and  every  part  of  his  real  and  personal  estate 
should  be  equally  divided  between  his  grandsons,  William  Clay- 
ton and  David  Shaw  Clayton,  and  his  granddaughter,  Elizabeth 
Clayton,  share  and  share  alike  forever;  and  that  if  either  of  his 
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said  grandsons,  or  his  said  granddaughter,  should  happen  to  die 
without  child  or  children  lawfully  begotten,  he  then  ordered  and 
directed  that  such  part  or  share  of  both  his  real  and  personal 
estate,  whatsoever  of  the  one  so  dying,  should  be  equally  divided 
among  the  siu-viving  brothers  or  sisters,  share  and  share  alike; 
but,  if  it  happened  that  any  of  his  aforesaid  grandchildren 
should  die,  and  leave  child  or  children  lawfully  begotten,  that 
such  child  or  children  should  have  their  father's  or  mother's 
share  of  all  his  estate  and  effects,  whatsoever,  equally  divided 
among  them. 

The  court  held,  that  under  this  devise  the  grandchildren  took 
an  estate  in  fee  simple  as  tenants  in  common.  It  appears  by  the 
case  of  Gee  v.  The  Mayor,  Aldermen  and  Biu"gesses,  of  Man- 
chester, before  referred  to,  that  a  testator  devised  his  real  and 
personal  estate  to  be  divided  equally  among  his  children  in  man- 
ner following,  viz:  "I  will  and  bequeath  to  my  eldest  son  A, 
one-seventh  share  of  my  property  to  his  heirs,  executors  and  ad- 
ministrators." Then  follow  devises  and  bequests  in  the  same 
words  to  each  of  the  testator's  other  children,  thus,  as  follows: 
"And  in  case  any  of  my  sons  or  daughters  die  without  issue, 
and  their  share  returns  to  my  sons  and  daughters  equally  among 
them;  and  in  case  any  of  my  sons  and  daughters  die,  and  leav- 
ing issue,  that  they  take  their  deceased  parent's  share,  share  and 
share  alike." 

All  the  seven  children  stu"vived  the  testator.  The  court  held 
that  dying  must  be  construed  to  mean  die  in  the  lifetime  of  the 
testator,  and,  consequently,  that  each  of  the  children  took  a  fee 
simple  in  one-seventh  of  the  reality  and  the  absolute  interest  in 
one-seventh  of  the  personality. 

The  reasoning  of  the  court,  in  the  case  of  McGee  v.  The 
Mayor,  etc.,  of  Manchester,  may  very  properly  be  applied  to  the 
present  case.  In  delivering  the  opinion  of  the  cotu-t.  Lord  Camp- 
bell, Ch.  J.,  said,  "It  is  material  to  consider  whether  the  devise 
to  the  testator's  son  and  daughter  can  operate,  so  as  to  give  effect 
to  all  the  words  he  has  used,  without  rejecting  anything  con- 
tained in  the  devise,  or  introducing  anj^thing  which  it  does  not 
contain;  for  there  can  be  no  rejection  or  introduction  if  all  the 
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words  as  they  stand  can  operate,  but  if  all  the  words  as  they 
stand  cannot  operate,  the  court  must  introduce  or  reject  as  may 
best  answer  what  may  appear  to  them  to  have  been  the  testator's 
intention."  Now  the  only  mode  of  giving  effect  to  all  the  de- 
vises in  Mr.  Davis'  will,  is  by  treating  all  of  them  after  the 
original  devises  to  his  daughters,  only  in  case  of  a  lapse,  and  re- 
ferring the  period  of  distribution  or  division  contemplated  to  the 
time  of  the  testator's  death.  It  is  an  established  rule  that  where 
a  bequest  is  simply  to  A,  "and  in  case  of  his  death,"  or  "if  he 
die,"  to  B.,  A  surviving  the  testator  takes  absolutely.  The 
time  of  dying  is  referred  of  necessity  to  the  life-time  of  the  tes- 
tator; otherwise,  as  they  must  die  at  some  time,  the  bequest 
would  be  cut  down  to  an  interest  for  his  life.  The  last  clause 
of  the  will  reviewed  in  the  case  of  Gee  v.  The  Mayor,  Alderman, 
etc.,  of  Manchester,  was,  "and  in  case  any  of  my  sons  or 
daughters  die  without  issue  that  their  share  returns  to  my  sons 
and  daughters  equally  amongst  them;  and  in  case  any  of  my 
sons  and  daughters  die  and  leaving  issue,  that  they  take  their 
deceased  parent's  share,  share  and  share  alike."  Lord  Camp- 
bell said,  "We  are  of  opinion  we  must  construe  the  last  clause  in 
this  will  as  referring  to  the  death  of  the  devisees  in  the  lifetime 
of  the  testator  in  order  to  give  effect  to  all  the  words  of  his  will, 
and  to  reject  nothing.  In  so  doing  we  are  not  adding  to  his 
will,  or  introducing  new  words  into  it,  but  only  construing  the 
words  which  the  testator  has  used  himself;  these  words  as  they 
stand,  are  capable  of  being  referred  to  death  in  his  lifetime,  or 
to  death  generally  at  any  time."  The  present  case  seems  to  be 
within  the  principle  of  the  same  rule  as  applied  by  Lord  Camp- 
bell, for  the  dying  of  the  daughters  with  or  without  issue,  living 
at  the  time  of  their  deaths  respectively,  is  as  certain  and  inevit- 
able an  event  as  their  dying  simply,  and  all  the  devises  subse- 
quent to  the  original  devise  in  fee  to  them  are  by  the  terms  of 
the  will  made  contingent  upon  the  fact  of  their  dying  with  or 
without  issue  to  survive  them. 

I  do  not  consider  it  necessary  to  review  the  cases  cited  in  the 
argimient  upon  this  case  stated.  There  is  nothing  in  them,  in 
my  opinion,  which  conflicts  with  the  conclusion  to  which  I  have 
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arrived,  but  much  confirmatory  of  it.  Although  I  do  not  mean 
to  say  that  this  case  is,  in  all  respects,  entirely  free  from  doubt, 
and  that  it  is  one  in  respect  to  which  there  may  not  be  an  honest 
difference  of  opinion,  even  among  members  of  the  profession, 
yet  for  the  reasons  I  have  stated,  and  upon  the  authorities  and 
principles  I  have  cited,  I  am  of  the  opinion  that  the  daughters 
of  the  testator,  having  survived  their  father,  took,  upon  his 
death,  an  estate  in  fee  simple  in  the  lands  respectively  devised 
to  them,  and  that  the  said  Ratie  E.  was  capable  to  convey  an 
indefeasible  estate  in  fee  simple  in  the  said  lot  of  ground  in  said 
articles  of  agreement  mentioned. 

Houston,  J.  The  will  was  made  on  the  30th  day  of  June, 
1876,  and  the  testator  died  in  about  two  years  thereafter.  At 
the  date  of  it  he  had  two  children,  both  daughters,  the  eldest  of 
them  recently  married  and  the  other  still  single.  He  also  had 
three  brothers  then  living,  and  several  brothers  and  sisters  then 
dead  leaving  children  then  living. 

By  the  second  item  of  his  will  he  devises  to  his  eldest  daughter, 
Caroline  M.  Gray,  wife  of  Smith  Napoleon  Gray,  a  considerable 
real  estate,  consisting  of  several  farms,  tracts  of  lands,  tenements 
and  appurtenances  mentioned  in  it,  which  he  concludes  in  the 
following  words:  "The  above  and  foregoing  described  and 
mentioned  tracts,  pieces  and  parcels  of  land  I  give  to  my  daughter 
Caroline  and  to  her  heirs,  provided  nevertheless,  that  if  my  said 
daughter  Caroline  should  die  leaving  no  issue  to  survive  her, 
then  and  in  that  case  my  will  and  desire  is,  and  I  so  order  and 
direct  that  all  the  real  estate  I  have  given  my  said  daughter 
Caroline  M.  shall  go  to  and  become  the  property  of  my  daughter 
Ratie,  her  and  her  heirs  subject  to  the  restrictions  and  limita- 
tions hereafter  made  and  provided." 

By  the  next  item  of  his  will  he  also  devises  to  his  second 
daughter  Ratie  a  like  considerable  real  estate  consisting  of  other 
farms,  tracts  of  land,  tenements  and  premises  mentioned  in  it, 
which  he  also  concludes  in  similar  words,  as  follows:  "The 
above  and  foregoing  described  and  mentioned  tracts,  pieces  and 
parcels  of  land  I  give  to  my  said  daughter,  Ratie  E.  Davis  and 
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to  her  heirs,  provided  nevertheless  that  if  my  said  daughter 
Ratie  E.  should  die  leaving  no  issue  to  survive  her,  then  and  in 
that  case  my  will  and  desire  is,  and  I  so  order  and  direct  that 
all  the  real  estate  I  have  given  my  said  daughter,  Ratie  E.  shall 
go  to  and  become  the  property  of  my  daughter  Caroline  M.,  to 
her  and  her  heirs  subject  however  to  the  restrictions  and  limita- 
tions hereinafter  made  and  provided." 

The  next  item  of  the  will  is  as  follows:  "In  case  both  of  my 
said  daughters  should  die  leaving  no  issue  to  siirvive  them,  my  will 
and  desire  is  that  my  surviving  brothers  (if  any)  and  the  chil- 
dren of  my  deceased  brothers  and  sisters  shall  have  all  my  real 
estate  to  be  divided  equally  between  my  said  brothers  who  sur- 
vive me  and  the  children  of  my  said  deceased  brothers  and  sis- 
ters, the  children  of  a  deceased  brother  or  sister  to  take  only  a 
parent's  share,  to  them,  their  heirs  and  assigns  forever.  My 
will  and  desire  further  is  that  if  both  of  my  said  daughters 
should  leave  issue  to  survive 'them  or  either  of  them,  and  said 
issue  should  die  leaving  no  issue  to  survive  them  or  either  of 
them,  then  and  in  that  case  my  said  real  estate  shall  go  to  my 
said  brothers  and  the  issue  of  such  of  my  brothers  and  sisters 
who  are  deceased  as  above  provided." 

It  is  manifest  on  the  face  of  the  will  that  the  two"  daughters 
of  the  testator  were  the  first  and  principal  object  of  his  bounty, 
and  that  he  had  nothing  to  devise  in  it  to  his  brothers,  nephews, 
or  nieces  in  case  both  or  either  of  his  daughters  survived  him, 
or  should  die  in  his  life-time  leaving  issue  to  survive  both  them 
and  him.  The  first  devise  of  the  lands  and  tenements  named  in 
the  will  is  to  the  daughter,  Mrs.  Caroline  M.  Gray,  in  direct  and 
immediate  fee  simple  with  an  executory  limitation  over  of  them, 
"if  she  should  die  leaving  no  issue  to  survive  her,"  to  his 
daughter,  Miss  Ratie  E.  Davis  and  her  heirs,  subject  to  the  restric- 
tions and  limitations  provided  in  the  fourth  item  of  the  will; 
and  the  second  devise  of  the  lands  and  tenements  named  in  it  to 
the  daughter,  Ratie  E.,  is  likewise  in  direct  and  immediate  fee 
simple  with  an  executory  limitation  of  them  over  to  her  sister, 
Mrs.  Caroline  M.  Gray,  "if  she  should  die  leaving  no  issue  to 
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survive  her,"  to  her  and  her  heirs,  subject  to  the  same  restrictions 
and  Hmitations  provided  in  the  fourth  item  as  before  mentioned. 

It  requires  no  authority  to  show  that  the  word  "issue"  in 
the  connections  in  which  it  is  employed  in  these  two  items  of  the 
will,  and  also  in  the  fourth  item  of  it,  does  not  import  a  general 
failure  of  issue,  or  a  failure  of  issue  at  any  time  on  the  part  of 
the  daughters  respectively,  but  on  the  death  of  both  of  them 
without  leaving  any  issue  of  either  of  them  living  at  the  time  of 
their  decease,  and  that  it  therefore  did  not  convert  the  fee  on 
which  it  was  limited  in  either  case  to  a  fee  tail,  but  they  consti- 
tuted purely  contingent  limitations  of  the  property  good  by  way 
of  executory  devise,  but  which  could  not  vest  in  any  issue  which 
either  of  them  might  have,  until  the  death  of  the  mother  leaving 
such  issue  to  survive  her. 

But  according  to  my  understanding  of  the  intention  of  the 
testator,  as  expressed  in  the  will,  and  particularly  in  the  lan- 
guage of  the  fourth  item  of  it,  th'ese  executory  limitations  en- 
grafted on  these  estates  in  fee  first  devised  to  his  daughters 
respectively,  are  rendered  still  more  contingent  in  their  character 
by  it.  It  is  as  follows:  "In  case  both  of  my  said  daughters 
should  die  leaving  no  issue  to  stirvive  them,  my  will  and  desire 
is  that  my  surviving  brothers  (if  any)  and  the  children  of  my 
deceased  brothers  and  sisters  Shall  have  all  my  real  estate  to  be 
divided  equally  between  my  said  brothers  who  survive  me,  and 
the  children  of  my  said  deceased  brothers  and  sisters,  the  chil- 
dren of  a  deceased  brother  and  sister  to  take  only  a  parent's 
share,  to  them,  their  heirs  and  assigns  forever."  Now,  does  not 
this  language  necessarily  import  and  require  that  if  the  brothers, 
or  the  children  of  the  deceased  brothers  and  sisters  referred  to 
in  this  item,  should  survive  both  of  the  daughters  leaving  no 
issue  to  survive  them,  and  also  the  testator  himself,  in  order  to 
succeed  to  this  devise  over  to  them  pursuant  to  the  terms  of  it? 
The  meaning  of  it  to  my  mind  is  quite  clear,  that  the  testator 
intended  by  it,  in  case  both  of  his  daughters  should  die  leaving 
no  issue  to  survive  them,  that  such  of  his  brothers  as  were  then 
living  when  the  will  was  made,  as  might  survive  him,  as  well 
as  them  without  leaving  issue,  and  the  children  of  his  deceased 


COURT  OF  ERRORS  AND  APPEALS.  261 

Rickards  and  Wife  v.  Gray. 

brothers  and  sisters  should,  immediately  on  his  death,  have  all 
his  real  estate  to  be  equally  divided  between  his  said  brothers 
who  survived  him  and  the  children  of  his  deceased  brothers  and 
sisters,  the  children  of  a  deceased  brother  or  sister  to  take  only 
a  parent's  share,  to  them,  their  heirs  and  assigns  forever.  And 
such  being,  as  I  think,  the  clear  meaning  and  import  of  the  first 
clause  in  the  fourth  item  of  the  will,  it  amounts  in  effect  to  the 
same  as  if  the  testator  had  expressly  declared  in  that  clause  of 
his  will,  that  in  case  both  of  his  said  daughters  should  die  in 
his  lifetime,  or  before  his  own  decease,  leaving  no  issue  to  sur- 
vive them,  his  will  and  desire  was  that  his  surviving  brothers 
(if  any)  and  the  children  of  his  deceased  brothers  and  sisters 
should  have  all  his  real  estate  to  be  divided  equally  between 
his  said  brothers  who  survived  him  and  the  children  of  his  said 
deceased  brothers  and  sisters,  as  before  recited.  In  the  contin- 
gency provided  for  in  this  item  of  the  will,  not  only  both  of  his 
daughters,  but  the  testator  himself  would  also  have  died  leaving 
no  issue  to  survive  him,  and  in  which  event  the  devisees  referred 
to  in  it  would  have  been  his  nearest  surviving  kin  and  heirs  at 
law.  And  it  so  happens,  as  we  are  informed,  that  the  three 
brothers  and  all  the  children  of  deceased  brothers  and  sisters 
who  were  living  when  the  will  was  made,  were  also  living  when 
the  testator  died. 

I  do  not  deem  it  necessary  to  advert  to  the  other  and  succeed- 
ing clause  in  the  fourth  item  of  the  will,  further  than  to  remark 
that  it  does  not,  in  my  opinion,  vary  or  modify  the  preceding 
clause  as  to  the  particular  meaning  and  effect  which  I  have  as- 
cribed to  it,  but  means  substantially  the  same,  as  I  understand 
it,  with  the  additional  executory  limitation,  that  if  both  of  his 
said  daughters  should  leave  issue  to  survive  them,  or  either  of 
them,  and  said  issue  should  die  leaving  no  issue  to  survive  them, 
or  either  of  them,  then  and  in  that  case  his  real  estate  should  go 
to  his  said  brothers  and  the  issue  of  his  brothers  and  sisters  who 
were  deceased  as  above  provided;  and  to  add,  that  as  a  further 
executory  limitation  of  the  State  in  that  contingency,  it  is  void, 
and  can  have  no  effect  as  a  devise  in  the  will,  because  the  con- 
tingency on  which  it  is  limited  over  in  this  instance  to  his  said 


262  DELAWARE 

Rickards  and  Wife  v.  Gray. 

brothers  and  the  issue  of  his  brothers  and  sisters  who  were  de- 
ceased as  aforesaid,  that  is  to  say,  on  the  failiire  of  the  issue, 
which  both  or  either  of  his  said  daughters  might  leave  to  survive 
her,  was  too  remote  to  warrant  it  in  law.  I  would  further  re- 
mark before  closing  what  I  have  to  say  as  to  the  intention  of 
the  testator  apparent  upon  the  face  of  the  will,  that  the  devise  to 
his  "brothers  who  stirvive  me,"  to  quote  his  language,  "and 
the  children  of  his  said  deceased  brothers  and  sisters,"  the  latter 
to  take  per  stirpes  and  to  be  equally  divided  between  them  in 
absolute  fee,  was,  by  way  of  substitution,  for  the  estates  previ- 
ously devised  to  his  daughters  in  the  premises  in  case  they  should 
both  die  leaving  no  issue  to  survive  them,  and  as  he  here,  in 
express  terms,  gives  all  his  real  estate  in  that  case  to  his  brothers 
who  survive  him  and  to  the  children  of  his  deceased  brothers 
and  sisters,  the  language  naturally  imports  in  the  absence  of  any 
other  time  designated  in  the  will,  that  the  surviving  brothers 
and  the  children  of  his  deceased  brothers  and  sisters  should  in 
that  case  take  the  whole  of  it  in  absolute  fee  immediately  on  his 
decease.  And  yet,  how  could  this  have  been  done,  or  could  this 
have  been  contemplated  or  designed  by  the  testator,  without  at 
the  same  time  contemplating  that  both  of  his  daughters  must 
die  without  leaving  any  issue  to  survive  them  in  his  own  life- 
time or  before  his  own  decease?  I  therefore  think  there  is  suffi- 
cient apparent  on  the  face  of  the  will  itself,  and  in  the  peculiar 
wording  of  the  first  clause  in  the  fourth  item  of  it,  independent 
of  any  authorities  which  have  been  cited,  or  the  rules  of  law 
which  have  been  referred  to  in  the  argimient,  to  satisfy  us 
that  such  must  have  been  the  design  and  intention  of  the  testator 
in  regard  to  this  provision  and  devise  in  his  will.  And  as  the 
intention  of  the  testator  when  it  can  be  ascertained  with  reason- 
able certainty  from  the  language  of  the  will  itself,  and  does  not 
contravene  any  legal  rule  of  interpretation  in  such  cases,  consti- 
tutes our  cardinal  guide  in  the  construction  of  it,  I  might  here 
rest  the  matter,  perhaps,  so  far  as  my  opinion  is  concerned  in 
relation  to  it.  But  as  a  question  of  judicial  construction  purely 
of  this  clause  of  the  will,  the  view  I  have  taken  of  it  is  sustained 
by  the  ruling  of  the  Supreme  Court  of  Pennsylvania  in  the  case 
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cited  of  Caldwell  v.  Skilton,  1  Harris,  152,  in  which  the  prin- 
ciple of  law  governing  it  is  well  defined  and  stated  by  Bell,  J. 
In  that  case  the  testator  devised  all  his  real  estate  to  his  wife  for 
life  or  widowhood,  and  at  her  decease  or  marriage,  the  estate  to 
descend  to  and  be  enjoyed  by  his  children,  and  their  heirs  and 
assigns  forever,  to  have  and  to  hold,  share  and  share  alike,  as 
tenants  in  common;  and  in  case  of  the  death  of  either  of  the 
said  children,  his  or  her  share  to  descend  to  the  children  of  the 
said  child,  or  if  said  child  should  die  without  issue  born  alive, 
then  the  said  share  to  be  divided  among  and  be  enjoyed  by  the 
surviving  children,  their  heirs  and  assigns  forever,  share  and 
share  alike,  as  tenants  in  common.  The  wife  died  during  the 
life  of  the  testator.  The  children  all  survived  him.  Held  that 
each  of  the  children,  on  the  death  of  the  testator,  took  an  inde- 
feasible estate  in  fee  simple  under  the  will.  That  by  the  clause, 
"in  case  of  the  death  of  either  of  said  children,"  or  said  child 
should  die  without  issue  bom  alive,"  the  testator  did  not  mean 
death  generally  or  whenever  it  might  happen,  but  that  he  meant 
(his  wife  having  died  in  his  lifetime)  that  the  fee  should  vest 
absolutely  on  his  death,  and  that  it  was  not  defeasible  through- 
out the  entire  life  of  the  children,  which  was  the  question  sub- 
mitted in  the  case  stated  for  the  decision  of  the  court  on  the 
construction  of  the  will. 

Bell,  J.,  in  delivering  the  opinion  of  the  court,  said:  "I  am 
satisfied,  from  the  reasoning  submitted  on  the  part  of  the  plaintiff 
below,  and  upon  the  authority  of  all  the  cases,  that  by  the 
phrase,  'in  case  of  the  death  of  either  of  my  children,'  the  tes- 
tator did  not  mean  death  generally,  or  whenever  it  might  hap- 
pen, but  in  the  contingent  sense  of  death  occurring  within  a 
particular  time,  in  which  case  the  devise  over  was  to  take  effect, 
by  way  of  substitution,  and  not  as  a  limitation  engrafted  on  and 
qualifying  the  fee  given  to  the  children.  It  is  very  obvious  it 
was  intended  to  cut  down  the  absolute  fee  given  to  them, 
in  every  event,  and  yet  such  must  be  the  result  if  the  testator 
meant  the  definite  death  of  any  of  his  children,  contended 
for  by  the  defendant  as  marking  the  period  of  transmission. 
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Under  that  reading,  if  the  first  takers  died  leaving  children,  the 
estate  would  go  over  to  the  latter  in  fee  as  purchasers,  and  if  the 
former  died  indefinitely,  without  children,  it  would  go  to  the 
surviving  brothers  and  sisters  absolutely.  And  the  practical  effect 
would  be  to  reduce  the  first  estate  to  an  interest  for  life  merely, 
notwithstanding  the  explicit  use  of  technical  terms  conferring 
a  fee,  evidently  employed  with  a  distinct  notion  of  their  legal 
m.eaning.  Clayton  v.  Lowe,  5  Barn.  &  Aid.,  636.  Besides,  that 
construction  would  render  defeasible  the  original  shares  first 
taken  under  the  will,  while  those  which  might  accrue  by  the 
clause  of  survivorship,  would  vest  absolutely;  a  consequence 
certainly  never  contemplated.  Pain  v.  Benson,  Atk.,  80;  Ex 
parte,  West,  1  B.  C.  C,  575.  Congruity,  therefore,  requires  that 
the  chance  of  survivorship  among  the  children  of  the  testators 
and  the  possible  event  upon  which  the  limitation  over  to  their 
children  might  take  effect,  should  be  referred  to  the  same  deter- 
minate period;  or,  in  other  words,  to  let  in  the  survivors  on  the 
death  of  any  of  their  brothers  or  sisters  without  issue,  the  con- 
tingency must  happen  within  the  same  definite  time  when,  ac- 
cording to  the  settled  rules  of  construction,  the  contingency 
implied  from  the  words  'in  case  of  the  death  of  any  of  my 
children'  must  occur,  to  give  place  for  the  substitution  of  the 
grandchildren.  Now,  had  the  testamentary  disposition  ended 
with  the  gift  to  the  children  of  a  deceased  child,  no  doubt  could 
be  entertained  that  to  give  it  effect  the  death  of  the  parent  must 
occur  before  the  time  fixed  for  enjoyment,  whether  that  be  the 
death  of  the  testator,  or  at  some  other  given  period.  The  cases 
collected  by  Mr.  Powell,  in  the  27th  chapter  of  his  Treatise  on 
Devises,  abundantly  show  that  where  there  is  nothing  to  indicate 
an  adverse  intent,  additional  limitation  dependant  on  no  other 
contingency  than  is  implied  from  the  language  'if  any  of  them 
die,'  or  'in  case  of  death,'  cannot  be  referred  to  the  event  of 
death  whenever  it  may  happen,  which  would  be  to  give  a  forced 
signification  to  such  words,  but  must  be  construed  as  referring  to 
death  in  association  with  some  additional  circumstance,  which 
makes  it  actually  contingent.  That  circumstance,  it  is  said,  is 
naturally  in  regard  to  the  time  of  its  happening,  and  that  time, 


COURT  OF  ERRORS  AND  APPEALS.  265 

Rickards  and  Wife  v.  Gray. 

where  the  gift  is  immediate,  is  necessarily  the  death  of  the  tes- 
tator, there  being  no  other  period  to  which  the  death  can  be 
referred.  •  But,  as  a  testator  is  not  supposed  to  anticipate  him- 
self surviving  the  object  of  his  bounty,  this  construction  is  only 
made  ex  necessitate  rei,  and  gives  way  where  the  contingency 
of  the  death  of  the  first  beneficiaries  may  be  referred  to  some  other 
time,  and  which  is  always  the  case  where  the  gift  is  limited  at 
some  pferiod  subsequent  to  the  death  of  the  testator;  as,  where 
there  is  a  precedent  particular  interest  carved  out  of  the  fund  or 
estate.  2  Pow.  on  Dev.,  758,  763.  These  rules  are  applicable 
whether  the  corpus  of  the  gift  be  personalty  or  realty,  where  the 
whole  interest  in  each  is  given  subject  to  be  defeated  by  the  im- 
plied contingency;  although  most  of  the  cases  reported  present 
bequests  of  personal  property,  in  the  case  before  us,  the  chil- 
dren were  to  take  all  the  testator's  estate,  real  and  personal,  after 
the  death  of  their  mother,  to  whom  an  estate  for  life  was  given. 
Had  she  survived  the  testator,  the  period  of  the  children's  en- 
joyment would  have  been  deferred  until  after  her  decease,  and 
consequently  the  first  contingency  might  have  had  place  at  any 
moment  during  her  life;  but,  as  the  will  was  ambulatory,  until 
the  death  of  the  testator,  the  prior  death  of  his  wife  confined  the 
contingency  to  the  period  of  his  life,  the  will  being  subject  to  the 
same  construction  it  would  have  received  had  the  devise  of  the 
particular  estate  been  altogether  omitted. 

"I  have  said  that  to  harmonize  this  will  and  give  consistency 
to  all  its  parts,  we  must  refer  the  possible  consummation  of  the 
second  contingency,  as  creative  of  an  estate  in  the  survivors,  to 
the  same  limit.  Such  a  construction  is  not  only  called  for  by 
reasons  springing  from  this  particular  testamentary  instrument, 
but  is  justified  by  authoritative  precedent.  Here  the  ultimate 
gift  to  the  survivors  is  made  to  depend  upon  an  actual  contin- 
gency. And  where,  say  the  determinations,  this  is  the  case,  and 
there  is  nothing  in  the  will  to  show  the  contingency  of  dying 
without  children  was  m.eant  to  operate  without  limit  during  the 
life  of  the  first  taker,  it  is,  as  in  the  other  instance,  restricted  to 
the  death  of  the  testator,  or  within  a  given  period  after  his  de- 
cease.    Where  the  gift   is  immediate,   the  contingency  is  held 
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determined  by  the  first-named  event;  where  there  is  an  inter- 
mediate estate,  time  may  be  given  for  the  happening  of  the  possi- 
bility during  the  running  of  the  precedent  interest.  Examples 
and  illustrations  of  this  rule  are  afforded  by  Doe  d.  Lifford  v. 
Sparrow,  13  East.,  359,  which  was  a  devise  of  realty,  and  Jenour 
V.  Jenour,  10  Ver.,  562,  and  Gilbert  v.  Leonard,  1  Swanst.,  161, 
all  of  which  are  very  like  the  case  before  us.  But  the  learned 
author  to  whom  I  have  already  referred  more  than  once,  deduces 
a  rule  from  the  decisions  which,  I  think,  covers  and  decides  this 
controversy.  Where,  says  he,  a  devise  in  fee  is  followed  by 
several  alternative  limitations  over,  which  aggregately  provide 
for  the  death  of  the  devisee  under  all  circumstances,  as  where 
there  is  a  devise  over  if  he  die  leaving  children,  and  another  if 
he  die  without  leaving  children,  the  case  then  becomes  analogous 
to  that  of  a  limitation  if  he  die  generally,  and  accordingly  the 
words  are  held  to  refer  to  the  death  of  the  devisee  in  the  life- 
time of  the  testator.  Indeed,  he  adds,  to  hold  them  to  refer  to 
death  at  any  time  would  be  to  cut  down  the  devisee's  estate  in 
fee  simple  to  an  estate  for  life.  The  case  cited  by  the  author  in 
support  of  the  rule  just  stated,  in  Clayton  et  al  v.  Lowe,  5  Barn, 
and  Aid.,  636,  the  syllabus  of  which  he  gives  as  follows:  The 
testator  after  bequeathing  a  specific  legacy,  devised  all  his  real 
and  personal  estate  to  be  equally  divided  between  his  three 
grandchildren,  share  and  share  alike  forever;  and  also  that  if 
either  of  them  should  happen  to  die  without  child  or  children 
lawfully  begotten,  then  such  part  or  share  of  the  one  so  dying 
should  be  equally  divided  among  the  surviving  grandchildren; 
but  if  any  of  his  grandchildren  should  die,  and  have  a  child  or 
children,  such  child  or  children  should  have  their  parent's  share 
equally  divided  among  them,  share  and  share  alike.  It  was 
held  that  upon  the  death  of  the  testator,  the  three  grandchildren 
all  surviving  him  took  an  indefeasible  estate  in  fee  simple,  as 
tenants  in  common  under  the  devise."  "It  will  be  found  in  all 
the  cases  referred  to  that  the  precise  point  stated  was  agitated 
and  much  considered,  and  though  they  differ  in  their  choice  of 
the  testator 'si  death,  or  the  expenditure  of  the  particular  estate 
(where  there  is  one)   as  fixing  the  limit  within  which  the  de- 
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feasible  character  of  a  devise  or  bequest  is  to  expire,  they  all 
agree  in  referring  it  to  one  or  the  other  of  those  periods,  unless 
some  peculiar  provision  points  to  a  different  time."  Caldwell  v. 
Skilton,  1  Harris,  152. 

The  same  rule  was  also  recognized  in  the  same  court  and  is 
thus  stated  by  Rogers,  J.:  "All  the  authorities  concur,  perhaps, 
without  exception,  that  when  the  gift  is  immediate,  that  is  in 
possession,  it  is  to  be  treated  as  intended  to  provide  for  the  death 
of  the  objects  of  the  testator's  boiuity  in  the  lifetime  of  the  tes- 
tator; the  devise  affording  no  other  point  of  time  to  which  they 
could  be  referred."  Johnson  v.  Morton,  10  Barr.,  250.  And 
Chambers,  J.,  in  announcing  the  opinion  of  that  court  in  the 
case  of  Jessup  v.  Smuck,  4  Harris,  327,  which  involved  the 
same  rule  of  testamentary  construction  as  a  question  in  the  case, 
said  the  opinion  of  the  court  as  delivered  by  Justice  Bell  in 
Caldwell  v.  Skilton,  has  our  entire  approbation,  although  in  the 
case  then  before  the  court  they  considered  that  the  context  of 
the  will,  and  the  several  legacies  charged  by  it  on  the  devisee  of 
the  real  estate  in  question  in  favor  of  other  children  and  grand- 
children and  limited  to  be  paid  by  the  devisee  several  years  after 
the  death  of  the  testator,  showed  that  the  testator  did  not  mean 
that  the  limitation  over  in  that  case  on  an  immediate  devise  to 
him  in  fee  simple  of  the  premises,  should  only  take  effect  in  case 
the  devisee  died  in  his  lifetime.  The  latest  case  to  which  we 
have  been  referred  was  also  decided  in  the  Supreme  Court  of 
that  State  during  the  past  year,  and  also  sustains  the  rule  in 
question.  It  is  the  case  of  Mickley's  Appeal,  9  Reporter,  658, 
in  which  Sharswood,  C.  J.,  remarks:  "It  is  very  clearly  settled 
both  in  England  and  in  this  State,  that  if  a  bequest  be  made  to 
a  person  absolute  in  the  first  instance,  and  it  is  provided  that  in 
the  event  of  his  death,  or  his  death  without  issue,  another  legatee 
or  legatees  shall  be  substituted  to  the  share  or  legacy  thus  given, 
it  shall  mean  death,  or  death  without  issue  before  the  testator's. 
The  first  taker  is  always  the  first  object  of  the  testator's  bounty, 
and  his  absolute  estate  is  not  to  be  cut  down  to  an  estate  for  life, 
or,  what  is  practically  the  same  thing,  to  be  subjected  to  an  ex- 
ecutory gift,  even  upon  the  occurrence  of  the  contingency  of 
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death,  or  death  without  issue,  at  any  future  period  within  the 
rule  against  perpetuities,  without  clear  evidence  of  such  an  in- 
tent." 

The  rule  was  also  recognized  and  applied  in  the  case  cited  of 
Ware  v.  Watson,  in  the  court  of  Appeal  in  Chancery,  England, 
7  De  G.  M.  &  G.,  248,  in  which  the  testator,  having  three  sons 
and  three  daughters,  gave  by  his  will  his  residuary  estate  in  trust 
to  be  divided  into  six  shares,  "being  as  many  shares"  as  he  had 
children,  one  share  to  be  for  the  benefit  of  each  child  in  manner 
following,  viz.,  the  share  of  sons  to  be  paid  to  them  as  soon 
as  convenient  after  the  death  of  the  testator,  and  the  shares 
of  daughters  to  be  vested  in  trustees  for  their  respective  benefit 
as  thereinafter  mentioned.  Provided,  That  if  any  son  died  with- 
out having  issue  living  at  his  death,  the  share  intended  for  such 
son,  and  any  share  accruing  under  that  proviso,  should  accrue 
to  the  survivors  of  the  testator's  children,  their  executors  and 
administrators.  And  he  directed  his  daughters'  shares  to  be 
invested  upon  trusts  therein  mentioned,  for  them  and  their  chil- 
dren. By  a  codicil  reciting  that  he  desired  to  settle  more  dis- 
tinctly the  share  of  one  of  the  daughters,  he  revoked  the  will  as 
to  her  share,  and  gave  it  in  trust  for  her  for  life,  and  after  her 
death  for  such  of  her  children  as  should  attain  twenty-one  or, 
being  daughters,  marry;  and  in  case  she  should  have  no  child 
living  at  her  decease  who  should  attain  a  vested  interest,  in  trust 
for  the  testator's  children  who  should  be  living  at  her  decease, 
and  the  representatives  of  such  as  should  be  dead.  One  of  the 
sons  died  a  bachelor  in  the  testator's  lifetime,  and  the  above- 
mentioned  daughter  died  after  the  testator's  death  unmarried. 
Held,  1.  That  the  surviving  sons'  shares,  both  original  and 
accruing,  vested  absolutely  on  the  testator's  death,  the  clause  of 
substitution  as  to  son's  shares  operating  only  in  case  of  death  in 
the  lifetime  of  the  testator.  2.  That  the  daughters'  accruing 
shares  vested  in  them  absolutely.  It  was  also  held  by  Malins, 
V.-C.,  in  the  case  of  Bowers  v.  Bowers,  8  Equity  Cases  (Law 
Rep.  ),  281,  in  an  immediate  absolute  bequest  to  legatees,  with 
gift  over  in  case  of  death,  leaving  children,  to  such  children; 
but  not  leaving  children,  to  survivors;  that  the  death  and  sur- 
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vivorship  contemplated  were  death  and  survivorship  in  the 
hfetime  of  the  testator,  and  that  the  gift  over  was  merely  to 
prevent  a  lapse;  and  he  cites  in  support  of  his  opinion  several 
cases  in  which  it  had  been  so  ruled  in  England,  and  among 
them  the  case  of  Ware  v.  Watson.  And  although  his  decision 
was  afterwards  reversed  on  appeal  before  Lord  Chancellor  Hath- 
erley  and  Sir  G.  M.  Giffard,  L.  J.,  5  Ch.  Appl.  Ca.  (Law.  Rep.), 
243,  the  reversal  is  based  by  both  of  them  on  the  ground  of  the 
context  of  the  will  in  that  case,  which  indicated  a  contrary  inten- 
tion on  the  part  of  the  testator,  in  their  opinion.  In  that  case 
the  testator  by  his  will  gave  his  residuary  real  and  personal 
estate  to  trustees  upon  trust,  to  collect  and  get  in  the  same, 
"and  then  to  divide  the  whole  between  and  amongst  my  four 
children,  W.  Bowers,  Elizabeth,  now  the  wife  of  L  Haigh,  and 
H.  Bowers  and  R.  Bowers,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants,  with  benefit  of  survivorship 
in  case  any  of  them  should  die  without  issue;"  "and  had  the 
will  stopped  there,"  the  chancellor  said,  "I  confess  there  would 
have  been  much  to  have  been  said  in  favor  of  the  construction 
which  the  vice-chancellor  has  adopted,  namely,  that  the  survi- 
vorship is  to  be  referred,  according  to  the  doctrine  of  Cripps  v. 
Wolcott,  4  Madd.,  11,  to  the  period  of  distribution;  that  is,  the 
gift  being  immediate  to  the  death  of  the  testator.  But,  even 
then,  I  do  not  think  that  the  matter  would  be  free  from  doubt, 
for  a  reason  I  shall  presently  state."  The  words  of  the  will 
which  we  have  just  before  quoted  were  immediately  followed, 
however,  with  these  additional  words;  "And  in  case  any  of  my 
said  children  should  diie  leaving  any  child  or  children,  then  I 
direct  that  the  share,  whether  original  or  accruing,  of  him,  her 
or  them  so  dying  shall  go,  belong  to  and  be  divided  between 
such  children  in  equal  shares,  if  more  than  one,  and  if  only 
one,  then  the  whole  to  such  one  and  only  child."  But  referring 
to  this  clause,  he  added:  "It  appears  to  me  impossible,  without 
piitting  an  extremely  forced  construction  on  these  words,  to  say 
that  the  testator  meant  this  property  to  pass  absolutely  to  his 
sons  on  his  decease.  Can  it  be  said  that  a  testator  who  has  so 
clearly  and  expressly  specified  the  shares  which  the  children 
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are  to  take,  and  then  contemplate  them  as  in  possession  of  those 
shares,  and  not  only  of  those  shares,  but  also  of  shares  to 
accrue  on  the  death  of  any  of  them,  means  only  to  define  the 
amount  of  the  share  which  is,  upon  the  death  of  the  testator, 
to  pass  over  to  the  children  of  a  child  of  his,  who  has  died  in 
his  lifetime?  There  have  been  raany  cases  in  which  the  court 
has  said  that  to  refer  a  clause  providing  for  the  divesting  of  a 
share  to  the  time  of  the  testator's  own  death,  so  as  to  make  it 
merely  a  provision  against  lapse,  is  not  a  natural  construction. 
It  is  not  prima  jacie  to  be  supposed  that  he  contemplates  the 
death  of  the  objects  of  his  bounty  in  his  lifetime,  but  he  is  to  be 
considered  as  contemplating  their  death  at  some  later  period,  un- 
less he  uses  language  which  shows  that  he  is  referring  to  the  time 
of  his  own  death."  Giffard,  L.  J.,  concurred  in  the  opinion  of  the 
Lord  Chancellor  on  the  same  special  ground,  and  from  all  that 
appears  in  the  opinions  expressed  by  them,  had  the  will  termi- 
nated with  the  clause  just  stated  above,  in  which  case  it  would 
not  have  materially  varied  from  the  words  of  the  will  now  before 
us,  I  think  it  is  but  fair  to  infer  that  they  would  not  have  re- 
versed the  decision  of  the  vice-chancellor  in  that  case. 

In  the  latest  case  cited,  Resant  v.  Cox,  6  Chancery  Division 
(Law  Rep.),  604,  decided  in  the  year  1877,  Malins,  V.-C,  states 
the  rules  of  that  court  on  the  subject  in  the  following  terms: 
"That  in  all  cases  of  vesting  properties  we  must  make  it  vest 
absolutely  as  early  as  possible;  and  in  all  these  gifts  which  have 
produced  the  inconsistency  pointed  out,  when  they  are  to  be 
during  the  whole  lives  of  the  devisees,  the  rule  is  to  cut  them 
down,  and  to  make  them  operate  as  early  as  possible.  Therefore, 
in  the  common  case  of  a  gift  to  a  class  of  persons  and  the  sur- 
vivors or  survivor  of  them,  means  the  survivors  or  survivor  of 
them  at  the  death  of  the  testatrix.  A  gift  for  life  with  remainder 
to  a  class  of  persons  and  the  survivors  of  them  means  those  who 
survive  the  period  of  distribution  on  the  death  of  the  tenant  for 
life."  "Now,  in  this  case,"  he  further  adds,  "the  will  was  'that 
in  case  any  or  either  of  my  said  grandchildren  should  depart 
this  life  without  leaving  lawful  issue,'  then,  the  shares  were 
to  go  over  on  the  death  of  their   mother,    to    whom    the   life 
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estate  was  given.  There  it  is  reasonable  enough,  because  at  her 
death  you  can  ascertain  which  are  then  dead  with  and  without 
issue;  and  so  at  that  period  you  determine  who  are  the  objects 
of  the  testator's  bounty."  And  this  was  only  a  short  time  after 
his  decision  had  been  reversed,  on  appeal,  in  the  case  of  Bowers 
V.  Bowers,  the  last  case  before  referred  to,  from  which  it  is  mani- 
fest that  he  did  not  consider  the  final  decision  in  that  case  on  the 
special  facts  and  circiimstances  involved  in  it  was  inconsistent 
with  the  general  and  well-settled  rules  of  testamentary  construc- 
tion so  deliberately  laid  down  by  him  afterwards  in  this  case. 
Nor  does  there  seem  to  have  been  any  appeal  taken  from  his  de- 
cision in  this  latter  case. 

Since  then,  however,  and  since  this  case  was  argued,  and  as 
late  as  in  the  month  of  January  last,  a  case  has  been  decided  in 
which  it  was  held,  where  a  testator  bequeathed  his  residuary 
personalty  to  trustees,  in  trust  for  the  children  of  L.,  to  be  divided 
equally  between  them,  and  directed  that,  "in  case  of  the  decease 
of  either  of  them  leaving  a  family,  then  such  share  as  the  parents 
would  have  taken  shall  be  equally  divided  amongst  the  children 
of  such  deceased  parents,"  that  "decease"  meant  decease  during 
the  testator's  life — that  the  children  of  L.  who  survived  the  tes- 
tator took  absolutely,  and  that  the  children  of  one  child  of  L., 
who  died  between  the  date  of  the  will  and  the  death  of  the  tes- 
tator, took  the  share  his  parent  would  have  taken  if  living  at 
his  death.  In  re  Hayward,  Cleary  v.  Lingwood,  19  Chancery 
Division,  470.  "Those  words,"  said  Fry,  J.,  in  delivering  his 
opinion,  "in  my  judgment,  point  to  a  gift  to  take  effect  in  the 
event  of  the  parent's  dying  before  the  time  of  taking,  that  is  to 
say,  before  the  death  of  the  testator.  Therefore,  it  appears  to 
me  that,  if  any  child  of  Mrs.  Lingwood,  who  could  have  taken 
if  he  or  she  had  been  alive  at  the  death  of  the  testator,  died 
leaving  children,  such  children  would  be  entitled  to  take  the 
share  which  the  parent  would  have  taken.  I  come,  therefore, 
to  the  conclusion  that,  in  the  first  place,  the  nine  children  take 
absolutely  as  surviving  the  testator;  and,  in  the  second  place, 
the  children  of  Septimus  are  entitled  to  share  with  their  uncles 
andatmts." 
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I  would  say,  with  regard  to  the  final  limitation  in  the  fourth 
item  of  the  will  now  before  us,  that  if  both  of  his  said  daughters, 
should  leave  issue  to  survive  them,  or  either  of  them,  and  said 
issue  should  die  leaving  no  issue  to  stu-vive  them,  then,  and  in 
that  case,  his  said  real  estate  should  go  to  his  said  brothers,  and 
the  issue  of  such  of  his  brothers  and  sisters  who  were  deceased 
as  before  provided  in  that  same  item  in  the  first  limitation  of 
his  real  estate  over  to  them,  that,  although  as  I  have  before  re- 
marked, it  is  inoperative  and  void  as  being  limited  upon  a  con- 
tingency by  way  of  executory  devise  too  remote  to  sustain  and 
support  it  in  contemplation  of  law,  yet,  I  admit,  if  it  served  to 
enlighten  us  as  clearly  and  satisfactorily  as  to  the  testator's  inten- 
tion, or  to  remove  the  doubt  and  uncertainty  in  which  it  still 
leaves  his  intention  involved  after  it  is  read,  it  woiild  be  our  duty 
to  give  it  due  weight  and  effect  in  the  construction  of  the  will. 
Hearman  v.  Pearse,  7  Chancery  Appeals  (Law  Rep.),  282.  But 
I  have  before  repeated  the  words  and  given  my  understanding 
of  the  meaning  of  the  first  limitation  over  to  his  brothers  and 
the  children  of  his  deceased  brothers  and  sisters  in  the  fourth 
item,  and  the  meaning  of  the  second  and  final  limitation  over  in 
it  to  them,  so  far  as  his  intention  in  concerned,  is  substantially 
the  same  on  the  further  contingency  specified,  although  ex- 
pressed in  fewer  words  and  with  direct  reference  to  the  terms 
employed  in  the  preceding  clause,  and  if  drawn  out  at  equal 
length  would  be  in  totidem  verbis,  and  would  read  as  follows: 
"My  will  and  desire  further  is,  that,  if  both  my  said  daughters 
should  leave  issue  to  siirvive  them,  or  either  of  them,  and  said 
issue  shotild  die  leaving  no  issue  to  siu-vive  them,  or  either  of 
them,  then,  my  surviving  brothers  (if  any)  and  the  children  of 
my  deceased  brothers  and  sisters  shall  have  all  my  said  real  es- 
tate, to  be  equally  divided  between  my  brothers  who  survive  me 
and  the  children  of  my  said  deceased  brothers  and  sisters,  the 
children  of  a  deceased  brother  or  sister  to  take  only  a  parent's 
share,  to  them  their  heirs  and  assigns  forever,  or  in  other  words, 
as  in  the  above  clause  is  more  fully  and  in  the  foregoing  words 
provided.  In  whatever  doubt,  uncertainty,  improbability,  or 
perplexity,  the  meaning  and  intention  of  a  testator  may  be  in- 
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volved  in  the  penning  of  such  a  limitation  as  that,  none  but  the 
draftsman  of  the  will  can  be  answerable  for;  and  no  court  of 
law,  I  think,  is  warranted  in  attempting  by  conjecture  or  pre- 
sumption merely  to  solve  the  doubt  which  overhangs  it,  or  to 
save  the  limitation  from  the  operation  of  the  settled  rule  of  ju- 
dicial construction  which  applies  in  such  cases. 

I  have,  therefore,  come  to  the  conclusion  that  the  daughters 
having  survived  the  testator,  took  vested  and  absolute  estates  in 
fee  simple  in  the  lands  and  tenements  respectively  devised  to 
them  imm.ediately  on  his  decease;  and  that  the  said  daughter. 
Ratie  E.,  was,  of  course,  capable  of  conveying  an  indefeasible 
estate  in  fee  simple  in  the  said  lot  of  ground  in  the  said  articles 
of  agreement  mentioned. 

Wootten  and  Wales,  J.,  concixrred. 


Abel  S.  Small,  complainant  below,  appellant,  v.   Winlock    H. 
Collins,  defendant  below,  respondent. 
And 
Winlock  H.   Collins,   complainant  below,  appellant,  v.   Abel 
S.  Small,  defendant  below,  respondent. 

Although  a  land  agent  in  negotiating  a  contract  for  the  sale  of  land  between  a 
vendor  and  purchaser  is  the  agent  of  the  vendor,  he  may  become  the  agent 
of  the  purchaser  in  paying  for  it,  if  money  be  placed  by  him  in  his  hands 
for  that  purpose,  and  the  facts  and  circumstances  proved  in  the  case  satisfac- 
torily  show  it. 

If  in  a  suit  in  chancery  between  the  vendor  and  purchaser  in  relation  to  a 
portion  of  the  purchase-money  after  the  sale  and  conveyance  of  the  land, 
which  by  the  terms  of  the  contract  was  to  be  retained  by  the  purchaser  to 
be  applied  to  the  extinguishment  of  all  liens  and  incumbrances  then  exist- 
ing against  the  land,  and  the  same  with  his  judgment  bond  for  the  balance 
of  the  purchase-money  was  handed  by  the  purchaser  to  the  agent  to  be  de- 
livered to  the  vendor  with  directions  not  to  pay  him  any  part  of  the  money 
until  all  the  said  liens  and  incumbrances  were  satisfied,  the  vendor  alleges 
in  his  bill  that  the  agent  was  the  agent  of  the  purchaser,  and  not  his  agent 
in  regard  to  that  matter,  but  it  is  expressly  and  unequivocally  denied,  and 
on  the  contrary,  is  alleged  in  the  answer  of  the  purchaser  that  he  was  the 
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agent  of  the  vendor  in  it,  as  the  answer  was  responsive  to  the  bill,  proof  to 
countervail  it  must  be  that  of  two  witnesses,  or  of  one  with  corroborative 
facts  or  circumstances.  The  purchaser  produced  no  witness  to  sustain  the 
allegation  in  his  answer,  but  the  vendor  produced  at  least  two  to  sustain  the 
allegation  in  his  bill,  the  agent  and  another,  and  it  was  held  sufficient  to 
prove  that  he  was  the  agent  of  the  purchaser  for  the  payment  of  the  part  of 
the  purchase-money  retained  and  placed  in  his  hands  to  whomsoever  it  was 
respectively  due. 

There  is  no  law  in  a  court  of  equity  allowing  a  set-off  of  an  equitable  debt 
against  a  legal  one,  unless  special  circumstances  exist  of  which  a  court  of 
equity  only  can  take  notice.  In  such  a  case,  our  statute  of  set-oflE  allows  no 
deduction  of  the  one  from  the  other,  and  a  court  of  equity  follows  the  law 
in  refusing  it,  unless  there  be  some  mutual  understanding  between  the 
parties  with  respect  to  such  a  deduction ;  and  it  seems  to  make  no  difference 
that  the  party  seeking  the  deduction  can  show  the  insolvency  of  his  creditor; 
he  will  lose  the  debt  assigned  to  him  unless  the  set-off  of  it  be  allowed 
him. 

These  cases  came  up  on  appeal  from  decrees  of  the  chancellor 
sitting  in  Sussex  County.  Each  of  the  parties  had  filed  a  bill  of 
complaint  against  the  other  on  a  sale  of  land  by  Collins  to  Small 
on  a  special  contract  made  by  another  person  with  Collins  for 
Small  as  the  purchaser  who  resided  in  Philadelphia,  and  the 
principal  question  of  fact  involved  was,  of  which  of  the  parties, 
the  vendor  or  the  purchaser,  was  he  the  agent  in  negotiating  the 
contract  of  sale.  The  cases  were  heard  together  in  the  court 
below  and  decided  by  the  chancellor  at  the  same  time,  and  de- 
creed in  favor  of  Collins  in  each  of  the  cases  from  which  both 
of  the  parties  appealed,  and  the  cases  were  in  like  manner  heard 
and  decided  together  in  this  court.  The  facts  and  circimi- 
stances  involved  in  them  are  fully  disclosed  in  the  opinion  of 
the  court. 

Comegys,  C.  J.,  delivered  the  opinion  of  the  court.  The  first 
of  these  cases  represents  an  appeal  from  the  Court  of  Chancery 
of  Sussex,  in  the  matter  of  a  decree  made  by  the  chancellor  in  a 
suit  of  the  respondent  here,  Small  against  Collins,  rendered  on 
the  20th  day  of  September,  1878;  and  tlie  second  and  third 
represent  appeals  by  both  sides  from  a  decree  made  by  the  chan- 
cellor in  a  suit  by  Collins  against  Small,  rendered  on  the  same 
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day.  There  were  cross  bills  between  the  parties  and  a  decree 
in  the  first  case  from  which  the  defendant  below  (Collins)  ap- 
pealed, and  in  the  other  case,  from  which  both  complainant  and 
defendant  appealed. 

These  suits  below  grew  out  of  a  contract  of  sale  of  the  lands 
of  Collins  to  Small,  and  have  been  pending  for  a  long  time. 
The  argimient  of  them  was  made  at  the  last  term,  but  there  was 
no  time  then  to  decide  them. 

It  appears  that  sometime  in  the  year  1865,  an  agreement  was 
entered  into  between  Winlock  H.  Collins  through  his  agent  for 
that  purpose — Albert  T.  Johnston  and  Abel  S.  Small,  then  and 
for  four  or  five  years  afterwards  a  citizen  of  Pennsylvania,  for 
the  conveyance  to  the  latter,  of  a  tract  of  land  owned  by  Collins, 
and  situated  in  Cedar  Creek  hundred  in  Sussex  County,  near 
the  village  of  Lincoln.  In  the  bill  of  Collins  it  is  alleged,  that 
this  contract  was  in  writing,  but  this  is  denied  by  Small,  and  no 
instrument  of  any  kind  is  produced,  or  proved,  except  that 
Johnston,  who  was  examined  as  a  witness  for  Collins,  states 
that  there  must  have  been  one,  as  his  book  shows  that  a  sale  was 
made,  and  written  contracts  followed  such  entries — or  language 
of  that  purport.  He  was  a  person  engaged  at  Milford  in  Kent 
County,  in  the  business  of  buying  and  selling  lands — ^what  is 
called  a  land-agent.  But  in  this  case  it  is  immaterial  whether 
there  was  a  written  agreement  or  not.  By  the  terms  of  the  con- 
tract Small  was  to  give  seven  thousand,  two  hundred  and  five 
dollars  for  the  tract,  two  thousand  and  five  hundred  dollars  of 
which  was  to  be  paid  in  cash,  and  the  balance,  or  sum  of  four 
thousand,  seven  hundred  and  five  dollars,  was  to  be  paid  in  three 
equal  annual  instalments  of  fifteen  hundred  and  sixty-eight 
dollars  and  thirty-three  and  a  third  cents  each,  the  first  on  the 
sixteenth  day  of  December,  1866,  and  the  others  in  their  order, 
with  the  interest  unpaid  on  the  whole  at  the  time  of  the  payment 
of  each  instalment,  to  be  secured  by  Small's  judgment  bond; 
and  upon  the  above  payment  of  cash,  and  the  execution  and  de- 
livery of  the  bond,  Collins  and  his  wife,  Harriet,  were  to  execute 
acknowledge  and  deliver  to  Small  a  deed  in  fee  simple  for  the 
said  premises,  clear  of  all  incumbrances.     About  these  facts  there 
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is  no  dispute,  nor  is  there  any  that  Small  placed  in  the  hands  of 
Johnston  the  said  stun  of  twenty-five  hundred  dollars,  in 
compliance  in  part  with  the  contract,  and  his  judgment  bond 
for  the  balance  aforesaid  of  the  purchase-money  and  that  John- 
ston gave  him  a  receipt  for  the  said  bond.  Such  a  paper  is 
proved,  and  bears  date  the  22d  day  of  that  month.  No  receipt, 
however,  is  shown  to  have  been  given  for  the  cash,  nor  does 
Small  allege  in  his  bill  or  answer  that  he  received  any.  The 
deed  to  Small  from  Collins  and  wife  was  not  delivered  until  on 
or  about  the  day  of  February,  1866.     It  is  alleged  by  Col- 

lins in  his  bill,  and  in  his  answer  to  Small's  bill,  that  the  sum 
of  twenty-five  hundred  dollars,  the  cash  payment  in  the  pur- 
chase was  to  be  applied  to  the  extinguishment  of  certain  judg- 
ments against  him  on  the  records  of  the  Superior  Court  of  Sussex, 
a  list  of  which  he  presents;  to  the  payment  to  his  wife  of  one 
thousand  dollars  to  satisfy  her  for  joining  in  the  deed  to  Small; 
and  to  himself  from  time  to  time,  as  he  should  need  them,  of 
sums  of  money,  vmtil  the  residue  was  exhausted;  and  that  the 
land-agent  and  witness,  Johnston,  was  the  agent  of  Small  for  the 
disbursement  of  said  money,  or  simi  of  twenty-five  hundred 
dollars.  All  this  is  flatly  and  explicitly  denied  by  Small  who 
avers  that  he  paid  the  said  sum  of  twenty-five  hundred  dol- 
lars over  to  Johnston  as  the  agent,  as  he  alleges,  of  Collins;  that 
he  had  nothing  to  do  with  the  payment  of  the  liens  against  the 
land,  nor  the  payment  of  money  to  the  wife  of  Collins,  or  to 
himself;  and  that  the  payment  by  him  to  Johnston,  and  de- 
livery to  him  of  the  bond  for  the  balance  of  the  purchase-money, 
deducting  the  said  payment,  was  a  compliance  by  him  of  his 
part  of  the  contract  of  sale.  The  list  of  judgments  appended  by 
Collins  to  his  bill,  and  which  he  alleges  were  the  liens  against 
his  land  to  be  discharged  out  of  the  cash  payment  of  twenty-five 
htmdred  dollars,  comprises  the  following.  It  is  admitted  by 
Small  in  his  answer  to  be  a  correct  list : 

I.e.    S.    &   Bethuel  Watsonl    Amoimt,  $163.05. 

V.  y  Interest  from  7th  April,  1848. 

Winlock  H.  Collins.         J    Costs,  $4.58. 
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2.  Same  Plff. 

V. 

Same  Deft. 
3.  Aaron  Marshall 

V. 

Same  Deft. 
4.  Isaac  Betts 

V. 

Same  Deft. 
5.  John  Ponder 

V. 

Same  Deft. 
James  M.  Cain,  assignee 

V. 

Same  Deft. 
7.  Curry  &  Davis 

V. 

Same  Deft. 
8.  Same  Plff. 

V. 

Same  Deft. 


Amoimt,  $165.58. 

Int.  from  10th  April,  1855. 

Costs,  $4.58. 

Amount,  $100. 

Int.  from  24th  February,  1842. 

Costs. 

Amount,  $36.17. 

Int.  from  October  1,  1851. 

Costs. 

Amount,  $87.82. 

Int.  from  27th  July,  1861. 

Costs,  $4.58. 

Amount  due,  $123.68. 
(as  alleged  by  Collins). 
Int. 

Amount,  $25.27>^. 

Int.  from  22d         ,  1848. 

Amount,  $57.72. 

Int.  from  April  5,  1851. 


On  the  8th  of  April,  1871,  the  amount  due  on  the  two  last 
stated  judgments  was  found  by  referees,  to  be  the  sum  of  eighty- 
six  dollars  and  ten  cents  including  costs. 

The  chief  question  to  be  determined,  before  proceeding  any 
further,  is  this — as  whose  agent  did  Johnston  hold  the  cash  pay- 
ment of  twenty-five  hundred  dollars,  placed  in  his  hands  by 
Small?  If  he  held  it  as  agent  for  CoUins,  then  the  decree  of 
the  chancellor  made  upon  Collin's  bill  must  be  reversed,  for 
Small  had  nothing  to  do  with  the  disposal  of  the  cash  payment, 
after  it  passed  out  of  his  hands.  But  if,  on  the  contrary,  he 
held  it  as  the  agent  of  Small,  to  be  applied  for  his  protection,  to 
the  payment  of  the  judgments  aforesaid  which  were  liens  upon 
Collins,  so  far  as  should  be  necessary  to  liquidate  them,  and  the 
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balance  to  be  paid  over  to  Collins,  then  the  decree  is  not  to  be 
reversed. 

Johnston's  agency  for  Small  is  charged  in  Collin's  bill;  but 
as  before  stated,  Small,  in  his  answer  to  it,  expressly  and  une- 
quivocally denies  it.  Proof,  to  countervail  an  answer,  responsive 
to  a  bill,  must  be  that  of  two  witnesses,  or  of  one,  with  corrobo- 
rative facts  or  circumstances.  Has  such  proof  been  made  by 
Collins?  Small  has  offered  none  himself,  relying,  no  doubt,  on 
his  answer  and  the  expected  failure  of  Collins  to  overthrow  it. 
There  are  two  witnesses  produced  by  Collins,  whose  depositions 
mainly  are  relied  upon  to  prove  the  agency;  one  is  Johnston, 
the  land-agent,  who  negotiated  the  sale  between  the  parties, and 
Lemuel  Draper  is  the  other. 

In  answer  to  the  third  interrogatory  of  Collins,  Johnston  says : 
"I  acted  for  Abel  S.  Small  in  obtaining  the  said  deed  from  W. 
H.  Collins  and  wife  and  in  paying  out  the  said  simi  of  two 
thousand,  five  htmdred  dollars;  that  two  thousand  dollars,  part 
of  said  two  thousand,  five  hundred  dollars,  had  been  in  my  hands, 
and  had  been  handed  to  me  by  A.  S.  Small,  for  several  months, 
to  be  paid  so  soon  as  Collins  should  deliver  the  deed."  In  answer 
to  the  fifth  interrogatory,  he  says  (answering  with  respect  to  the 
list  of  judgments  alleged  to  have  been  made  known  to  Small) :  "I 
do  tiot  remember  of  exhibiting  the  list  of  such  judgments  to  said 
Abel  S.  Small,  but  said  A.  S.  Small  knew,  from  my  information 
to  him,  that  there  were  judgments  against  said  Collins,  and  it 
was  for  that  reason  he  refused  to  pay  over  the  money  to  Collins 
until  the  title  to  the  land  was  made  good."  Further  on  he  re- 
peats: "Small  was  told  by  me  that  there  were  a  great  many 
judgments  against  the  land,  and  that  was  his  reason  for  putting 
the  two  thousand,  five  hundred  dollars  into  my  hands  to  have 
it  paid  out  in  such  a  way  as  to  clear  the  property  from  these 
judgments."  Again,  in  answer  to  the  ninth  interrogatory,  he 
says  (referring  to  the  order  of  Collins  and  Draper  on  him, 
proved  as  an  exhibit  of  the  former):  "I  did  indorse  the  said 
paper  writing  on  the  face  with  the  words  'Accepted,  A.  T.  John- 
ston.' At  the  time,  I  held  in  my  hands,  of  the  money  deposited 
by  Abel  S.    Small,    the  simi    of    four    hundred    and    fourteen 
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dollars  and  eighty-three  cents,  which  I  agreed  to  accept  and  pay- 
orders  for."  And  (looking  at  the  paper  marked  J.,  and  proved 
as  an  exhibit  for  Collins)  he  says:  "At  the  date  mentioned  (the 
paper  being  the  receipt  and  engagement  of  Draper  to  Johnston, 
with  respect  to  the  sum  of  four  hundred  and  fourteen  dollars  and 
eighty-three  cents,  the  estimated  amount  of  the  liens  against  Col- 
lins after  deducting  the  Judgments  1  and  2  aforesaid,  which  had 
been  previously  paid  off  by  Johnston  out  of  the  said  sum  of 
twenty-five  hundred  dollars,  and  its  date,  the  26th  of  July,  1866), 
I  had  in  my  hands,  of  money  deposited  by  Abel  S.  Small,  the  sum 
of  four  hundred  and  fourteen  dollars  and  eighty-three  cents,  and 
I  gave  Lemuel  Draper  a  note  for  that  amount  and  took  a  receipt 
from  him,  and  said  Draper  gave  orders  on  me,  and  I  paid  some 
of  them,  but  I  cannot  say  how  much  I  paid,  as  I  turned  over 
all  such  orders,  and  the  balance  of  the  four  hundred  and  fourteen 
dollars  and  eighty-three  cents  to  Abel  S.  Small."  The  cross- 
examination  of  this  witness  elicits  no  fact  or  expression  in  con- 
travention of  what  he  said  in  his  examination-in-chief. 

Dr.  William  Marshall,  a  witness  for  Collins,  and  who,  as 
executor  of  his  father,  represented  Judgment  No.  3,  above  men- 
tioned, says,  speaking  of  a  business  transaction  he  had  as  such 
with  Small  and  Johnston  in  regard  to  that  judgment:  "I  under- 
stood and  supposed  that  Johnston  was  an  agent  of  said  Small." 

Lemuel  Draper,  the  aforesaid  witness  for  Collins,  states,  in 
his  answer  to  the  third  interrogatory  in  chief  (upon  the  point  of 
the  agency):  "I  know  from  information  from  said  Abel  S. 
Small,  and  from  said  A.  T.  Johnston,  and  from  a  business  trans- 
action with  them  both,  that  said  Albert  T.  Johnston  was  the 
agent  of  said  Abel  S.  Small  in  the  payment  of  money  arising 
from  the  sale  of  said  lands  of  Winlock  H.  Collins  to  Small,  in 
this,  that  said  Johnston  paid  to  me  for  Harriet  O.  Collins,  wife 
of  said  Winlock  H.  Collins,  the  sum  of  one  thousand  dollars,  at 
and  by  the  direction  of  said  Abel  S.  Small,  and  as  his  agent." 
This  is  very  explicit  language.  In  answer  to  the  second  cross- 
interrogatory  of  Small,  he  states  what  the  business  transaction 
was,  or  rather  makes  such  remark  as,  taken  in  connection  with 
the    interrogatory-in-chief,    shows   what    it   was.     It   was   this: 
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"The  witness,  who  was  the  brother  of  ColHns'  wife,  held  a  power 
of  attorney  from  his  brother-in-law,  Collins,  dated  the  17th  of 
November,  1865,  which  empowered  him  to  go  to  the  city  of 
Philadelphia  and  receive  the  purchase-money  and  papers  from 
Abel  S.  Small  for  my  use  for  the  lands  and  premises  sold  him 
by  me  as  per  written  agreement  and  deed  of  conveyance  therefor, 
dated  June  17,  A.D.,  1865,  and  when  said  payments  are  made, 
according  to.  said  agreement,  to  deliver  said  deed  over  to  said 
Abel  S.  Small;  also  to  pay  amount  of  said  purchase-money  unto 
my  wife,  Harriet  O.  Collins,  upon  her  executing  said  deed,  the 
stm  of  one  thousand  dollars."  [This  paper  is  one  of  the  proved 
exhibits  on  the  part  of  Collins.]  He  proceeds  to  say,  in  answer 
to  said  cross-interrogatory,  "The  fact  named  of  such  agency  was 
that  upon  my  visiting  said  Abel  S.  Small  tmder  the  said  power 
of  attorney  hereinbefore  referred  to  in  relation  to  the  settlement 
thereof,  the  said  Abel  S.  Small  directed  me  verbally  to  the  said 
A.  T.  Johnston  to  make  that  settlement  for  him  with  me,  and  I 
then,  after  such  direction,  did  make  settlement  with  said  John- 
ston, and  received  the  money  under  the  same."  This  transaction 
is  confirmatory  of  the  witness'  declaration  that  he  knew  John- 
ston was  the  agent  of  Small  for  the  disbursement  of  the  cash 
payment  of  twenty-five  hundred  dollars. 

Looking  at  these  facts,  disclosed  by  the  testimony  of  Johnston 
and  Draper,  and  not  taking  into  accotuit  the  testimony  of  Mar- 
shall (which,  however,  is  entitled  to  some  weight),  nor  referring 
to  other  evidence  in  the  cause  tending  to  prove  the  fact  of  agency, 
we  feel  we  must  hold  Johnston  was  the  agent  of  Small  for  the 
payment  of  the  said  sum  of  twenty-five  hundred  dollars. 

It  seems  to  be  a  fact  not  in  controversy  between  the  parties, 
that  at  the  date  of  the  receipt  and  engagement  from  Draper  to 
Johnston,  the  26th  of  February,  1866,  as  before  stated,  the  sum 
total  of  the  liens  against  the  lands  sold  by  Collins  to  Small  was, 
as  estimated,  the  sum  aforesaid  of  four  hundred  and  fourteen 
dollars  and  eighty-three  cents.  Now,  Judgments  Nos.  1  and  2, 
Watson  &  Watson  v.  Winlock  H.  Collins,  on  a  simi  sufficient 
to  satisfy  the  same,  had  been  paid  by  Johnston  out  of  the  cash 
payment  of  twenty-five  hundred  dollars,  and  therefore  formed 
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no  part  of  the  estimated  amount.  Johnston  says  he  paid  out 
some  money  on  the  order  of  Draper,  but  the  balance  he  paid 
over  to  Small.  It  would  appear,  too,  that  the  residue  of  the 
said  cash  payment,  after  deducting  the  said  sum  of  four  hun- 
dred and  fourteen  dollars  and  eighty-three  cents,  had,  before  the 
date  of  the  receipt  and  engagement  of  Draper,  or  by  that  time, 
been  paid  out  by  Johnston  to  Collins,  his  wife,  or  otherwise.  In 
this  view  the  question  seems  brought  down  to  this:  How  much 
of  the  said  sum  of  four  hundred  and  fourteen  dollars  and  eighty- 
three  cents  did  Johnston  disburse  out  of  that  sum,  or,  rather, 
how  much  should  Small  been  allowed  as  a  credit  to  that  sum 
on  account  of  payments  by  Johnston  to  the  remaining  liens? 
Without  making  any  calculation,  we  adopt  the  action  of  the 
chancellor  with  respect  to  that  subject,  which  was  taken,  as  we 
are  informed  by  him,  from  a  statement  presented  to  him  at  the 
hearing  below  by  the  counsel  for  both  parties,  and  find  that  he 
was  allowed  credits  towards  the  said  sum  of  four  hundred  and 
fourteen  dollars  and  eighty-three  cents,  which  reduced  it  to  a 
balance  of  nineteen  dollars  and  eighty-nine  cents.  This,  then, 
is  the  true  balance  due  Collins  from  Small,  with  respect  to  the 
said  cash  payment  of  twenty-five  hundred  dollars,  and  such 
balance  is  entitled  to  draw  interest  from  the  22d  of  December, 
1865,  the  date  of  the  deed  from  Collins  and  wife  to  Small.  The 
decree  of  the  chancellor,  therefore,^  upon  the  bill  of  Collins 
against  Small  is  affirmed. 

In  the  case  of  the  bill  of  Small  against  Collins  there  is  no 
difficulty  whatever  in  arriving  at  a  satisfactory  conclusion.  The 
Davis,  Betts,  Ponder  and  Cain  judgments,  not  being  credits  to 
the  judgments  entered  by  Collins  on  the  bond  of  Small  for  the 
aforesaid  balance  of  purchase-money,  the  sum  of  four  thousand 
seven  hundred  and  five  dollars,  the  chancellor  found  the  balance 
due  on  that  judgment,  after  deducting  all  the  payments  by  Small 
which  were  applicable  to  it,  including  the  judgment  of  Whit- 
tington  Williams  to  be  the  sum  of  six  hundred  and  thirty-nine 
dollars  and  ninety  cents,  with  interest  from  the  7th  day  of 
April,  1871;  and  we  are  satisfied  that  such  finding,  and  his 
decree  made  in  pursuance  thereof,  are  correct. 

19 
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It  appears  that  some  time  before  the  bill  in  this  case  was  filed, 
but  long  after  the  conveyance  by  Collins  and  wife  to  Small,  a 
judgment  had  been  recovered  in  the  Superior  Court  of  Sussex 
against  Collins,  at  the  suit  of  De  Haven  &  Co.,  the  amount  of 
which  was  the  sum  of  three  hundred  and  twenty  dollars  and 
ninety-two  cents,  together  with  nine  dollars  and  ninety-eight 
cents  costs,  and  that  it  bore  interest  from  the  16th  day  of  April, 
1870.  This  judgment  Small  became  entitled  to  by  assignment, 
and  he  claimed  that  the  same  should  be  set-off  by  the  chancel- 
lor against  the  said  judgment  of  four  thousand,  seven  hundred 
and  five  dollars.  This  the  chancellor  refused  to  do,  and  we 
think  very  properly.  There  is  no  law  in  a  court  of  equity 
allowing  the  set-off  of  an  equitable  debt  against  a  legal  one, 
unless  special  circumstances  exist  of  which  only  a  court  of  equity 
can  take  notice.  No  such  circumstances  exist  in  this  case,  which 
is  one  where  a  debtor  takes  a  transfer  of  a  judgment  recovered 
by  a  creditor  against  the  party  to  whom  he  is  indebted  by  judg- 
ment. Our  statutes  of  set-off  allow  no  deduction  of  one,  in 
such  a  case,  from  the  other;  and  a  court  of  equity  follows  the 
law  in  refusing  it,  unless  there  be  some  mutual  credit  between 
the  parties — that  is,  understanding  between  them  with  respect 
to  such  deduction — and  it  seems  to  make  no  difference  that  the 
party  seeking  the  deduction  can  show  the  insolvency  of  his 
creditor,  and  that  he  shall  l,ose  his  assigned  debt  unless  the  set- 
off be  allowed.  The  learning  upon  this  subject  can  be  found  in 
the  second  volimie  of  Story's  Equity,  chap,  xxxviii..  Title  "Set- 
off." There  is  no  pretence  here  of  any  understanding  of  set-off 
of  the  De  Haven  judgment  between  Small  and  Collins. 

The  decree  of  the  chancellor  in  this  case  is  also  affirmed. 

Moore  and  Cullin,  Attorneys  for  Small. 
Layton,  Attorney  for  Collins. 
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Edmund  C.  Knight  and  George  W.  Kennedy,  Sr.,  defend- 
ants below,  plaintiffs  in  error,  v.  Ziba  Ferris,  plaintiff  below, 
defendant  in  error. 

Quaere. — Will  a  writ  of  mandamus  lie  to  the  judges  of  an  inspector's  election* 
to  compel  them  to  make,  sign  and  transmit,  as  required  by  the  statute,  in 
favor  of  the  candidate  who,  at  the  close  of  it,  on  counting  the  votes  cast,  was 
found  and  declared  by  them  to  have  received  the  highest  number  of  votes. 

The  Superior  Court  of  the  State  sitting  in  and  for  Sussex  County  cannot  issue 
a  mandamus  to  the  judges  of  an  inspector's  election  in  the  14th  election 
district  in  Wilmington  Hundred,  in  New  Castle  County. 

In  proceeding  by  mandamus  the  rule  must  be  made  against,  and  the  writ  must 
be  directed  to,  all  those,  if  more  than  one,  whose  duty  it  will  be  to  execute 
the  writ  if  it  should  ultimately  issue. 

Any  objection  in  substance,  and  not  in  form  merely,  may  be  taken  to  the  writ 
of  mandamus  after  its  return,  either  in  the  court  below  or  on  a  writ  of  error^ 

On  a  writ  of  error  to  the  Superior  Court  in  and  for  Sussex 
County,  heard  before  Saulsbury,  chancellor,  Comeg\'s,  chief  jus- 
tice, and  Wootten  and  Wales,  judges,  Houston,  J.,  absent. 

Bradford  for  the  defendant  in  error  moved  to  dismiss  the 
writ,  because  no  writ  of  error  will  lie  in  the  case,  as  it  could 
not,  in  the  nature  of  it,  possibly  be  prosecuted  with  effect.  The 
command  of  the  writ  was,  by  the  express  terms  of  it,  to  be  per- 
formed on  or  before  the  21st  day  of  October  then  next  ensuing, 
and  no  term  of  this  court  could  be  held  for  the  hearing  of  it 
vintil  the  present  term  in  June  following  the  date  of  its  issue 
out  of  this  court,  and  therefore  it  must  have  been  of  no  effect 
whatever.  That  there  is  in  substance  no  case  before  this  court. 
Union  Church  v.  Sanders,  1  Houst.,  100,  3  Min.,  191;  Consti- 
tution of  the  State,  art.  6,  §  19.  The  only  question  now  here 
involved  in  the  case  is  merely  a  question  of  costs,  having  nothing 
whatever  to  do  with  either  the  law  or  the  justice,  the  facts  or  the 
merits  of  the  case  or  the  proceedings  in  it  in  the  court  below, 
and  such  a  question  merely  is  not  sufficient,  of  course,  to  support 
a  writ  of  error.  And,  besides,  no  cause  of  error  has  been  as- 
signed upon  which  the  question  of  costs  merely  can  be  consid- 
ered by  this  court.  That  no  writ  of  error  will  lie  to  the  award- 
ing by  the  court  below  of  a  peremptory  writ  of  mandamus  in 
such  a  case  as  this  was. 
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Grubh  for  the  defendant  in  error.     Cited  the  case  of 

22  How.,  174;  44  Pa.,  332. 

The  Court  decHned  to  grant  the  motion  and  directed  the 
counsel  to  proceed  with  the  argument  on  the  causes  of  errors 
assigned  in  this  case. 

Gruhb  then  proceeded  and  read  an  argument  of  sixty-two 
printed  pages  to  the  following  effect:  This  is  a  writ  of  error  on 
the  proceedings  and  judgment  of  the  court  below  awarding  a 
writ  of  peremptory  mandamus  upon  the  sworn  petition  of  the 
plaintiff  below,  Ziba  Ferris,  to  Edmund  C.  Knight,  presiding 
officer  at  the  election  for  an  inspector,  held  on  Tuesday,  October 
5,  1880,  in  the  14th  election  district  of  Wilmington  hundred, 
in  New  Castle  Coimty,  and  to  George  W.  Kennedy,  Sr.,  judge 
of  said  election,  commanding  them  to  make  and  sign,  and  unite 
with  Linsley  L.  Pierce,  the  other  judge  of  said  election,  in 
making,  signing  and  transmitting,  as  required  by  law,  three 
certificates  that  at  said  election  the  said  petitioner,  Ziba  Ferris, 
was  elected  inspector  for  the  14th  Election  District  of  Wilming- 
ton hundred.  The  .  said  petition  and  affidavits  accompanying 
the  same  were  filed  in  the  covirt  below  October  12,  1880.  The 
same  day  a  rule  to  show  cause  why  a  peremptory  mandamus 
should  not  issue  was  granted,  retiirnable  October  15,  1880.  On 
said  15th  the  sworn  answers  of  the  said  respondents,  Knight 
and  Kennedy,  were  filed.  Whereupon,  after  a  hearing  upon 
said  petition,  answer,  etc.,  the  said  court,  on  the  following  18th 
day  of  October,  ordered  that  said  rule  be  made  absolute,  and 
the  peremptory  mandamus  was  accordingly  issued. 

That  it  appeared  from  the  record  that  no  alternative  writ  of 
mandamus  was  asked  for  or  issued  in  the  case,  and  that  there 
was  no  agreement  between  the  parties  to  dispense  with  it,  which 
was  contrary  to  the  established  practice  in  the  courts  of  this 
State  in  mandamus  proceedings.  It  also  appeared  that  said 
Linsley  L.  Pierce,  one  of  the  judges  of  said  election,  was  not 
•made  a  party  to  the  said  writ  or  proceeding;  and,  further,  that 
Jesse  U.  Johnson,  the  opposing  candidate  to  Ferris  ^t  said  elec- 
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tion,  was  not  made  a  party  to  the  proceeding,  and  had  no  notice 
or  opportiinity  to  appear  and  defend  the  interest  which  he  had 
in  it. 

The  petition  of  the  relator,  as  it  appears  of  record  here,  in 
substance  avers  as  follows:  That  said  election  was  duly  held  by 
said  presiding  officer  and  judges  October  5,  1880;  that  upon 
closing  it,  and  counting  and  ascertaining  the  state  of  the  vote 
and  the  result  of  the  election,  it  was  found  there  were  but  two 
candidates  voted  for,  viz. :  Ziba  Ferris  and  Jesse  U.  Johnson, 
and  the  said  presiding  officer  and  judges  declared  that  Ziba  Fer- 
ris, having  received  the  highest  number  of  votes,  was  chosen 
inspector;  that  immediately  thereupon  the  said  presiding  officer 
and  judges  signed  three  certificates  of  the  election  in  blank,  i.  e., 
without  having  Ferris's  name  inserted  therein,  the  same  having 
been  accidentally  omitted;  that  subsequently  on  the  evening  of 
said  election,  after  leaving  the  said  place  of  election,  and  at  the 
meeting  at  the  city  hall,  Wilmington,  of  the  presiding  officers 
and  judges  of  their  respective  election  districts,  and  who  by  law 
constituted  the  board  of  canvass  for  assessor  of  the  2d  Assess- 
ment District  of  Wilmington  htmdred  aforesaid,  the  said  Ed- 
mimd  C.  Knight,  presiding  officer  as  aforesaid,  inserted  in  said 
blank  certificate  the  name  of  the  said  Jesse  U.  Johnson  as  the 
person  elected  inspector  instead  of  the  name  of  the  said  Ziba 
Ferris;  that  said  insertion  was  made  without  the  knowledge  of 
the  said  Linsley  L.  Pierce,  one  of  the  said  judges;  that  the  said 
certificates  so  filled  are  illegal  and  void,  and  not  such  as  are 
required  by  the  statute  prescribing  the  same;  that  the  said  pre- 
siding officer  and  judges  have  not  transmitted  any  certificate  of 
the  election  of  said  Ziba  Ferris  to  him,  nor  to  the  clerk  of  the 
peace  and  the  sheriff  of  New  Castle  county;  that  the  said  peti- 
tioner has  demanded  of  the  said  election  officers  that  they  make, 
sign  and  transmit  to  him  and  the  said  clerk  of  peace  and  sheriff 
proper  certificates  of  his  election,   and   that  said  Knight   and 

Kennedy  have  refused,  but  that  said  Pierce  is  willing  to  do  so 
whenever  Knight  and  Kennedy  will  join  with  him  in  doing  it. 

He  therefore  prays  for  the  peremptory  mandamus,  etc. 
The  sworn  answer  of  the  said  respondents,  Knight  and  Ken- 
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nedy,  to  the  rule  to  show  cause  declares  as  follows:  That  the 
said  election  was  duly  and  regularly  held  according  to  law,  and 
immediately  upon  closing  it  and  ascertaining  the  state  of  the 
vote,  three  certificates  in  due  form,  as  prescribed  by  law,  of  the 
election  of  an  inspector  for  said  district,  and  made  and  signed 
by  Edmimd  C.  Knight  the  said  presiding  officer  and  George  W. 
Kennedy,  Sr.,  and  Linsley  L.  Pierce,  judges  of  said  election 
duly  chosen  and  qualified  according  to  law,  and  certifying  that 
Jesse  U.  Johnson  was  elected  inspector  for  said  district,  were 
duly  transmitted  as  follows,  viz. :  one  of  said  certificates  to  the 
said  Jesse  U.  Johnson,  one  other  to  the  clerk  of  the  peace  of 
New  Castle  Coimty  aforsaid  and  the  third  to  the  sheriff  of  said 
county,  as  required  by  law,  the  said  Jesse  U.  Johnson  having 
had  the  highest  number  of  the  awful  votes  cast  for  the  said 
office  of  inspector  at  the  said  election. 

The  testimony  in  the  case  before  the  coiut  below  will  be  found 
in  the  affidavits  sent  up  was  part  of  the  record. 

The  errors  assigned  were  in  substance: 

1.  That  the  court  below  had  no  such  jurisdiction  of  the  mat- 
ter mentioned  in  the  petition  as  would  authorize  it  to  afford 
or  apply  thereto  any  form  or  manner  of  specific  remedy  what- 
soever. 

2.  That  by  the  statute,  chap.  17,  §  8,  Rev.  Code,  it  is  pro- 
vided that  the  presiding  officer  and  the  judges  of  the  election 
for  an  inspector  and  assessor  shall  make  and  sign  certificates  of 
the  result  thereof,  and  shall  cause  the  same  to  be  transmitted  as 
directed  in  said  section;  and  ftirther,  that  such  certificates  shall 
be  conclusive  and  the  election  shall  not  be  liable  to  be  con- 
tested. 

3.  That  mandamus  was  not  an  allowable  form  of  remedy  in 
such  a  case  as  this,  because  it  is  contrary  to  the  settled  prin- 
ciples and  established  rules  governing  the  granting  of  such 
remedy. 

4.  That  to  allow  it  in  this  case  would  interfere  with  discre- 
tionary power  and  control  the  action,  and  dictate  the  decisions 
of  public  officers  in  matters  exclusively  within  their  own  discre- 
tion. 
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5.  That  also  it  would  test  or  determine  a  disputed  question 
of  title  to  an  office,  or  of  the  right  to  the  possession  or  exercise 
of  the  same. 

6.  That  also  it  would  in  efifect  decide  questions  of  grave  im- 
portance concerning  the  official  status,  and  determine  the  rights 
and  title  to  a  public  office,  of  a  person,  in  a  proceeding  wherein 
the  same  were  drawn  in  question,  and  where  such  person  was  not 
a  party  to  such  proceeding  and  had  no  notice  and  no  opportunity 
to  appear  and  defend  his  interests. 

7.  That  also  it  would  prove  nugatory,  tmavailing  and  futile. 
•8.  That  the  right  of  the  relator  in  the  cause  below  was  not 

sufficiently  clear  and  free  from  doubt. 

9.  That  the  mandamus  proceedings  in  the  cause  below  were 
irregular,  defective,  insufficient  and  invalid  and  contrary'  to  the 
settled  rules  of  pleading  and  practice  governing  such  proceedings 
in  this  State. 

10.  That  said  mandamus  proceedings  were  irregular,  defective, 
insufficient  and  invalid  for  want  of  an  alternative  writ,  and  the 
regular  proceedings  appropriate  thereto. 

11.  That  no  notice  of  said  mandamus  proceedings  was  ordered 
by  the  said  Superior  Court  and  given  to  Jesse  U.  Johnson,  whose 
official  status  and  rights  were  shown  by  said  proceeding  to  be 
involved  in  the  result  thereof. 

12.  That  said  Jesse  U.  Johnson  was  not  made  a  party  to  said 
proceedings,  and  had  no  opportunity  to  appear  therein  and  defend 
his  interests. 

13.  That  the  granting  of  said  mandamus  would  in  effect 
impair  and  defeat  the  operation  and  purpose  of  the  statutory 
provision  respecting  elections  in  said  State  within  said  14th  elec- 
tion district  of  Wilmington  hundred  in  New  Castle  County, 
mentioned  in  the  petition  and  proceedings  in  the  said  court 
below. 

14.  That  Linsley  L.  Pierce,  one  of  the  judges  of  the  said  elec- 
tion for  an  inspector  mentioned  in  the  said  relator's  petition  and 
the  said  proceedings  in  mandamus,  was  not  made  a  party  to  said 
proceedings. 

Before  entering  upon  the  main  argument  in  the  case,  it  will 
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be  proper  to  consider  as  preliminary  to  it  the  question  whether 
the  pending  writ  of  error  will  properly  lie,  and  if  so,  whether  it 
has  lawfully  operated  as  a  supersedeas  of  the  peremptory  man- 
damus issued  in  the  case.  At  common  law  a  writ  of  error  would 
only  lie  upon  a  final  judgment  or  an  award  in  the  nature  thereof, 
and  the  granting  or  refusing  of  a  peremptory  mandamus  was 
deemed  such  within  the  meaning  of  the  rule.  High  on  Extraor- 
dinary Remedies,  §  536;  Rex  v.  Dean  and  Chapter  of  Dublin, 
1  Strange,  536.  But  this  defect  was  cured  in  cases  of  man- 
damus in  England  by  statute  6  and  7  Victoria,  chap.  67.  High 
on  Ex.  Rem.,  §§  548,  556.  In  this  country,  the  courts  almost 
without  exception  regard  the  judgment  of  an  inferior  court 
awarding  or  refusing  a  peremptory  mandamus  after  issue  joined, 
as  a  final  judgment  to  which  a  writ  of  error  will  lie.  Ibid.,  § 
557.  And  the  Supreme  Court  of  the  United  States  has  repeat- 
edly held  that  a  writ  of  error  will  lie  in  cases  of  peremptory 
mandamus.  Colimibian  Ins.  Co.  v.  Wheelwright,  7  Wheat., 
534;  Memphis  v.  Brown,  4  Otto,  715;  United  States  v.  Addison, 
22  How.,  174,  184.  And  in  numerous  other  cases.  Its  juris- 
diction to  grant  writs  of  mandamus  is  conferred  by  the  judiciary 
acts  of  Congress,  and  piu"suant  thereto  they  may  be  awarded 
when  necessary  to  the  exercise  of  its  jurisdiction  and  agreeable 
to  the  usages  and  principles  of  law.  U.  S.  Rev.  St.,  §§  688, 
716;  Kendall  v.  U.  S.,  12  Pet.,  622.  It  also  has  jirrisdiction 
conferred  by  act  of  Congress  to  review  upon  writ  of  error  final 
judgments  of  other  courts  therein  specified.  U.  J.  Rev.  St.,  § 
691.  In  the  numerous  cases  in  which  said  court  has  allowed 
writs  of  error  upon  mandamus,  it  is  to  be  presumed  that  it  has 
considered  the  award  of  writs  of  mandamus  as  final  judgments, 
and  has  therefore  rejected  the  rulings  in  the  English  cases  which 
held  the  contrary  view  and  denied  the  writ  of  error.  Hartman 
V.  Greenhow,  12  Otto,  674.  The  cases  cited  also  show  that  writs 
of  error  were  equally  allowable  whether  issued  upon  judgments 
in  quo  warranto,  mandamus  or  other  forms  of  proceeding  em- 
braced within  the  cases  of  error  entertained  by  said  courts. 

In  this  State  the  ancient  doctrine  of  the  English  cases  has 
been  deliberately  and  authoritatively  discarded  by  our  court  of 
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highest  resort.  Union  Church  v.  Sander,  1  Houst.,  100,  114. 
In  that  case  it  was  unamimously  held  by  the  court  that  a  writ  of 
error  would  lie  to  the  Superior  Court  upon  a  peremptory  man- 
damus. It  was  there  said  by  the  chancellor  who  delivered  the 
opinion:  "The  court  has  come  to  this  conclusion  upon  what  it 
considers  as  a  reasonable  construction  of  the  clause  in  the  seventh 
section  of  the  sixth  article  of  the  Constitution,  which  provides 
that  this  court  'shall  have  jurisdiction  to  issue  writs  of  error  to 
the  Superior  Court,  and  to  determine  finally  all  matters  in  error 
in  the  judgments  and  proceedings  of  said  Superior  Court,'  and 
which,  for  this  purpose,  places  the  judgments  and  proceedings  of 
that  court  upon  original  and  on  other  than  the  common  law 
groimds,  and  extends  the  jurisdiction  of  this  court  by  writ  of 
error  to  judgments  or  decisions  in  any  proceedings  in  the  Supe- 
rior Court  of  a  final  character."  This  is  a  case  directly  in  point 
with  the  present,  and  establishes  beyond  question  in  this  State 
that  the  jurisdiction  of  this  court  in  respect  to  writs  of  error  in 
mandamus,  as  well  as  other  forms  of  proceedings  in  the  Superior 
Court,  is  conferred  by  the  Constitution  of  the  State,  and  is  not 
derived  from  common  law  authority,  or  limited  in  its  exercise 
by  rulings  in  the  English  cases.  The  constitutional  provision 
eferred  to  is  without  exception  or  limitation.  It  matters  not, 
therefore,  what  the  form  of  action,  or  the  proceeding  may  be; 
provided  the  judgment  or  the  decision  therein  rendered  by  the 
Superior  Court  is  of  a  final  character,  it  is  covered  by  it.  Nor 
does  it  prescribe  any  value  or  amount  involved  in  the  issue  as  a 
prerequisite  to  the  jurisdiction  by  writ  of  error  in  any  such  judg- 
ment or  decision.  But  the  provision  of  section  19,  article  6  of 
the  Constitution  further  provides  and  require  security  on  appeals 
and  writs  of  error,  and  which  provision  is  also  without  any  limi- 
tation as  to  the  amount  that  may  be  involved  in  the  judgment 
or  decision,  and  such  security  having  been  given  in  this  case  by 
the  plaintiff  in  the  writ  of  error,  it  operated  as  a  supersedeas  of 
the  proceedings  in  the  court  below  as  soon  as  the  writ  was  issued 
from  this  to  that  court  without  any  reference  whatever  to  the 
amount  involved  in  the  controversy.  The  authority  of  the  Su- 
preme Court  of  the  United  States  to  issue  writ  of  error  in  man- 
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damns  cases  is  conferred  by  act  of  Congress.  The  authority  of 
this  court  to  issue  a  writ  of  error  in  mandamus  proceeding  in 
the  Supreme  Court  is  also  conferred,  not  by  the  common  law, 
but  by  the  Constitution  of  the  State,  and  in  that  respect  the 
grants  of  jurisdiction  are  analogous,  and  independent  of  the 
common  law.  The  Supreme  Court  of  the  United  States  has 
held  that  a  writ  of  error  on  a  judgment  of  ouster  from  a  public 
office  amounted  to  a  supersedeas,  notwithstanding  the  fact  that 
the  term  of  office  would  expire  before  the  writ  of  error  could  be 
heard  or  decided,  and  remarked:  "But  it  is  said  that  the  remedy 
by  writ  of  error  is  inappropriate  and  ineffectual  as  the  office  of 
the  relator  will  expire  about  the  time  the  writ  of  error  is  made 
returnable.  This  may  be  a  defect  in  the  law,  which  the  legis- 
lative power  only  can  remove.  A  writ  of  error  returnable  in- 
stanter  would  give  more  speedy  relief,  and  might  be  more  satis- 
factory, but  we  must  administer  the  law  as  we  find  it.  We  can 
entertain  no  doubt  that  the  writ  of  error  is  the  legal  mode  of 
revising  the  judgment  of  the  circuit  court  in  this  case;  and  that 
security  having  been  given  on  the  judgment,  as  the  law  requires, 
it  is  superseded."  U.  S.  v.  Addison,  22  How.,  174.  This  di- 
rectly overrules  the  English  decisions  in  Dean  of  Dublin  v. 
Dowgatt,  1  Pr.  Wms.,  351  and  Strode  v.  Palmer,  1  Strange,  538, 
which  held  that  a  writ  of  error  would  not  be  a  supersedeas  to  a 
peremptory  mandamus,  and  which  have  been  unquestionably 
followed  by  such  courts  in  this  country  as  have  announced  a 
similar  doctrine.  The  cases  in  the  U.  S.  Supreme  Court  of 
Memphis  v.  Brown,  4  Otto,  715;  Hudgins  etal  v.  Kemp,  18 
How.,  535  and  Milwaukee  R.  R.  Co.,  5  Wall,  188,  are  to  the 
same  effect  as  Addison's  Case  before  cited. 

In  this  case  now  before  court,  as  in  the  Addison  Case,  the 
question  is  concerning  the  title  to  an  office  of  public  trust  the 
term  of  which  would  expire  before  this  court  could  hear  or  de- 
cide the  case  in  error.  And  yet,  although  in  that  case  there  had 
been  a  full  investigation  of  the  validity  of  the  title  and  a  verdict 
and  judgment  in  favor  of  the  defendant  in  error,  neither  of  which 
is  the  case  here,  the  writ  of  error  was  held  to  be  a  supersedeas  of 
the  judgment  of  ouster.     It  cannot  be  claimed  that  it  is  an  office 
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exclusively  for  the  benefit  of  the  public  in  which  Ferris  has  not 
any  private  interest,  for  by  statute  a  judge  of  election  for  assessor 
and  inspector  is  entitled  to  a  specified  compensation  for  his  ser- 
vices, Rev.  Code,  760,  §  36.  Nor  can  it  be  claimed  that  if  the 
writ  of  error  operated  as  a  supersedeas  there  would  have  been  no 
one  to  the  then  following  general  election  in  the  district  in  ques- 
tion, for  Johnson  having  received  the  prescribed  certificate  of 
election  to  the  office,  would  have  been  prima  facie  inspector  at 
that  election,  despite  its  being  contested  in  this  proceeding,  and 
as  a  de  facto  officer  merely,  being  for  the  public  interest,  he 
would  have  been  competent  to  hold  it.  People  v.  Stephens,  5 
Hill,  630;  State  v.  Carroll,  38  Conn.,  449.  But  even,  if  the  writ 
of  error  in  this  case  was  not  a  supersedeas,  it  would  nevertheless 
clearly  lie  under  our  constitutional  provision  and  the  ruling  of 
this  court  in  Union  Church  v.  Sanders,  1  Houst.,  100,  and 
therefore  it  cannot  be  dismissed.  Hudgins  et  al  v.  Kemp,  18, 
How.,  535. 

But  no  writ  of  mandamus  should  have  been  granted  by  the 
court  below,  for  want  of  jurisdiction  in  such  a  case.  The  elec- 
tions of  assessors  and  inspectors  in  the  several  election  districts 
in  this  State,  and  the  presiding  officers  and  judges  and  clerks  of 
such  elections,  are  solely  provided  for  by  statutes  of  the  legisla- 
ture, without  any  constitutional  provisions  whatever  on  the  sub- 
ject, and  therefore  any  question  which  may  arise  as  to  the  powers 
conferred  by  these  laws  on  such  officers,  or  on  the  courts  of  the 
State  in  relation  to  them,  must  largely  depend  upon  the  proper 
construction  of  these  statutes,  and  the  evident  meaning  and  in- 
tention of  the  legislature  in  enacting  them.  The  primary  object 
was  to  have  an  election  held  bienially,  on  the  first  Tuesday  in 
October,  for  the  election  of  inspectors  in  the  several  hundreds 
or  election  districts  in  the  State  to  hold  the  general  elections  in 
the  same  in  the  following  November,  only  one  month  afterwards. 
The  legislature  must  be  presumed  to  have  known  the  legal  rem- 
edies applicable  to  controverted  elections  generally  as  well  as 
in  such  a  particular  case,  and  also  to  have  foreseen  that  it  would 
be  impossible  for  the  courts  to  investigate  and  adequately  and 
fairly  try  upon  its  merits,  during  such  a  brief  interval,  the  ques- 
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tion  of  a  disputed  election  to  such  an  oflfice,  involving  an  inquiry 
into  the  legality  of  votes  cast,  and  all  other  controverted  facts 
and  circumstances  essential  to  the  validity  of  it.     For  it  could 
not  have  been  properly  done  within  that  brief  interval  either  on 
a  writ  of  mandamus  or  quo  warranto,  and  either  of  which  after 
the  necessary  delay  of  the  trial  in  the  court  below,  would  be 
subject  to  be  still  further  protracted  by  removal  on  writ  of  error 
into  the  Court  of  Errors  and  Appeals.     And  this  consideration 
was  evidently  sufficient  to  induce  the  legislature  to  provide,  in 
express  terms,  that  "such  certificate  shall  be  conclusive,  and  the 
election  shall  not  be  liable  to  be  contested."     Rev.  Code,  113, 
§  8.     This  necessarily  left  the  officers  of  such  elections  in  sole 
and  exclusive  control  of  the  subject,  and  their  action  final,  unless, 
if  corrupt  or  malicious,  they  might  be  liable  to  criminal  punish- 
ment or  civil  damages,  in  an  action  on  the  case.     And  if  the 
court  below  had  no  jtirisdiction  by  mandamus,  or  other  specific 
remedy  in  the  case,  it  would  seem  that  it  would  not  have  had 
such  jurisdiction  even  where  it  was  charged  that  the  action  of 
such  election  officers  was  wanton,  fradulent,  illegal  and  unjust. 
For,  to  determine  the  truth  of  such  charges  it  would  be  necessary 
for  them  to  inquire  into  the  facts  of  the  election,  if  they  affected 
the  question  of  title,  especially  where  the  answer,  as  in  this  case, 
negatived  such  conduct.     It  is  therefore  reasonable  to  infer  that 
the  legislature  intended  that  they,  or  a  raajority  of  them,  should 
have  discretionary  and  summary  power  to  correct  manifest  frauds 
or  accidental  errors,  especially  such  as  were  indisputably  clear, 
within  their  own  knowledge,  and  had  unavoidably  come  their 
notice,  either  in  the  election,  or  in  the  determining  and  certifying 
the  result  of  it,  in  order  to  secure  as  fair  an  election  as  possible 
under  the  circumstances.     For  instance,  such  as  refusing  illegal 
votes  offered,   throwing  out  illegal   votes  improperly  received, 
correcting  a  miscount,  and  the  altering  or  substituting  a  certifi- 
cate before  actual  delivery.     Exclusive  and  final  jurisdiction  ex 
vi  termini  implies  such  power,  according  to  every  principle  of 
reason  and  justice  in  law,  equity,  or  morals.     It  is,  in  the  nature  of 
things,  inherent  in  the  office,  otherwise,  the  plainest  errors,  and 
grossest  injustice  could  not  be  remedied.     The  legislature  meant 
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that  legal  and  not  illegal  votes  should  elect,  and  that  error  in  count- 
ing, or  in  filling  the  certificate  with  a  wrong  name,  or  in  entirely 
omitting  therefrom  the  name  of  the  candidate  elected,  might  be  cor- 
rected, at  the  very  least,  before  the  certificate  which  the  statute 
makes  conclusive  was  actually  delivered.  There  is  nothing  un- 
reasonable or  impracticable  in  this,  nor  in  the  view  that  little 
election  officers,  or  a  majority  of  them,  shall  have  summary  juris- 
diction to  insure  as  fair  an  election  as  possible  under  the  circum- 
stances, and  one  truly  expressive  of  the  electoral  will,  either  by 
refusing  to  receive  illegal  votes,  or  by  casting  out  such  as  were 
improperly  received,  or  in  otherwise  securing  a  fair  and  just 
result.  What  is  competent  and  satisfactory  evidence  for  these 
purposes  must  ex  necessitate  rei  rest  solely  in  the  discretion  of 
said  election  officers.  Their  duties  are  judicial  and  discretional. 
They  are,  necessarily,  the  sole  judges  of  the  law  and  the  facts; 
of  the  mode  of  proceeding,  and  of  what  will  secure  the  best  and 
most  just  result  attainable  under  the  circumstances.  It  is  better 
to  approximate  to  that  which  is  just  than  obstinately  to  maintain 
injustice.  Circumstances  make  it  impossible  for  our  courts  to 
ftimish  an  adequate  specific  remedy  in  such  a  case  of  disputed  title 
as  this,  and  therefore,  exculsive  and  conclusive  jurisdiction  and 
control  of  the  subject  wefre  vested  unavoidably  in  the  officers 
of  said  election.  Nor  is  this  the  only  instance  of  a  grant  of  dis- 
cretionary power,  and  without  appeal  in  this  State,  especially  in 
minor  matters.  There  is  no  appeal  from  justices  of  the  peace 
in  civil  cases  where  the  judgment  does  not  exceed  five  dollars, 
nor  in  forcible  entry,  and  some  others,  nor  is  there  from  the  de- 
cision of  fence- viewers,  and  perhaps  others  which  might  be  men- 
tioned. It  may  be  an  unwise  grant  of  power,  but  the  legisla- 
ture, impelled  by  a  supposed  necessity,  have  seen  fit  to  confer  it, 
and  the  legislative,  not  the  judicial,  is  the  proper  body  to  revoke 
it.  It  may  work  hardship,  and  even  a  wrong  without  remedy, 
but  this  would  not  justify  the  court  in  usurping  legislative  au- 
thority in  attempting  to  furnish  a  remedy,  which  is  within  the 
legislative  discretion  and  power  alone. 

The  statute  referred  to  further  provides:  "Sec.  7.     When  the 
election  shall  be  closed,  the  collector  or  other   presiding   officer 


294  DELAWARE 

Knight  and  Kennedy  v.  Ferris. 

and  judges  shall  forthwith  read  and  count  the  votes  given,  and 
ascertain  the  number  of  votes  for  each  candidate  voted  for 
as  assessor  or  as  inspector.  The  person  having  the  highest 
number  of  votes  for  said  offices  respectively  shall  be  chosen; 
but  if  two  or  more  persons  shall  have  an  equal,  and  at  the  same 
time  the  highest,  number  of  votes  for  either  of  said  offices,  the 
presiding  officer  shall  give  an  additional  casting  vote."  "Sec.  8. 
Immediately  upon  closing  the  election  for  assessor  and  inspector 
in  the  said  election  districts  and  ascertaining  the  state  of  the 
vote,  the  presiding  officer  and  judges  of  the  election  in  each  of 
said  districts  shall  make  and  sign  certificates,  according  to  law, 
of  the  election  of  inspectors,  varying  from  the  form  prescribed 
for  that  purpose  by  omitting  the  assessor;  and  if  including  the 
election  of  assessor  in  such  certificate,  they  shall  make  and  sign 
a  certificate  of  the  number  of  votes  given  for  each  candidate 
voted  for  as  assessor."  It  then  prescribes  the  form  of  the  cer- 
tificate, and  provides,  in  words  already  repeated  and  dwelt 
upon  at  some  length,  that  "Such  certificate  shall  be  conclusive, 
and  the  election  shall  not  be  liable  to  be  contested."  The 
making  and  issuing  of  the  certificate  is  the  final  action  of  the 
election  officers  and  is  made  conclusive.  It  embodies  their  ulti- 
mate and  complete  determination  of  the  actual  and  lawful  result 
of  the  election.  But  luitil  it  has  left  their  hands  it  is  not  unal- 
terable or  irreversible.  After  its  delivery  it  becomes  a  finality, 
and  thenceforward  it  is  irrevocable  and  the  election  is  incontest- 
able. But  any  inquiry  or  correction  or  change  in  the  cerificate 
or  in  ascertaining  the  result  of  the  election  made  before  that  by 
the  officers  of  the  election  is  not  a  contest  within  the  meaning 
of  the  statute,  but  the  performance  of  an  official  function  de- 
volved upon  them  as  the  exclusive  judges  of  the  election. 

Nor  does  the  statute  prescribe  that  the  certificate  shall  be 
made  and  signed  "forthwith"  or  "immediately"  in  the  sense  of 
instantly  upon  closing  the  election,  but  upon  closing  the  election 
and  ascertaining  the  state  and  result  of  the  vote;  and  whatever 
time  was  reasonably  necessary  for  that  purpose  was  impliedly 
allowed  by  the  statute,  and  according  to  sound  authority,  as 
well  as  reason,  those  words  can  only  be  deemed  and  construed 
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to  be  directory  and  not  mandatory  on  their  import.  Ex  parte 
Heath,  3  Hill,  42.  Hence  the  correction  of  the  count  and  the 
alteration  of  a  certificate  can  be  made  before  its  actual  delivery, 
and  it  does  not  seem  necessary  that  such  certificates  shall  be  de- 
livered until  the  date  fixed  by  law  for  the  deposit  by  the  sheriff 
of  the  boxes,  stamps,  etc.,  with  the  inspector-elect  of  the  general 
election,  as  prescribed  by  law.  Indeed,  since  no  precise  place 
and  day  have  been  fixed  by  the  statute  for  determining  and  de- 
claring finally  the  state  of  the  vote  and  the  result  of  the  elec- 
tion, there  seems  to  be  ample  reason  for  the  view  that  it  is  not 
indispensable  that  the  same  should  be  done  either  at  the  polls  or 
on  the  very  day  of  the  election.  In  this  case  it  is  claimed  by 
the  defendant  in  error  that  the  result  announced  at  the  polls 
was  changed,  and  aslo  that  the  blank  certificate  was  filled  with 
Johnson's  name  instead  of  Ferris's,  and  that  both  the  result 
and  certificate  were  therefore  altered  by  and  with  the  knowledge 
and  conctirrence  of  a  majority  only  of  the  little  election  officers. 
Also,  that  this  was  done  at  the  city  hall  meeting  of  the  election 
officers  of  the  second  assessment  district,  on  the  evening  of  the 
election,  at  the  time  and  place  at  which  the  law  required  all  the 
presiding  officers  and  judges  of  every  poll  in  the  said  assessment 
district  to  be  present.  Rev.  Code,  131,  §  9.  Now,  if  Pierce, 
one  of  the  judges  of  the  14th  election  district,  was  absent  when 
Knight  and  Kennedy,  the  other  judges,  concurred  in  changing 
the  incorrect  result  announced  at  their  polls,  and  in  completing 
and  giving  the  certificate  to  Johnson,  whom  they  had  subse- 
quently to  the  incorrect  ascertainment  of  the  result  announced 
at  the  polls,  fotmd  to  have  the  highest  nimiber  of  lawful  votes 
cast  for  the  office,  it  was  his  own  default.  Being  his  own  de- 
fault, and  in  violation  of  the  express  requirement  of  the  law 
that  he  should  be  there,  neither  he  nor  Ferris  can  justly  com- 
plain that  the  majority  gave  the  certificate  in  accordance  with 
the  true  result  found  by  them  upon  their  revised  count  of 
the  legal  votes  cast  at  the  election.  If  the  majority  used  Pierce's 
signature  to  the  certificate,  with  their  signatures  to  certify  the 
true  and  lawful  result  of  the  election,  they  made  no  misuse  of 
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it,  for  he  will  be  presumed  to  have  affixed  it  to  the  paper  to  cer- 
tify the  correct  and  legal  result  of  the  election. 

That  the  legislature  evidently  intended  to  exclude  from  the 
jurisdiction  of  the  courts  any  question  or  contest  as  to  the  valid- 
ity of  such  an  election  is  further  strengthened  and  confirmed  by 
the  fact  that  it  is  the  sole  and  singular  example  of  the  kind  to 
be  fotmd  in  the  statutes  of  the  State,  for  it  is  nowhere  provided 
in  regard  to  any  other  of  our  elections  that  "such  certificate 
shall  be  conclusive,  and  the  election  shall  not  be  liable  to  be 
contested."  And  as  a  subordinate  institution  of  the  State  gov- 
ernment wholly  originated  and  created  by  the  legislative  depart- 
ment of  it,  the  legislature  clearly  had  the  power  to  so  create  and 
constitute  it.  Cooley's  Const.  Lim.,  276;  Conner  v.  New  York, 
2  Sand.,  355;  Dillon's  Mun.  Corp.,  §  139,  n.  1;  Ibid.,  §§  141, 
143,  144;  Ex  parte  Heath,  3  Hill,  52;  State  v.  Wil.  City  Coun- 
cil, 3  Harr.,  307;  Commonwealth  v.  Dennison,  24  How.,  66; 
Hartman  v.  Greenhow,  675;  High  on  Extr.  Rem.,  §§  3,  4,  n.  1; 
Cooley's  Const.  Lim,.  627.  §  1. 

But  even  in  the  absence  of  any  general  or  special  statutory 
prohibition,  as  in  this  case,  the  question  of  a  legal  right  or  title 
to  an  office  cannot  be  tried  upon  a  writ  of  mandamus,  but  the 
proper  remedy  for  that  purpose,  in  the  absence  of  such  a  prohi- 
bition, is  by  information  in  the  nature  of  a  writ  of  quo  war- 
ranto. High,  Extr.  Rem.  §§  5,  9,  19,  24,  42,  43,  46,  61,  638, 
639;  Ex  parte  Ostrander,  1  Denio,  682;  Ex  parte  Newman,  14 
Wall.,  158;  State  v.  McDonald,  4  Harr.,  556;  Cooley's  Const. 
Lim.,  623;  Bailey  v.  Wiggins,  6  Harr.,  462;  State  v.  Porter, 
4  Harr.,  557;  Grier  v.  Shackleford,  3  Brev.,  491;  State  v.  War- 
moth,  23  La  Ass.,  78;  People  v.  Dikeman,  7  How.  Pr.  Rep., 
128;  Aderson  v.  Colson,  1  Neb.  172;  Goodrich  v.  Guthrie,  17 
How.,  305;  Commonwealth  v.  County  Commissioners,  5  Rawle, 
75;  People  v.  Supervisors  of  Greene,  12  Barb.,  221;  People  v. 
Detroit,  18  Mich.,  384;  People  v.  Stephens,  5  Hill,  621;  Dil- 
lon, Mun.  Corp.,  §  682;  Haight  v.  Love,  10  Vroom,  476;  State 
V.  Constable,  7  Ohio,  11;  St.  Louis  Co.  Court  v.  Sparks,  10  Mo., 
120;  Commissioner  v.  Perkins,  7  Pa.  St.,  44;  People  v.  For- 
quer,  Breese,  82. 
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It  is  also  a  fundamental  principle  of  the  law  on  the  subject  of 
mandamus  that  the  writ  will  never  be  granted  in  cases  where  if 
issued  it  would  prove  unavailing,  for  whenever  it  is  apparent  to 
the  court  that  the  object  sought  is  impossible  of  attainment  for 
any  sufficient  cause,  so  that  the  granting  of  the  writ  must  neces- 
sarily be  fruitless,  the  court  will  refuse  it.  High,  Ex.  Rem.,  § 
14;  William  v.  Coimty  Comrs.,  35  Maine,  345;  People  v.  Chi- 
cago &  Albin  R.  R.  Co.,  *55  111.,  95;  People  v.  Tremain,  17 
How.,  Pr.  Rep.,  142;  Universal  Church  v.  Trustees,  6  Ohio, 
445;  State  v.  Perrine,  5  Vroom,  254;  Queen  v.  Norwich  Saving 
Bank,  9  A.  &  E.  729.  It  is  a  sufficient  objection  to  granting 
the  writ  to  require  a  board  of  canvassers  of  an  election  to  declare 
the  relator  elected  to  a  particular  office,  that  the  term  for  which 
he  claims  to  have  been  elected  will  expire  before  any  effectual 
action  can  be  had  in  the  case.  For  when  the  end  for  which  a 
mandamus  is  sought  cannot  be  attained,  none  of  the  machinery 
should  be  set  in  motion.  High,  Ex.  Rem..,  §  64;  Woodbury  v. 
County  Comrs.,  40  Maine,  306;  People  v.  Tremain,  17  How., 
Pr.  Rep.,  145.  And  as  the  court  below  in  this  case  should  have 
foreseen  that  it  would  come  to  this  cotirt  upon  a  writ  of  error, 
and  would  inevitably  be  suspended  for  more  than  two  months 
at  least  from  that  time  before  it  could  be  heard  and  disposed  of 
here,  it  was  of  itself  alone  a  good  and  sufficient  ground  in  law 
for  refusing  the  writ  at  the  inception  of  the  case. 

That  the  common  law  principles  and  rules  of  pleading  and 
practice  in  mandamus  proceedings  prevail  in  this  State,  and  ac- 
cordingly that  an  alternative  instead  of  a  peremptory  writ  of  man- 
damus should  first  have  been  issued  in  the  case.  State  v.  Wil. 
Bridge  Co.,  3  Harr.,  315,  541;  Houston  v.  Levy  Court,  5  Harr., 
15,  16,  108;  Union  Church  v.  Sanders,  1  Houst.,  100,  106,  134; 
Cannon  et  al  v.  Janvier,  3  Houst.,  27,  30,  32.  That  the  per- 
emptory writ  was  invalid  because  no  notice  of  the  mandamus 
proceedings  was  ordered  by  the  court  below  and  given  to  Jesse 
U.  Johnson  whose  official  status  and  rights  appeared  thereby  to 
be  involved  in  the  result  thereof,  and  because  he  was  not  made 
a  party  thereto.  4  Black  Cons.,  283;  Bloom  v.  Burdick,  1  Hill, 
141;  Rex.  v.  Bankes,   3  Bur.,   1453;  Strong's    Case,   20  Tick., 

20 


298  DELAWARE 

Knight  and  Kennedy  v.  Ferris. 

486;  Bracken  v.  Wells,  3  Texas,  91 ;  Commonwealth  v.  Per- 
kins, 7  Pa.  St.,  44;  Rex  v.  Powell,  41  E.  C.  L.,  578;  High, 
Ex.  Rem.,  §§  9,  30.  And  also  because  Linsley  L.  Pierce,  the 
other  judge  of  the  election,  was  not  made  a  party  to  the  proceed- 
ing, as  it  is  a  settled  rule  of  practice  that  the  writ  of  mandamus 
must  be  directed  to  the  persons  or  officers  legally  bound  to  exe- 
cute it,  and  if  a  joint  act  is  to  be  performed  by  two  or  more,  the 
writ  must  be  directed  to  all,  though  only  some  have  refused  to 
perform  it,  and  the  rest  are  willing.  Dillon,  Mun.  Corp.,  §  699; 
Tap.  on  Mand.,  310;  Rex.  v.  Hereford,  2  Salk.,  701;  People  v. 
Yates,  40  111.,  126;  State  v.  Cavanac,  30  La.  Am.,  Path.,  I  p. 
237. 

Bradford  {Higgins  with  him)  for  the  defendant  in  error.  The 
court  below  has  jurisdiction  to  issue  the  writ  of  mandamus 
against  public  officers  in  New  Castle  County.  Const.  Del.,  Art. 
6,  §§  3,  11;  Rev.  Code,  chap.  92,  §  2,  p.  564.  The  court  below 
had  jurisdiction  to  compel  by  writ  of  mandamus  the  defendants 
below  to  do  what  the  relators  petition  set  forth  that  they,  as 
election  officers,  wrongfully  omitted  to  do.  The  certificate  of 
election  provided  for  in  the  statute.  Rev.  Code,  113,  chap.  17,  § 
8,  which  is  to  be  conclusive,  must  be  one  which  conforms  to  the 
mandatory  requirement  of  the  law.  It  must  not  be  blank,  but 
must  contain  the  name  of  the  person  chosen  inspector,  as  appears 
from  the  prescribed  form  set  forth  on  page  113  of  the  Revised 
Code,  and  as  is  necessary  in  order  that  the  sheriff  may,  acting 
under  §  3,  chap.  18,  p.  117  of  the  Revised  Code,  know  to  whom 
to  deliver  the  ballot  boxes.  It  nowhere  appears  that  the  name 
of  Jesse  U.  Johnson  was  inserted  in  the  certificate  by  the  au- 
thority of  "the  collector  or  other  presiding  officer  and  the  judges." 
The  certificates  must  be  in  accordance  with  the  result  of  the  elec- 
tion; for  under  §  8,  p.  113,  the  certificates  are  to  be  certificates 
of  the  result  of  the  election,  in  which  the  person  "having  the 
highest  niimber  of  votes  for  said  office  shall  be  chosen."  The 
ascertainment  of  the  result  of  the  election  must  be  made  at  the 
counting  of  the  votes;  it  cannot  be  made  afterward,  even  by  all 
the  judges;  a  fortiori,  not  by  any  of  them.  If  made  at  the 
counting  of  the  votes,  it  cannot  be  subsequently  altered. 
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If  the  certificates  are  fraudulent,  they  are  void  in  law,  for 
fraud  vitiates  every  act.  "Such  certificates  shall  be  conclusive, 
and  the  election  shall  not  be  liable  to  be  contested."  If  these 
words  mean  that  any  piece  of  paper  which  purports  to  be  a  cer- 
tificate, and  which  contains  the  signatures  of  the  judges  of  elec- 
tion, shall  be  absolutely  conclusive,  then  the  earlier  mandatory 
provisions  of  the  law  are  rendered  wholly  inoperative.  A  stat- 
ute should  be  so  construed  that  all  its  provisions  may  stand  and 
have  effect,  if  possible.  To  contest  the  election,  within  the  mean- 
ing of  the  statute,  is  to  attempt  to  disturb  or  avoid  the  result  as 
ascertained  by  the  count  of  votes  by  the  judges.  But  the  pro- 
ceeding in  this  case  by  writ  of  mandamus  had  for  its  object  to 
establish,  and  not  to  disturb,  the  result  ascertained  and  actually 
declared  by  the  judges,  to  wit,  that  Ziba  Ferris  had  received  a 
majority  of  the  votes  cast.  We  do  contest  a  fraudulent  attempt 
to  vary  the  result,  but  we  do  not  contest  the  election  itself.  The 
judges  of  election  have  no  authority  to  throw  out  votes  after  they 
have  been  deposited  in  the  ballot  box.  The  making  and  signing 
of  the  certificates  in  accordance  with  the  result  of  the  election, 
and  transmitting  them  as  required  by  law,  are  purely  ministerial, 
and  not  judicial  functions;  they  are  imperative,  and  not  discre- 
tionary, and  hence  mandamus  lies  to  enforce  their  proper  dis- 
charge. People  ex  rel  Fuller  v.  Hilhard,  29  111.,  413;  Strong, 
Petitioner,  etc.,  20  Pick.,  484;  Clark  v.  McKennie,  7Bush(Ky.), 
523;  Kisler  v.  Cameron  et  al.,  39  Ind.,  488.  The  proceeding 
by  mandamus  could  not  determine  the  title  to  the  office  of  in- 
spector as  between  Ziba  Ferris  and  Jesse  U.  Johnson,  but  a  writ 
of  mandamus  properly  lies  to  compel  the  election  officers  to 
furnish  the  evidence  of  the  right  of  Ferris  to  the  office;  although 
what  purported  to  be  a  certificate  of  election  had  been  delivered 
to  Johnson.  People  v.  Matteson  et  al,.  17  111.,  167;  People  v. 
Rives,  27  111.,  242;  People  v.  Hilliard  et  al.,  29  111.,  413; 
Strong,  Petioner,  etc.,  20  Pick.,  484;  Ellis  v.  County  Comiss., 
2  Gray,  370;  Brower  v.  O'Brien,  2  Cart.  (Ind.),  423;  Clark  v. 
McKenzie,  etc.,  7  Bush,  523;  State  v.  Circuit  Judge,  9  Ala., 
338;  The  King  v.  Mayor,  etc.,  of  York,  4  T.  R.,  699. 

It  is  objected,  that  the  proceeding  by  mandamus  would  prove 
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unavailing;  but  it  is  not  to  be  presumed  that  the  sheriff  would 
disregard  the  judgment  of  the  coiu-t  rendered  in  it,  and  it  was 
not  to  be  presiimed  that  resort  would  be  had,  under  the  circum- 
stances, to  a  writ  of  error,  even  if  a  writ  of  error  would  lie.  But 
the  wirt  of  mandamus  could  properly  issue,  unless  it  was  apparent 
that  it  would,  necessarily,  be  inoperative.  High's  Ex.  Legal 
Rem.,  §  14.  For,  whatever  might  be  the  final  result,  the  relator 
was  entitled  to  the  relief  he  asked  as  a  step  toward  the  complete 
attainment  of  his  rights.  People  v.  Canal  Appraisers,  73  N.  Y., 
443.  The  objection  that  the  right  of  the  relator  was  not  suf- 
ficiently free  from  doubt,  it  is  submitted,  raises  a  question  of  fact 
which  is  not  now  open  for  discussion. 

It  was  not  n'e<:essary  that  an  alternative  writ  of  mandamus 
should  issue,  under  the  circiimstances  in  this  case.  Queen  v.  Fox, 
2  Ad.  &  El.  (N.  S.),  246;  Comm'rs  of  Knox  Co.  v.  Aspinwall, 
24  How.,  376;  Ex  parte  Rodgers,  7  Cow.,  526;  Ex  parte  Goodell, 
14  Johns.,  325;  People  v.  Throop,  12  Wend.,  163;  People  v. 
Supervisors,  4  Hill,  20;  People  v.  Brennan,  39  Barb.,  522; 
People  V.  Assessors,  44  Barb.,  148;  High's  Ex.  Legal  Rem.,  § 
553;  Tap  on  Mandamus,  407;  State  v.  Elkinton,  30  N.  J.  Law 
(1  Vroom),  335;  State  v.  Supervisors  of  Beloit,  20  Wis.,  85; 
State  V.  Supervisors  of  Sheboygan  Co.,  Ibid.,  110;  Justices  of 
Clark  Co.  Court  v.  Turnpike  Co.,  11  B.  Mon.,  143. 

It  would  have  been  improper  to  make  Jesse  U.  Johnson  a 
party,  but,  though  not  a  party,  the  record  shows  that  he  had 
notice  of  the  proceedings.  And,  as  to  the  like  objection  that 
Linsley  L.  Pierce  was  not  made  a  party  to  the  proceedings,  the 
answer  is,  that  Pierce  was  ready  and  willing  to  unite  with  the 
defendants  in  making,  signing,  and  transmitting  the  certificates, 
and  that  a  writ  of  mandamus  does  lie  to  compel  one  officer  to 
unite  with  other  officers  in  performing  a  public  duty  enjoined 
upon  both  by  law.  People  v.  Brennan,  39  Barb.,  651.  But, 
even  if  this  objection  had  any  ground  to  rest  upon  in  the  court 
below,  it  cannot  be  sustained  in  this  court,  because  the  objection 
is  merely  technical,  and  does  not  touch  the  merits  of  the  case, 
and  no  merely  technical  objection  can  prevail  if  taken  after  the 
return  of  the  writ  of  mandamus;  they  should  be  taken  in  limine 
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on  a  motion  to  quash  it.  This,  therefore,  now  conies  too  late. 
Fuller  V.  Plainfield  Academic  School,  6  Conn.,  543;  High's  Ex. 
Legal  Rem.,  §  523;  Rex  v.  Mayor  of  York,  5  T.  R.,  66,  74; 
Queen  v.  Mayor  of  Stamford,  62  B.  433. 

The  rule  to  show  cause  takes  the  place  of  the  alternative  writ  for 
the  purpose  of  laying  the  foundation  for  granting  a  peremptory 
writ  of  mandamus.  High's  Ex.  Legal  Rem.,  553.  A  party  is  not 
at  liberty  to  rely  upon  one  set  of  objections  before  the  court  be- 
low, and  then  seek  to  reverse  their  judgment  upon  grounds  which 
had  not  been  distinctly  presented  for  their  adjudication.  A  point 
not  raised  on  the  trial,  cannot  be  entertained  in  this  court  on  a 
writ  of  error.  Preliminary  objeccions,  not  affecting  the  merits, 
must  affirmatively  appear  to  have  been  taken  below,  or  they  will 
not  be  considered  on  appeal.  2  Tidd  1136,  n.  A.;  Bowen  v. 
Argall,  24  Wend.,  496;  Lewis  v.  Bank  of  Ky.,  12  Ohio,  132; 
Durant  v.  Palmer,  29  N.  J.  Law  (5  Dutcher),  544;  Holden  v. 
Cole,  1  Pa.  St.,  303;  Hill  on  New  Trials,  722.  The  entire  case 
for  the  defendants  below  is  contained  in  their  affidavits  filed  as 
their  retiim  to  the  rule  to  show  cause.  Outside  of  the  case  made 
in  these  affidavits  (and  the  two  are  identical) ,  nothing  appears  of 
record  by  way  of  defence,  and  nothing  else  can  be  urged  here. 

The  objection  that  the  writ  was  not  directed  to  Pierce  with 
the  two  defendants,  the  other  officers  of  election,  was,  in  fact,  not 
urged  below,  neither  does  it  in  any  way  appear  of  record  to  have 
been  urged.  Therefore,  the  defendant  cannot,  after  the  hearing 
below,  raise  this  question  in  an  appellate  court.  Even  these  affi- 
davits of  the  defendants  are  not  to  be  taken  as  evidence  of  their 
allegations,  but  only  as  pleading,  and  no  arguments  can  be  drawn 
from  them  as  proven  facts  in  the  case.  State  v.  Bun-iss,  4  Harr., 
584. 

This  case  is  before  this  court  on  a  writ  of  Error  to  the  Su- 
perior Court  in  and  for  Sussex  County,  and  the  jurisdiction  of 
this  court  is  one  of  the  many  questions  presented  to  us  for  con- 
sideration, and  I  will  dispose  of  it  first. 

To  determine  this  question,  we  need  not  look  beyond  the  de- 
cisions of  this  court.  We  have  one  in  the  case  of  the  Union 
Church  V.   Sanders,   1   Houston,   114.     The  case  was  fullv  and 
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ably  argued  before  Chancellor  Johns,  Chief  Justice  Harrington, 
and  Justices  Milligan  and  Houston,  at  the  June  Term,  1855. 
Chancellor  Johns  said,  in  delivering  the  opinion  of  the  couri;: 
"The  court  has  come  to  this  conclusion,  upon  what  it  considers 
as  a  reasonable  construction  of  the  clause  in  the  seventh  section 
of  the  sixth  article  of  the  Constitution,  which  provides  that  this 
court  shall  have  jurisdiction  to  issue  writs  of  error  to  the  Superior 
Court,  and  to  determine  finally  all  matters  in  error  in  the  judg- 
ments and  proceedings  of  said  Superior  Court,"  and  which  for 
this  purpose  places  the  judgments  and  proceedings  of  that  court 
upon  original,  and  on  other  than  the  common  law  grounds,  and 
extends  the  jiu"isdiction  of  this  court  by  writ  of  error  to  judg- 
ments or  decisions  in  any  proceedings  in  the  Superior  Court  of  a 
final  character.  This  decision,  in  my  judgment  settles,  and 
ought  to  settle,  finally  the  question  of  jurisdiction  in  the  case  now 
before  us. 

It  has  been  often  and  well  said  that  it  matters  not  so  much 
what  the  law  is  as  to  have  it  fixed  and  settled  on  some  principle 
to  be  recognized  as  the  law. 

This  question  being  thus  disposed  of,  it  becomes  necessary  to 
notice  some  others  which  were  dwelt  upon  in  the  argument. 
Though  I  may  not,  perhaps,  consider  them  all,  I  will  a  suffi- 
cient nimiber  of  them,  however,  to  settle  the  case  before  us. 

Ziba  Ferris  preferred  his  petition  to  the  Superior  Court  in  and 
for  Sussex  County  at  the  October  term,  1880,  then  sitting  in  and 
for  Sussex  County,  stating  that  on  Tuesday,  the  fifth  day  of  Oc- 
tober, 1880,  an  election  was  held  for  the  purpose  of  electing  an 
inspector  and  assessor  for  the  14th  election  district  of  the  hun- 
dred and  city  of  Wilmington,  the  said  district  being  in  the  ninth 
ward  in  the  himdred  and  city  of  Wilmington,  and  that  Edward 
C.  Knight,  George  W.  Kennedy,  Sr.,  and  Linsley  L.  Pierce 
were  judges  of  the  said  election.  That  the  petitioner  received 
two  hundred  and  four  votes  and  Jesse  U.  Johnson  recieved  two 
hundred  and  three  votes  for  the  office  of  inspector,  that  the  peti- 
tioner having  received  the  highest  ntmiber  of  votes  was  chosen 
as  such  inspector  and  that  Knight  the  presiding  office  and  the 
other  two  judges  ascertained  and  declared  that  the  petitioner 
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was  chosen  inspector  of  the  said  election  district.  The  petition 
also  states  that  these  certificates  of  election  were  signed  bv  the 
judges  of  said  election,  but  that  the  name  of  the  person  elected 
was  not  inserted  in  the  said  certificates  at  the  time  they  were  so 
signed,  and  that  notwithstanding  the  petitioner  was  elected  in- 
spector, the  name  of  Johnson,  the  defeated  candidate  was  after- 
wards inserted  in  the  said  certificates  by  Edmund  C.  Knight  as 
the  person  elected  as  inspector  instead  of  the  name  of  the  peti- 
tioner. The  petition  further  alleges  that  the  name  of  Johnson 
was  inserted  in  the  said  certificates  by  the  said  Edmund  C. 
Knight  without  the  knowledge  of  the  said  Linsley  L.  Pierce, 
one  of  the  said  judges;  that  the  said  certificates  so  filled  are  il- 
legal and  void  and  not  such  as  are  required  by  the  statute  pre- 
scribing the  same;  that  the  said  presiding  officer  and  judges 
have  not  transmitted  any  certificate  of  the  election  of  said  Ziba 
Ferris  to  him;  nor  to  the  clerk  of  the  peace  and  sheriff  of  New 
Castle  Coiuity;  that  the  petitioner  has  demanded  of  the  said 
election  officers  that  they  make,  sign  and  transmit  to  him  and 
the  said  clerk  of  the  peace  and  sheriff,  proper  certificates  of  his 
election,  and  that  said  Knight  and  Kennedy  have  refused,  but 
that  the  said  Pierce  is  willing  to  do  so  whenever  Knight  and 
Kennedy  will  join  with  him  in  so  doing.  The  petition  concludes 
with  a  prayer  for  a  peremptory  mandamus. 

On  this  petition  a  rule  was  granted  on  Knight  and  Kennedy, 
two  of  the  election  officers,  to  show  cause  why  such  writ  should 
not  be  issued. 

Their  answer  is  in  the  words  following,  to  wit:  that  said 
election  was  duly  and  regularly  held  according  to  law,  and  im- 
mediately upon  closing  the  said  election  and  ascertaining  the 
state  of  the  vote,  three  certificates  in  due  form  as  prescribed  by 
law,  of  the  election  of  an  inspector  for  said  district  and  made 
and  signed  by  Edmund  C.  Knight,  the  said  presiding  officer, 
and  George  W.  Kennedy,  Sr.,  and  Linsley  L.  Pierce,  judges  of 
said  election,  duly  chosen  and  qualified  according  to  law,  and 
certifying  that  Jesse  U.  Johnson  was  elected  inspector  for  said 
district,  were  duly  transmitted  as  follows,  viz. :  One  of  said  cer- 
tificates to  the  said  Jesse  U.  Johnson,  one  other  to  the  clerk  of 
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the  peace  of  New  Castle  County  aforesaid,  and  the  third  to  the 
sheriff  of  said  coimty,  as  required  by  law,  the  said  Jesse  U. 
Johnson  having  had  the  highest  number  of  the  lawful  votes 
cast  for  said  office  of  inspector  at  the  said  election. 

Testimony  was  heard  by  the  court  for  the  purpose  of  ascer- 
taining which  of  the  two  opposing  candidates  was  elected,  and 
after  such  investigation  a  peremptory  mandamus  commanding 
Edmund  C.  Knight,  the  presiding  officer  of  said  election,  and 
George  W.  Kennedy,  one  of  the  judges  of  the  election,  to  make 
and  sign  three  certificates  of  the  election  of  Ziba  Ferris  as  in- 
spector of  said  district,  and  to  transmit  one  of  these  certificates 
to  the  said  Ziba  Ferris,  one  to  the  clerk  of  the  peace  and  one  to 
the  sheriff  of  New  Castle  County. 

This  proceeding  and  action  of  the  court  below  is  not  in  accord 
with  my  experience  of  more  than  thirty-four  years  on  the  bench 
as  to  the  law  and  niles  of  practice  governing  proceedings  in  cases 
of  mandamus;  and  I  prefer  to  adhere  to  the  old  maxim  "Stare 
decisis."  When  we  depart  from  it  we  shall  soon  find  ourselves 
on  a  sea  of  uncertainty,  and  confusion  without  any  settled  rules 
of  law  or  practice  for  our  guidance. 

The  coiut,  in  my  judgment,  was  not  authorized  to  investigate 
or  inquire  into  the  facts  as  to  whether  the  one  or  the  other  of 
the  candidates  was  elected.  It  was  not  their  province  to  do 
more  than  to  ascertain  whether  the  election  officers  had  acted  in 
the  performance  of  the  duty  imposed  upon  them,  by  the  law 
which  very  clearly  defines  their  duty.  If  they  had  acted  and  ex- 
ercised their  discretion  in  the  performance  of  their  duty  whether 
the  discretionary  power  vested  in  them  was  properly  or  improp- 
erly exercised  was  not  a  subject-matter  of  review  by  the  Supe- 
rior Court  or  any  other  court,  it  had  no  jurisdiction  to  revise 
and  reverse  the  action  of  the  election  officers  and  to  dictate  to 
them  what  they  should  do  or  to  whom  they  should  give  certifi- 
cates of  election.  The  court  below,  in  my  judgment,  trans- 
cended its  jurisdiction  and  authority  when  it  undertook  to  de- 
termine in  anywise  other  than  by  the  official  acts  of  the  election 
officers,  whether  the  one  or  the  other  of  the  candidates  was 
elected.     In  so  doing  it  assumed  the  duties  and  functions  of  the 
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election  officers.  When  it  was  ascertained  by  the  action  of  the 
officers  whose  duty  it  was  to  hold  the  election  and  determine 
who  was  elected  inspector  at  such  election  if  they  refused  to 
make,  sign  and  deliver  the  certificates  required  by  law,  the  court 
on  such  a  state  of  facts  being  made  to  appear  would  have  been 
authorized  in  awarding  a  peremptory  mandamus  commanding 
the  officers  of  the  election  to  complete  their  duties  by  delivering 
certificates  in  accordance  with  the  requirements  of  the  law.  This 
is  what  the  law  in  this  State,  in  reference  to  the  writ  of  man- 
damus, has  been  held  to  be  by  our  courts  in  more  than  one  case. 
In  New  Castle  Cotmty,  Charles  Allmond,  recorder  of  deeds,  was 
authorized  by  an  act  of  the  legislature  to  transcribe  certain  re- 
cords and  to  index  them  and  others,  for  which  service  the  levy 
court  was  authorized  and  required  to  make  him  a  fair  and  reason- 
able allowance  or  compensation.  The  work  was  done  by  All- 
mond and  the  levy  court  made  him  an  allowance  with  which, 
however,  he  was  dissatisfied,  not,  as  he  alleged  being  a  fair  and 
reasonable  allowance  or  compensation.  He  presented  a  petition 
to  the  Superior  Court  of  that  county  praying  that  a  mandamus 
might  be  awarded  against  the  lev\'  court  commanding  it  to  make 
the  petitioner  a  fair  and  reasonable  allowance,  the  petition  stat- 
ing the  facts,  but  denying  that  the  allowance  made  was  a  fair 
and  reasonable  one.  The  court  refused  the  rule  on  the  grotmd 
that  the  le\'A^  court  had  acted  and  exercised  the  discretion  with 
which  the}'  were  clothed  by  the  law  which  imposed  the  duty  on 
them,  and  that  the  Superior  Court  could  not  revise  and  reverse 
their  action  and  dictate  to  them  how  they  should  exercise  the 
discretion  which  the  law  requires  them  to  exercise,  making  their 
act  the  result  of  their  judgment,  and  not  that  of  any  other  per- 
sons or  tribunal. 

Aside  from  all  the  matters  I  have  been  considering  it  is 
clear  to  my  mind  that  the  proceedings  in  the  court  below  are 
erroneous,  for  the  want  of  proper  parties.  The  peremptory 
mandamus  was  awarded  against  Knight,  the  presiding  officer, 
and  George  W.  Kennedy,  two  of  the  judges  of  the  election 
commanding  them  to  do  and  perform  the  duties  which  devolved 
upon  all  three  of  the  election  officers  and  to  join  Linsley  L. 


306  DELAWARE 

Knight  and  Kennedy  v.  Ferris. 

Pierce,  the  other  judge  of  election,  in  making  and  signing  the 
certificates  when  it  does  not  appear  from  the  record  that  Pierce 
even  expressed  a  wilHngness  to  sign  a  certificate  of  the  election 
of  Ferris  except  by  the  representation  of  the  petitioner,  so  that 
if  Pierce  should  refuse  to  act  with  the  other  two  in  obeying  the 
peremptory  mandamus,  the  court  could  not  bring  him  within 
their  jurisdiction  and  visit  him  with  punishment  for  contempt 
of  court. 

When  an  act  is  to  be  preformed  by  two  or  more,  the  writ 
must  be  directed  to  all,  though  only  a  portion  of  the  members 
have  refused  to  perform  the  act  or  duty  and  the  others  are  wil- 
ling. This  principle  is  sustained  by  numerous  authorities.  Dill, 
on  Municipal  Corporations,  699;  Tapping  on  Mandamus,  310; 
Rex  V.  Husford,  2  Salkeld,  701. 

It  is  by  no  means  clear  that  Johnson,  the  candidate  to  whom 
the  certificate  was  delivered,  should  not  in  somewise  have  been 
notified  and  afforded  an  opportunity  to  defend  himself  and  main- 
tain his  rights.  He  was  by  the  mandamus  to  be  ousted  and  his 
opposing  candidate,  Ferris,  placed  in  the  office  which  he  was 
informed  by  his  certificate  he  was  entitled  to.  Persons  cannot 
be  deprived  of  their  rights  without  an  opportunity  of  being 
heard  and  the  privilege  of  maintaining  them. 

But  aside  from  all  these  considerations,  I  think  the  law  which 
provides  for  and  regulates  the  election  for  inspectors  is  unmis- 
takably clear  and  conclusive,  and  settles  this  case  without  any 
sort  of  doubt.  Its  language  is,  "that  an  election  for  the  pur- 
pose of  choosing  an  inspector  shall  be  held  by  ballot  in  the  seve- 
ral himdreds  in  this  State,  on  the  first  Tuesday  of  October 
next  before  the  time  of  holding  the  general  election  and  at  the 
places  by  law  appointed  for  holding  the  general  election." 

The  collector  of  each  hundred  shall  be  the  presiding  officer  at 
the  election  so  held  in  his  hundred. 

When  the  election  shall  be  closed,  the  collector  or  other  presid- 
ing officer,  and  judges,  shall  forthwith  read  and  cotmt  the  votes 
given  and  ascertain  the  niunber  given  for  each  candidate  voted 
for  as  inspector. 

The  person  having  the  highest  number  of  votes  for  said  office 
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shall  be  chosen;  but  if  two  or  more  persons  shall  have  an  equal 
and  at  the  same  time  the  highest  number  of  votes  for  said  office 
the  presiding  officer  shall  give  an  additional  casting  vote. 

The  collector  or  other  presiding  officer  and  the  judges  shall 
upon  ascertaining  the  result  of  the  election  make  and  sign  three 
certificates  thereof,  and  shall  cause  the  same  to  be  transmitted 
without  delay,  to  wit,  one  to  the  inspector  elected,  one  to  the 
clerk  of  the  peace  of  the  coimty,  and  one  to  the  sheriff  of  the 
county.  Such  certificates  shall  be  conclusive,  and  the  election  shall 
not  be  liable  to  be  contested. 

Now,  if  I  understand  this  statute,  it  emphatically  declares, 
that  elections  for  choosing  inspectors  for  the  several  hundreds, 
shall  not  be  contested,  but  the  action  fo  the  election  officers,  when 
they  have  made  and  signed  and  delivered  the  certificates  required 
by  the  statute,  is  final,  conclusive  and  not  to  be  set  aside  or  an- 
nulled. Such  election  shall  not  be  liable  to  be  contested,  declares 
the  law. 

Now  what  are  these  proceedings  but  a  contesting  of  the  elec- 
tion of  Jesse  U.  Johnson  the  candidate  for  inspector  to  whom 
the  certificate  of  election  was  given  by  the  officers  of  the  election  ? 
Ferris  claims  that  he  was  elected  and  petitioned  the  Superior 
Court  to  award  a  peremptory  mandamus  to  deprive  Johnson  of 
the  office  and  require  the  officers  of  the  election  to  make  and  de- 
liver a  certificate  to  him  (Ferris)  notwithstanding,  they  had  all 
made,  signed  and  delivered  one  to  Johnson,  and  the  court 
awarded  the  writ  after  hearing  evidence  from  witnesses  exam- 
ined before  them  to  enable  them  to  determine  whether  Ferris 
was  elected,  and  all  this  was  done  without  giving  Johnson  an 
opportunity  to  be  heard  in  his  defence  and  in  the  maintenance 
of  his  rights,  so  that  each  candidate  would  have  had  a  certificate 
of  his  election,  Johnson's  signed  by  all  the  officers  of  the  election 
and  Ferris 's  signed  by  only  two,  so  far  as  the  writ  of  mandamus 
covild  be  executed,  since  Pierce  could  not  be  required  by  it  to  sign 
a  certificate  of  Ferris 's  election.  Suppose  both  Johnson  and 
Ferris  had  appeared  at  the  place  of  voting  on  the  day  of  election 
the  one  with  a  certificate  signed  by  the  presiding  officers  of  the 
election  for  inspector  and  both  the  judges,  and  the  other  holding 
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a  certificate  signed  by  the  presiding  officer  of  the  inspectors  elec- 
tion and  one  of  the  judges  thereof,  both  claiming  by  virtue  of 
their  certificates  to  be  the  inspector?  by  whom  would  such  a 
contest  have  to  be  settled?  such  might  have  been  the  state  of 
things  if  no  writ  of  error  had  issued. 

If  the  object  of  the  proceedings  was  to  try  the  right  to  the 
office  of  inspector  the  proper  proceedings  would  have  been  by 
information  in  the  natiu^e  of  quo  warranto.  Angel  &  Amies  on 
Corporations,  p.  684;  The  People  v.  The  Corporation  of  New 
York,  3  Johnson  Cases,  79;  The  People  v.  Hillsdale  and  Chat- 
ham Turnpike  Co.,  2  Johnson's  N.  Y.  R.,  190.  Many  other 
authorities  could  be  cited  to  sustain  this  principle,  and  we  have 
had  some  cases  in  our  State,  one  of  which  was  that  by  John 
Morris  to  try  his  right  to  draw  a  lottery  under  a  statute  of  this 
State  (not  reported). 

In  such  a  proceeding  both  of  the  claimants  to  the  office  would 
have  had  an  opportunity  under  proper  pleadings  to  be  heard  and 
to  produce  evidence  in  support  of  their  respective  claims  of  right 
to  the  office,  which  was  not  so  in  the  case  of  the  peremptory  man- 
damus awarded  by  the  court  below  in  this  case. 

Other  questions  were  presented  in  the  argument  which  I  do 
not  deem  it  necessary  to  consider  and  determine  for  the  purpose  of 
disposing  of  this  case.  If  the  conclusions  to  which  my  mind 
has  been  irresistibly  led  on  the  points  I  have  already  adverted  to 
are  correct,  they  are  quite  siifficient  for  the  settlement  of  this 
case.  If  the  officers  of  the  election  acted  corruptly  in  the  dis- 
charge of  their  duties  they  were  amenable  to  the  law,  but  in  view 
of  all  the  law  and  facts  I  am  constrained  to  believe  their  acts  could 
not  be  reviewed  by  the  Superior  Cotirt  or  any  other  tribunal, 
but  were  final  and  conclusive.  I  am  therefore  of  the  opinion 
that  the  judgment  of  the  court  below  was  erroneous  and  ought 
to  be  reversed. 

Saulsbury,  Chancellor.  The  provisions  of  the  act  of  the  Gen- 
eral Assembly  of  this  State  in  respect  to  the  election  of  inspectors 
applicable  to  the  questions  considered  in  this  opinion  are:  That 
an  election  for  the  purpose  of  choosing  an  inspector  shall  be  held 
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by  ballot  in  the  several  hundreds  in  this  State  on  the  first  Tues- 
day of  October  next,  before  the  time  of  holding  the  general  elec- 
tion, and  at  the  places  by  law  appointed  for  holding  the  general 
election. 

The  collector  of  each  hundred  shall  be  the  presiding  officer  at 
the  lection  so  held  in  his  hundred. 

When  the  election  shall  be  closed,  the  collector,  or  other  pre- 
siding officer,  and  judges,  shall  forthwith  read  and  count  the 
votes  given,  and  ascertain  the  number  given  for  each  candidate 
voted  for  as  inspector. 

The  person  having  the  highest  number  of  votes  for  said  office 
shall  be  chosen;  but  if  two  or  more  persons  shall  have  an  equal 
and  at  the  same  time  the  highest  number  of  votes  for  said  office, 
the  presiding  officer  shall  give  an  additional  casting  vote. 

The  collector,  or  other  presiding  officer,  and  the  judges  shall, 
upon  ascertaining  the  result  of  the  election,  make  and  sign  three 
certificates  thereof,  and  shall  cause  the  same  to  be  transmitted 
without  delay,  to  wit:  one  to  the  inspector  elected,  one  to  the 
clerk  of  the  peace  of  the  county,  and  one  to  the  sheriff  of  the 
county. 

Such  certificates  shall  be  conclusive  and  the  election  shall  not 
be  liable  to  be  contested. 

Ziba  Ferris  preferred  his  petition  to  the  Superior  Court  in  and 
for  Sussex  County,  at  the  October  Term,  1880,  therein  stating, 
among  other  things,  that  an  election  was  held  in  the  fourteenth 
election  district  of  the  htmdred  and  city  of  Wilmington,  said 
election  district  being  in  the  ninth  ward,  in  the  hundred  and  city 
of  Wilmington,  on  Tuesday,  the  fifth  day  of  October,  1880,  for 
the  purpose  of  electing  an  inspector  and  assessor  for  said  district ; 
and  that  Edmund  C.  Knight,  George  W.  Kennedy,  Sr.,  and 
Linsley  L.  Pierce,  were  judges  of  said  election.  That,  at  said 
election  the  petitioner  received  two  hundred  and  four  (204)  votes, 
and  Jesse  U.  Johnson  received  two  hundred  and  three  (203) 
votes,  for  the  office  of  inspector.  The  petitioner  also  states  that 
the  petitioner  having  received  the  highest  number  of  votes  for 
said  office  of  inspector  was  chosen  as  such  inspector,  and  that 
Knight,  the  presiding  officer,  and  the  said  two  other  judges,  ascer- 
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tained  and  declared  that  the  petitioner  was  chosen  inspector  of 
said  election  district.  The  petitioner  also  states  that  the  petitioner 
and  Johnson  were  the  only  candidates  voted  for  at  the  said  elec- 
tion for  said  office  of  inspector,  and  the  petitioner  received 
a  majority  of  one  vote  for  said  office  of  inspector.  It  also  states, 
that  three  certificates  of  election  were  signed  by  the  judges  of  said 
election,  but  that  the  name  of  the  person  elected  was  not  inserted  in 
said  certificates  at  the  time  the  same  were  so  signed,  and  that  not- 
withstanding the  petitioner  was  elected  inspector  the  name  of 
Johnson,  the  defeated  candidate,  was  afterwards  inserted  in  said 
certificates  by  Edmund  C.  Knight  as  the  person  elected  inspector 
instead  of  the  name  of  the  petitioner.  It  is  further  stated  that 
the  said  name  of  Jesse  U.  Johnson  was  inserted  in  said  certifi- 
cates as  aforesaid,  by  the  said  Edmund  C.  Knight,  at  the  instance 
and  upon  the  fraudulent  pretense  by  him  of  the  assumed  authority 
of  the  presiding  officers  of  the  judges  of  the  election  districts 
comprised  within  the  said  several  assessment  districts  of  the 
htmdred  of  Wilmington  aforesaid,  at  their  meeting  on  the  even- 
ing of  the  said  election,  after  the  said  certificates  had  been  signed 
as  aforesaid  at  the  "City  Hall,"  in  said  himdred,  for  the  pur- 
pose of  ascertaining  the  number  of  votes  given  for  assessor  in  the 
different  election  districts,  and  that  the  name  of  Jesse  U.  John- 
son was  so  inserted  as  aforesaid  in  the  said  blank  in  each  of  said 
certificates  without  the  knowledge  or  consent  of  the  said  Lindsley 
L.  Pierce,  one  of  the  said  judges  as  aforesaid,  and  contrary  to 
the  understanding  and  purpose  of  all  said  judges  of  said  four- 
tenth  election  district  when  they  signed  said  certificates  as  afore- 
said. The  petition  also  states  that  the  said  Linsley  L.  Pierce, 
one  of  the  judges  of  the  said  election  as  aforesaid,  is  willing  to 
unite  with  the  said  Edmund  C.  Knight  and  George  W.  Kennedy, 
Sr.,  as  judges  of  said  election,  in  making  and  signing  certificates 
that  the  petitioner  was,  at  said  election,  elected  inspector  as 
aforesaid,  and  in  transmitting  the  same,  as  required  by  law,  to 
wit:  One  to  the  petitioner,  one  to  the  clerk  of  the  peace  of  New 
Castle  County,  and  one  to  the  sheriff  of  said  County;  and  that, 
since  the  election  the  petitioner  has  made  demand  of  the  said 
Edmund  C.  Knight,  as  the  presiding  officer  of  said  election,  and 
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of  George  W.  Kennedy,  Sr.,  as  one  of  the  judges  of  the  said 
election,  and  of  Linsley  L.  Pierce,  the  other  of  the  said  judges, 
that  they  make  and  sign  three  certificates  of  the  election  of  the 
said  petitioner  at  said  election  as  said  inspector  of  said  fourteenth 
election  district,  and  that  they  transmit  one  of  them  to  the  peti- 
tioner, another  to  the  clerk  of  the  peace,  and  another  to  the 
sheriff  of  said  county,  and  that  Edmund  C.  Knight  and  George 
W.  Kennedy,  Sr.,  refused  to  comply  with  said  demand,  but  that 
Linsley  L.  Pierce  upon  said  demand  expressed  his  willingness, 
and  was  and  now  is  willing  to  unite  with  the  said  Edmund  C. 
Knight  and  George  W.  Kennedy,  Sr.,  in  making  and  signing 
certificates,  and  in  transmitting  the  same,  as  demanded  by  the 
petitioner,  whenever  the  said  Knight  would  and  will  do 
the  same.  The  prayer  of  the  petitioner  was  as  follows:  Your 
petitioner  being  without  other  adequate  legal  remedy  in  the  prem- 
ises, therefore  prays  your  honors,  that  a  rule  may  issue  out  of 
this  honorable  court,  directed  to  and  requiring  the  said  Edmund 
C.  Knight  and  George  W.  Kennedy,  Sr.,  respectively,  the  per- 
siding  officer,  and  one  of  the  judges  of  said  election  for  inspector 
of  the  fourteenth  election  district  of  the  hundred  of  Wilmington, 
in  New  Castle  County,  to  show  cause  why  a  writ  of  peremptory 
mandamus  shall  not  issue  against  them  as  such  presiding  officer 
and  judge  of  election  as  aforesaid,  commanding  them  to  make 
and  sign  and  unite  with  the  said  Linsley  L.  Pierce,  the  other 
of  said  judges  of  said  election,  in  making  and  signing  three  cer- 
tificates that  at  said  election  your  petitioner  was  duly  elected  in- 
spector for  the  said  fourteenth  election  district  of  Wilmington 
hundred  aforesaid,  and  in  transmitting  one  of  said  certificates  to 
your  petitioner,  one  of  said  certificates  to  the  clerk  of  the  peace 
of  New  Castle  County,  and  the  other  of  said  certificates  to  the 
sheriff  of  said  county. 

To  support  the  petitioner's  application  for  the  rxile  to  show 
cause,  he  at  the  same  time  filed  the  affidavits  of  four  other  per- 
sons, which  are  mentioned  in  the  rule  to  show  cause,  viz. :  Lins- 
ley L.  Pierce,  Francis  E.  Gallagher,  Charles  Grier  and  George 
B.  Lewis.  The  court  thereupon  granted  a  rule  upon  the  de- 
fendants to  show  cause  why  a  writ  of  peremptory  mandamus 
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should  not  issue  against  them  "to  make  and  sign  and  unite 
with  the  said  Linsley  L.  Pierce,  the  other  of  said  judges  of  said 
election  in  making  and  signing  three  certificates,  that  at  the  said 
election  the  said  petitioner,  Ziba  Ferris,  was  elected  inspector  of 
the  said  fourteenth  district  of  the  city  of  Wilmington,  hundred 
aforesaid,  and  in  transmitting  one  of  said  certificates  to  the  said 
petitioner,  Ziba  Ferris,  one  of  said  certificates  to  the  clerk  of 
the  peace  of  New  Castle  County,  and  the  other  of  said  certificates 
to  the  Sheriff  of  New  Castle  County."  The  defendants  respec- 
tively filed  affidavits,  designed  by  them  as  answers,  in  which, 
however,  they  did  not,  nor  did  either  of  them  deny  any  material 
fact  stated  in  the  petition  of  the  relator,  but  stated  in  substance 
that  three  certificates  were  made  and  signed  by  all  the  judges  of 
the  election,  after  the  election  was  closed,  and  that  one  of  these 
certificates  was  delivered  to  Johnson,  he  having  a  majority  of  the 
legal  votes;  and  thereupon  the  rule  to  show  cause  was  made 
absolute,  and  a  peremptory  writ  of  mandamus  was  awarded  as 
prayed.  Upon  the  judgment  awarding  this  mandamus,  the 
plaintiffs  sued  out  a  writ  of  error  to  this  court,  and  it  becomes 
our  duty  to  decide  whether  there  is  error  in  the  record  and  pro- 
ceedings of  the  court  below.  The  office  of  the  writ  of  mandamus 
is  to  compel  a  corporation,  an  inferior  court  or  public  officer  to 
perform  some  particular  duty  incumbent  upon  them  which  is 
imperative  in  its  nature  and  to  the  performance  of  which  the  re- 
lator has  a  clear  legal  right.  The  remedy  is  extraordinary,  and 
if  the  right  is  doubtful,  or  the  duty  discretionary  or  if  there  be 
any  ordinary  and  adequate  specific  legal  remedy  this  writ  will 
not  in  general  be  allowed.  In  England,  it  is  considered  to  be  a 
prerogative  writ,  and  so-called  because  the  power  to  issue  it 
was  vested  in  the  Judges  of  the  King's  bench,  the  court  in  which 
the  sovereign  is  supposed  to  be  personally  present.  It  is  a  reme- 
dial writ,  the  appropriate  functions  of  which  are  the  enforcement 
of  the  duties  by  officers  and  others,  who  either  neglect  or  refuse 
to  perform  their  duty,  and  for  the  enforcement  of  which  duties 
there  is  no  other  specific  legal  remedy.  "Whenever,"  says  Mr. 
J.  Strong,  in  the  case  of  the  Commonwealth  v.  Pittsburgh,  34 
Pa.  St.,  496,  "there  is  a  clear  legal  right  in  the  relator,  a  corre- 
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spending  duty  in  the  defendants,  and  the  want  of  any  other  ade- 
quate and  specific  remedy, ' '  a  writ  of  mandamus  is  the  appropriate 
process.  "In  this  country,"  says  Mr.  Dillon,  in  his  work  on 
Municipal  Corporations,  §  825,  "The  functions  of  the  writ  are 
fully  as  extensive  as  in  England,  although  we  have  here  given 
more  scope  to  other  remedies  which  often  effect  practically  the  same 
ends."  The  legislatures  and  the  courts  in  modem  times  have  im- 
proved and  liberalized  the  proceedings  by  mandamus  by  relieving 
them  of  much  of  their  former  artificial  and  technical  characters. 
Accordingly,  he  says  upon  high  legal  authority,  "it  is  well  set- 
tled that  a  mandamus  in  modem  practice  is  nothing  more  than 
an  action  at  law,  between  the  parties,  and  it  is  not  now  considered 
as  a  prerogative  writ.  The  right  to  the  writ  and  the  power  to 
issue  it  have  ceased  to  depend  on  any  prerogative  power,  and  it 
is  now  regarded  as  an  ordinary  process  in  cases  to  which  it  is  ap- 
plicable. It  is  a  writ  to  which  every  one  is  entitled,  where  it  is 
the  appropriate  process  for  asserting  the  right  he  claims."  And 
such  also  is  the  modern  doctrine  asserted  in  well  adjudged  cases 
in  the  courts  both  Federal  and  State,  in  this  country.  Mandamus 
is  not  considered  in  England  the  proper  remedy  to  try  the  right 
to  a  public  or  municipal  office,  and  a  mandamus  to  admit  gives 
no  title  to  the  person  admitted,  but  it  enables  him  to  try  or  en- 
force his  right,  and  if  there  is  another  remedy  open  to  the  appli- 
cant as  for  instance  an  information  in  the  nature  of  quo  warranto, 
which  lies  where  the  adverse  claimant  or  officer  is  in  possession," 
a  mandamus  will  not  be  granted  against  municipal  corporations, 
but  it  will  be  granted,  says  Mr.  Wilcox,  "where  quo  warranto 
does  not  lie,  although  the  office  be  already  full,  as  otherwise  in 
many  cases  the  applicant  would  be  without  remedy." 

In  this  country  the  same  general  principles  are  recognized, 
although  there  is  some  difference  of  opinion  as  to  the  scope  of 
their  remedy  by  mandamus  where  there  is  an  officer  or  adverse 
claimant  in  possession. 

It  has  been  decided  in  New  York  that  where  a  person  is  in 
office  by  color  of  right  the  remedy  is  not  by  mandamus  to  admit 
another  having  lawful  claim,  but  by  information  in  the  nature 
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of  a  quo  warranto.  Ang.  and  Ames  on  Corporations,  §  738; 
The  People  v.  The  Corporation  of  New  York,  3d  Johns  (N.  Y.), 
cas.  79;  The  People  v.  Hillsdale  and  Chatham  Tump.  Co.,  2d 
John  (N.  Y.),  R.  190.  It  has  been  decided  in  New  Jersey,  says 
Dillon,  "that  mandamus  lies  to  compel  the  city  council  to 
admit  a  councilman,  duly  elected  to  that  office.  But  on  the 
grounds  that  mandamus  was  not  a  proper  proceeding  to  try  the 
right  to  a  public  office  the  court  declined  to  make  an  order  to 
show  cause  in  a  case  where  the  relator  claimed  to  have  been 
elected  by  the  common  council  to  the  office  of  assessor,  and  also 
claimed  that  the  council  wrongfully  deprived  him  of  his  office 
by  refusing  to  count  the  votes  of  one  of  their  members  in  his 
favor.  Dillon,  843;  People  v.  Detroit,  18  Mich.,  338.  In  a 
case  in  9  Maryland  R.,  in  which  the  claimant  sought  not  only 
the  removal  of  the  incumbent  but  the  possession  of  the  office  for 
himself,  the  objection  was  made  that  quo  warranto  and  not  man- 
damus was  the  proper  remedy  to  try  the  title  to  the  office;  but 
the  court  of  appeals  held  that  the  objection  was  not  well  taken 
and  that  the  plaintiff  need  not  resort  to  quo  warranto  as  prelimi- 
nary to  mandamus,  as  this  might  prove  inadequate,  by  reason 
of  the  delay  it  would  occasion.  The  court  was  of  opinion  that 
mandamus  to  compel  the  defendant  to  surrender  to  the  petitioner 
the  office  was  the  only  complete  remedy,  since  under  the  quo 
warranto  information  the  judgment  might  amove  the  occupant 
but  would  not  install  the  claimant.  And  the  court  further  held 
that  mandamus  might  issue,  although  the  office  was  filled  by  the 
defendant,  who  claimed  title.  It  admitted  the  conflict  of  deci- 
sion on  this  point,  but  regarded  mandamus  as  particularly  ap- 
plicable to  the  cause  before  the  court.  Mr.  Dillon  concludes  his 
discussion  of  this  question,  §  846,  in  these  words :  There  is  much 
to  recommend  the  views  of  the  Maryland  court  in  the  case  just 
referred  to,  since  the  delays  of  resorting  to  quo  warranto  are 
such,  in  consequence  of  the  short  terms  of  our  elective  officers, 
as  generally  to  amount  to  a  denial  of  justice.  Before  the  quo 
warranto  proceedings  can  be  determined,  the  term  of  the  claimant 
frequently  expires,  and  a  judgment  in  his  favor  is  a  barren  vic- 
tory.    It  is  agreed  that  where  for  any  reason  quo  warranto  will 
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not  lie,  and  there  is  no  adequate  remedy  provided,  the  right  to 
a  disputed  office  may  be  settled  on  mandamus.  Looking  at  the 
question  in  view  of  our  short  official  terms,we  should  say  that 
where  the  effect  of  compelling  a  resort  to  quo  warranto  would 
be  unreasonably  to  delay  the  decision  of  the  disputed  right  (which 
concerns  not  only  the  individuals,  but  the  public),  the  court  would 
be  justified  in  interfering  by  mandamus,  so  far  at  least,  to  see  that 
the  incumbent  is  actually  a  bona  fide  possessor  of  the  place,  and 
that  there  is  real  dispute  and  fair  doubt  as  to  which  party  has  the 
legal  title. 

Amid  this  conflict  of  authority  it  might  be  presumptuous  to 
express  an  absolute  opinion  of  my  own.  I  shall,  therefore,  in 
considering  this  case  confine  myself  to  two  questions:  First,  had 
the  Superior  Court  of  this  State,  sitting  in  Sussex  County,  juris- 
diction to  award  a  writ  of  peremptory  mandamus  in  this  case? 
And  second,  if  the  court  had  such  jurisdiction,  was  the  writ,  in 
fact,  awarded  in  substance  proper  and  sufficient  in  law.  There 
is  no  doubt  that  the  Superior  Court  of  the  State  of  Delaware, 
being  the  highest  common  law  court  of  the  State,  has  jurisdiction 
in  all  proper  cases  to  award  the  writ  of  mandamus.  By  the 
Constitution  of  the  State,  the  Superior  Court  has  jurisdiction  of 
all  causes  of  a  civil  nature,  real,  personal  and  mixed  at  common 
law,  and  all  other  the  jurisdiction  and  powers  vested  by  the  laws 
of  this  State  in  the  old  Supreme  Court  and  Court  of  Common 
Pleas,  and  by  §  1  of  chap.  92,  of  the  Code,  it  is  declared  that 
the  judges  of  the  Superior  Court,  or  any  two  of  them,  shall  hold 
pleas  of  assize,  scire  facias,  replevins,  informations  and  actions 
on  penal  statutes,  and  hear  and  determine  all  and  all  manner  of 
pleas,  actions,  suits  and  causes,  civil,  real,  personal  and  mixed, 
according  to  the  Constitution  and  laws  of  this  State,  as  fully  and 
amply  to  all  intents  and  purposes  as  the  Justices  of  the  King's 
Bench,  Common  Pleas  and  Exchequer  of  England,  or  any  of 
them  may  or  can  do.  Jurisdiction  is  of  two  kinds,  one  relating 
to  territory  and  the  other  to  the  subject-matter  of  judicial  cog- 
nizance. There  is  no  difference  as  respects  territorial  authority 
between  the  courts  of  this  State,  for  by  the  eleventh  section  of  arti- 
cle 6,  of  the  Constitution,  it  is  declared  that  the  jvirisdiction  of 
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each  of  the  aforesaid  courts  shall  be  co-extensive  with  the  State. 
Process  may  be  issued  out  of  each  court  in  either  county  into 
every  county.  In  respect  to  the  subject-matter  for  the  exercise 
of  jurisdiction  it  will  be  sufficiently  definite  to  say  that  the  Supe- 
rior Court  exercises  jurisdiction  in  respect  to  all  matters  purely 
legal,  whether  of  common  or  statute  law,  the  exercise  of  which 
is  not  vested  in  other  tribunals,  and  being  the  highest  common 
law  court  in  the  State  it  has  the  only  authority  in  this  State  to 
award  the  common  law  writ  of  mandamus,  an  authority  designed 
to  be  supervisory  over  all  inferior  legal  tribunals,  corporations,  and 
persons  botmd  to  the  proper  discharge  of  authority  with  which  they 
have  been  clothed  by  law  for  the  public  benefit.  While  the  judi- 
cial power  of  this  State  is  vested  in  the  courts  named  in  the  Consti- 
tution, said  courts  have  not,  and  neither  of  them  has,  as  the  Court 
of  King's  Bench  has,  any  fixed  place  at  which  its  sessions  are  held 
except  the  Court  of  Errors  and  Appeals,  which  is  held  at  Dover. 
The  Superior  Court,  Court  of  Chancery,  Orphans'  Coiort,  Court  of 
Oyer  and  Terminer,  and  Court  of  Sessions  of  the  Peace  in  New 
Castle  County,  are  held  at  Wilmington,  in  Kent  County,  at  Dover, 
and  in  Sussex  County,  at  Georgetown.  The  Superior  Court  may 
therefore  be  said  to  be,  in  fact,  for  most  purposes,  a  county  court. 
The  reason  why  the  Statute,  chap.  91,  of  the  Code,  provides  for 
the  sessions  of  the  courts  in  each  of  the  counties  was  doubtless 
two-fold;  first,  public  convenience,  and  secondly,  because  many 
subjects  of  adjudication,  or  rather  things  in  respect  to  which  ad- 
judication in  the  courts  might  be  necessary,  were  necessarily  local 
in  their  character,  and  all  contention  in  the  courts  in  respect  to 
such  matters  must  necessarily  be  local  and  be  determined  in  the 
county  in  which  the  controversy  for  determination  arose.  Now  I 
know  of  no  better  distinction  between  a  local  and  transitory  action 
than  this :  '  'When  the  cause  of  action  could  only  have  arisen  in  a 
particular  place  or  county  it  is  local,  otherwise  it  is  transitory." 
In  considering,  therefore,  whether  the  Superior  Court  had  juris- 
diction to  award  a  peremptory  mandamus,  as  it  did  in  the  cause 
before  them  in  Sussex,  it  is  important  to  ascertain  whether  the 
cause  in  controversy  could  have  arisen  in  Sussex.  The  election  for 
inspector  was  local;  it  was  confined  to  the  fourteenth  election  dis- 
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trict,  being  the  ninth  ward,  in  the  city  of  Wilmington,  in  New 
Castle  County.  That  particular  election  could  not  have  been 
held  anx-where  else.  Its  officers  could  not  have  performed  anv 
duties  in  respect  to  it  anywhere  else.  Must  not,  therefore,  any 
judicial  determination  in  respect  to  the  duty  of  such  officers  and 
the  exercises  thereof  by  them  necessarily  be  incepted  and  consum- 
mated in  New  Castle  County?  In  the  case  of  Wayne  Township 
V.  Green  Township,  in  the  Supreme  Coirrt  of  Ohio,  reported  in 
Wright's  Reports,  page  292,  it  is  stated  that  a  rule  was  granted 
at  the  last  term  of  the  court,  that  Green  Township,  in  Clinton 
County,  show  cause,  etc.,  why  a  mandamus  should  not  issue  to 
compel  them  to  levy  a  tax,  etc.  In  that  case  the  court  said: 
"The  application  is  in  Warren  County  for  a  mandamus  against 
a  township  in  Clinton  County.  Why  is  the  application  made 
here?  Generally,  and  for  the  most  purposes,  the  Supreme  Court 
in  this  State  is  a  county  court.  We  do  not  say  that  it  is  altogether 
so;  that  in  no  case  will  it  exercise  a  general  juisdiction  through 
the  State,  or  that  in  a  proper  case  it  may  not  grant  a  rule  or  take 
the  incipient  steps  to  a  mandamus  in  another  county  than  that 
in  which  it  is  to  operate,  but  such  rtde  is  in  general  to  show 
cause  in  the  county  where  the  writ  is  to  operate,  and  where  alone 
it  must  issue,  let  it  be  awarded  where  it  may.  The  rule  in  the 
case  before  us  has  been  improvidently  entered  and  must  be  dis- 
charged." Now  the  jurisdiction  of  the  Supreme  Court  of  Ohio 
seems  at  that  time  (1831-2-3-4)  to  have  been  very  similar  to 
that  of  our  Superior  Court.  In  the  preface  of  Wright's  Reports, 
it  is  stated  that  the  Supreme  Covirt  of  Ohio  was  composed  of  four 
judges,  the  largest  number  the  Constitution  permitted.  The 
Constitution  required  it  to  be  holden  in  each  of  the  counties  of 
the  State,  and  made  any  two  of  the  judges  a  quorum.  And  such 
was  the  decision  of  that  court  in  respect  to  the  question  I  am 
now  considering.  Again  in  2  Pickering,  397,  it  was  decided 
that  upon  the  application  of  a  person  claiming  to  be  clerk  of  the 
town  of  Hampden  for  a  mandamus  to  the  former  clerk  a  rule  to 
show  cause  why  it  should  not  issue  may  be  granted  to  be  heard 
in  another  county,  but  the  writ  of  mandamus  must  be  returnable 
in  Hampden.     Why  the  rule  to  show  cause  might  be  granted  to 
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be  heard  in  another  county  does  not  appear.  It  seems  that  the 
court  itself  making  this  decision  embraced  three  coimties  within 
its  jurisdiction,  and  it  may  be  that  there  was  something  in  the 
Massachusetts'  statutes  that  gave  the  court,  for  the  purpose  of 
expediting  business,  the  authority  to  consider  matters  preliminary 
in  their  nature  in  a  cause,  in  any  county  of  the  district,  although 
proceedings  final  in  their  character  were  necessary  to  be  had  in  a 
different  county,  or  the  county  where  the  matter  in  controversy 
arose.  Of  this,  however,  I  have  no  certain  knowledge.  What 
is  the  meaning  of  the  eleventh  section  of  the  sixth  article  of  the 
Constitution  of  this  State,  which  declares  that  the  jurisdiction  of 
all  the  courts  mentioned  in  the  Constitution,  not  of  the  Superior 
Court  alone,  shall  be  co-extensive  with  the  State,  and  that  pro- 
cess may  be  issued  out  of  each  court  in  either  county  into  every 
county?  The  provision  evidently  meant,  as  afterwards  declared 
by  statute,  that  the  courts  should  hold  sessions  or  terms  in  each 
of  the  counties,  and  that  when  such  terms  were  being  held,  or 
it  was  necessary  to  issue  process  for  any  purpose  in  connection 
with  the  proper  business  of  the  courts  in  each  county,  the  court 
in  which  the  issuing  of  any  process  might  be  proper  should  have 
authority  to  issue  such  process  into  any  other  county  and  to  com- 
pel obedience  to  that  process.  It  never  was  designed  to  abolish 
the  distinction  between  local  and  transitory  actions,  or  to  change 
the  common  law  in  respect  to  the  place  where  and  manner  in 
which  causes  or  controversies  of  any  character  within  the  juris- 
diction of  any  of  the  several  courts  should  be  heard  and  deter- 
mined. 

This  is  the  interpretation  that  the  uniform  practice  of  the  courts 
has  placed  upon  the  section  of  the  sixth  article  of  the  Consti- 
tution. No  one  ever  supposed  that  a  purely  local  action  or  one 
arising  in  a  particular  county  of  the  State,  and  which  could  not 
have  arisen  elsewhere,  could  be  heard  and  determined  by  the  court 
in  another  coimty  although  the  process  of  the  court  necessary  and 
proper  to  be  issued  in  the  cause  might,  in  the  language  of  the 
Constitution,  be  issued  out  of  the  coiu-t  in  the  coimty  in  which 
the  suit  or  controversy  was  pending  in  either  county  into  every 
coimty. 


COURT  OF  ERRORS  AND  APPEALS.  319 

Knight  and  Kennedy  v.  Ferris. 

For  the  same  reason  and  upon  the  same  principle  no  rule  to 
show  cause  in  respect  to  a  matter  in  its  nature  local,  and  no  judg- 
ment absolute  upon  the  determination  of  such  rule  can  be  heard 
or  entered  in  any  county  other  than  that  where  the  controversy 
necessarily  arises.  The  language  sometimes  used  in  respect  to  a 
writ  of  mandamus  may  perhaps,  with  some  persons  cause  an 
erroneous  idea  to  be  formed  in  respect  to  it.  In  England  it  is 
uniformly  called  a  prerogative  wirt  because  it  was  issued  in  the 
name  of  the  king,  and  because  the  king  was  supposed  to  have  a 
general  supervision  over  all  his  courts  and  inferior  tribunals,  and 
because  the  writ  was  not  issued  to  any  intervening  ministerial 
agency,  but  its  command  was  given  to  the  tribunal  or  to  the  per- 
sons bound  to  obey.  And  inasmuch  as  the  king  exercises  this 
prerogative  through  his  Court  of  the  King's  Bench,  the  power 
to  issue  the  writ  of  mandamus  was  said  to  be  the  flower  of  that 
court's  jvirisdiction,  and  our  American  text-books  and  decisions 
abound  in  similar  expressions. 

Now  these  are  very  pretty  expressions,  without  any  ver>'  great 
substantive  meaning  at  the  present  day  in  this  State. 

Many  writs  in  England  were  prerogative  writs,  and  in  the 
same  sense  as  that  of  the  writ  of  mandmus,  and  every  writ  in 
the  State  of  Delaware,  issuing  out  of  the  Superior  Court  in  the 
name  of  the  State,  and  addressed  directly  to  the  parties  botmd  to 
obey  its  mandate,  is  as  much  a  prerogative  writ  as  is  the  writ  of 
mandamus.  The  writ  of  quo  warranto  is  in  the  same  sense  a 
prerogative  writ,  and  the  same  rule  and  principles  in  respect  to 
the  place  where  a  writ  of  quo  warranto  shall  issue  and  be  deter- 
mined applies  equally  to  the  writ  of  mandamus.  If  this  be  not 
so,  I  at  least  am  not  advised  of  any  case  in  which  the  contrary 
has  ever  been  decided. 

Now,  suppose  a  writ  of  quo  warranto  was  proper  to  be  issued 
against  any  of  the  public  officers  in  New  Castle  County,  as  for  in- 
stance, the  clerk  of  the  peace,  or  suppose  it  was  necessary  to  issue 
such  writ  in  a  proper  case  against  a  corporation  in  New  Castle 
Cotmty,  could  it  be  imagined  for  one  moment  that  the  writ  should 
be  issued  anywhere  else  than  in  New  Castle  Coimty?  Why  not? 
for  the  very  simple  reason  that  the  cause  of  action  covdd  not  arise 
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anywhere  else  than  in  that  county.  Ang.  &  A.  on  Corp.  (see 
also  the  case  of  The  People  v.  Cycott,  15  Mich.  Reports,  326). 
It  is  true  that  in  some  States  it  has  been  held  that  an  information 
in  the  natvire  of  a  writ  of  quo  warranto  may  be  filed  in  any 
county,  the  process  issuing  thereon  being  made  returnable  in  the 
proper  county.  It  was  so  held  in  the  case  of  the  Commonwealth 
V.  Smead,  IJ  Mass.,  74,  in  which  case  the  court  said  that  the 
practice  is  too  well  settled  to  be  now  shaken,  and  no  inconveni- 
ence can  arise  to  the  respondents  in  these  cases,  since  they  will 
be  holden  to  answer  only  in  their  own  county.  This  was  ap- 
proved in  the  case  of  the  People  v.  Richards,  4  Cowen,  120.  So 
also  in  the  case  cited  from.  15  Mich.,  where  it  was  held  that  a 
proceeding  by  quo  warranto  in  the  Supreme  Court  to  try  the 
right  to  a  county  office  is  local  in  character,  and  must  be  sent  for 
trial  to  the  county  where  the  duties  are  to  be  exercised.  We, 
however,  have  no  such  practice  as  that  mentioned  in  Massachu- 
setts of  initiating  proceedings  in  any  other  county  than  that  in 
which  the  case  is  finally  to  be  determined,  and  I  think  it  would 
be  unwise  to  adopt  such  a  practice. 

I  now  refer  to  the  second  division,  under  which  I  propose  to 
consider  the  matter  before  the  court,  viz. :  If  the  court  had  such 
jurisdiction,  was  the  writ,  in  fact,  awarded,  in  substance  proper, 
and  siiflficient  in  law?  The  prayer  for  the  rule  to  show  cause  was, 
that  a  rule  might  issue  directed  to  and  requiring  Edmund  C. 
Knight  and  George  W.  Kennedy,  Sr.,  respectively  the  presiding 
officer  and  one  of  the  judges  of  said  election  for  inspector  of  the 
fourteenth  election  district  of  the  hundred  of  Wilmington,  in 
New  Castle  County,  to  show  cause  why  a  writ  of  peremptory 
mandamus  shall  not  issue  against  them  as  such  presiding  officer 
said  judge  of  election,  as  aforesaid,  commanding  them  to  make  and 
sign  and  unite  with  the  said  Linsley  L.  Pierce,  the  other  of  said 
judges  of  said  election,  in  making  and  signing  three  certificates 
that,  at  said  election  the  petitioner  was  duly  elected  inspector  for 
the  said  fourteenth  election  district  of  Wilmington  hundred  afore- 
said, and  in  transmitting  one  of  said  certificates  to  said  petitioner, 
one  of  said  certificates  to  the  clerk  of  the  peace  of  New  Castle 
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County,  and  the  other  of  said  certificates  to  the  sheriff  of  said 
county. 

Now,  under  the  statute,  it  was  the  duty  of  all  three  of  the 
judges  to  make  the  certificates  of  election,  and  to  transmit  them 
to  the  person  elected,  the  clerk,  and  the  sheriff,  and  the  ap- 
plication for  the  rule,  as  I  apprehend,  should  have  been  made 
against  all  of  them,  and  I  know  of  no  authority  to  the  contrary. 

The  application  (Tapping  on  Mandamus,  page  290)  for  the 
rule  should  be  made  against  all  those,  if  more  than  one,  whose 
duty  it  will  be  to  execute  the  writ  if  it  should  ultimately  issue. 
Thus,  if  several  persons  form  but  one  artificial  person  they  must 
all  be  made  the  subject  of  the  same  rule.  The  author  refers  to 
3  B.  &  C,  149,  152;  Bull.  N.  P.  R.  v.  Clenkeweell  (Parish) 
Bull.  N.  P.,  200. 

Even  in  a  case  where  a  demand  is  necessary  to  be  made  before 
applying  to  a  court  for  a  mandamus,  it  is  necessary  thatsvich  de- 
mand should  be  made  upon  all  the  persons  whose  duty  it  is  to 
do  the  act.  In  Tapping,  before  cited,  284,  the  author  says:  "But 
when  two  persons  only  are  specially  designated  by  the  legislature 
to  do  a  certain  act,  it  is  not  sufficient  to  found  an  application  for 
a  mandamus  to  show  that  an  application  has  been  made  to  one  of 
them  only."     And  he  cites  R.  v.  London,  13  East,  425. 

Again,  the  writ  must  be  directed  to  all  those  who  are  legally 
bound  to  execute  it.  Tapping,  314.  A  breach  of  this  rule  ren- 
ders the  writ  liable  to  be  either  superseded  or  quashed.  Tap- 
ping, 314. 

Again,  the  peremptory  writ  is,  in  general,  issued  against  those 
who  should  have  executed  the  first  writ.     Tapping,  414. 

When  two  persons  have  been  appointed  commissioners  bylaw, 
whose  duty  it  is  to  perform  some  act  required  by  law,  and  one  of 
them  refuses  to  join  with  the  other  in  the  performance  of  such 
act,  the  one  willing  to  do  his  duty  under  the  law  may  ask  for  a 
writ  of  mandamius  to  compel  the  performance  of  the  act,  but  the 
writ,  if  awarded,  must  go  against  himself  as  well  as  his  co-com- 
missioner. This  has  been  repeatedly  decided,  and  is  plainly  laid 
down  in  the  text-books  upon  this  subject. 

It  would  be  useless  to  refer  to  all  the  cases  to  be  found  in  the 
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books  on  this  subject — in  fact,  it  would  be  impossible  to  do  so- 
I  know  of  no  well-adjudged  case  contrary  to  the  principle  laid 
down  in  the  text-books.  I  refer  to  one  case,  however,  where 
the  doctrine  of  mandamus  in  this  respect  seems  to  have  been 
well  considered  by  a  court  of  high  authority  in  this  country. 
The  case  is  The  State  v.  Robert  Jones  and  others,  1  Iredell's 
Reports,  129.  In  this  court  it  was  held  that  the  writ  of  man- 
damus should  be  directed  to  all  the  persons  whose  duty  it  is  to 
perform  the  acts  required,  though  some  of  them  may  be  appli- 
cants for  the  writ.  In  this  case  there  were  seven  commissioners 
whose  duty  it  was  to  do  a  specific  act.  Three  of  the  commis- 
sioners filed  a  petition  for  a  mandamus  to  compel  the  other  four, 
in  concurrence  with  them,  to  perform  the  specific  duty,  and  an 
alternative  mandamus  was  issued  directed  to  the  four  only, 
which  was  returned  with  an  admission  of  service  by  the  three 
petitioners  and  an  expression  of  readiness  to  perform  their  duty, 
whereupon  a  peremptory  mandamus  was  ordered.  It  was  held 
that  the  order  for  the  peremptory  mandamus  was  against  all, 
and  that  the  proceedings  were  sufficient.  Gaston,  Judge,  in  de- 
livering the  opinion  of  the  court,  says:  "The  objection  that  the 
writ  should  have  been  directed  to  all  the  commissioners,  whose 
duty  it  was  to  perform  the  act  required,  has  been  strongly  pressed 
upon  us;  and,  to  show  that  such  is  the  regular  course  of  pro- 
ceeding, a  case  has  been  quoted  from  2  Chitty's  Reports,  254, 
where,  on  an  application  for  a  mandamus  against  one  of  the 
churchwardens  of  a  parish,  to  concur  in  a  rate  with  the  over- 
seers, it  was  said  by  the  court:  "You  must  take  the  mandamus 
against  the  whole  of  the  parish  officers,  against  yourself  as  well 
as  against  the  other  overseers;  it  has  often  been  so  done."  We 
admit  fully  the  correctness  of  the  doctrine  contended  for  by  the 
defendants,  and  yet  hold  that  their  objection  is  not  sustained. 
The  writ  might,  indeed,  have  been  more  formally  directed  to 
each  and  every  of  the  seven  commissioners,  but  upon  this  record 
it  must  be  held  that  it  was  so  directed.  The  mandamus  prayed 
for  in  the  petition  is  a  mandamus  directed  to  all.  The  peti- 
tioners, three  of  the  commissioners,  admit  service  of  the  man- 
damus, and  declare  that  they  are  ready  to  act.     A  writ  is  then 
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addressed  to  the  other  four  only,  because  their  colleagues  have 
accepted  service,  and  the  act  which  the  four  are  ordered  to  do, 
or  shew  cause  to  the  contrary  thereof,  is  an  act  in  company  with 
their  colleagues,  and  which  their  colleagues  are,   by  vitrue  of 
their  express  assent  of  record,  bound  to  join,  under  the  penalty 
of  a  contempt.     The  three  petitioning  commissioners  who  ac- 
knowledge service  of  the  alternative  mandamus  declare  that  they 
have  no  cause  to  show  wherefore  the  act  ordered  should  not  be 
done,  and  if  the  others,  to  whom  an  opportunity  is  thus  offered 
of  shewing  cause,  offer  none,  then  all  having  been  directed  to  do 
the  act,  or  signify  wherefore  they  do  not,  the  peremptory  man- 
damus properly  issues  against  all,  as  prayed  for."     It  will  be 
observed  that  the  court,  in  this  opinion,  approved  the  doctrine 
in  2  Chitty — that  the  mandamus  must  go  against  all  the  officers 
whose  duty  it  was  to  concur  in  performing  the  act,  and  that  it 
must  issue  against  those  of  them  asking  for  the  writ  as  well  as 
those  refusing  to  concur  with  them.     The  court  say  they  admit 
fully  the  correctness  of  the  doctrine  contended  for  by  the  de- 
fendants, although  in  the  particular  case  before  them  they  held 
that  the  objection  was  not  sustained,  because  the  mandamus 
prayed  for  in  the  petition  was  a  mandamus  directed  to  all.     The 
petition  in  the  case  before  us  did  not  pray  for    a  mandamus 
directed  against  all  three  of  the  judges  of  the  election,  but  only 
directed  against  two.     In  the  case  in  Iredell  the  petitioners, 
three  of  the  commissioners,  admitted  service  of  the  mandamus 
and  declared  their  readiness  to  act,  and  the  reason  why  the  alter- 
native writ  was  directed  against  four  only  was  because  their  col- 
leagues had  accepted  service,  and  the  act  which  the  four  were 
ordered  to  do,  or  show  cause  to  the  contrary  thereof,  was  an  act 
in  company  with  their  colleagues,  and  in  which  their  colleagues 
were,  by  virtue  of  their  express  assent  of  record,  bound  to  join, 
under  the  penalty  of  contempt.     Now,  although  the  affidavit  of 
Mr.  Pierce,  one  of  the  judges,  was  filed  before  the  issuing  of  a 
rule  to  show  cause,  he  nowhere  has  admitted  service  of  the  rule, 
nor  declared  his  readiness  to  act,  nor  was  there  any  express 
assent  on  his  part  of  record  to  the  isstdng  of  the  rule  or   the 
peremptory  mandamus,  and  consequently  he  was  not  bound  to 
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join,  under  the  penalty  of  a  contempt,  in  making  three  certifi- 
cates and  delivering  them  as  required  by  the  act.  He  might, 
notwithstanding  the  issuing  of  the  peremptory  mandamus 
against  the  other  two  judges,  have  refused  to  join  in  making 
and  delivering  the  certificates,  and  had  he  so  refused  he  could 
not  have  been  compelled  to  join  therein,  and  could  not  have 
been  punished  for  a  contempt  for  his  refusal.  It  won't  do  to 
say,  that  the  petitioner  states  in  his  petition  that  Pierce  was 
willing  to  do  his  duty.  The  court  cannot  assume,  without  his 
express  admission  of  record,  that  he  would  so  act,  and  upon 
such  assimiption  award  the  peremptory  writ  against  the  other 
two  judges.  Courts  do  not,  and  shoiild  not,  so  act.  Their 
commands  should  be  such  that  obedience  to  them  can  be  en- 
forced, and  not  be  dependent  upon  the  voluntary  action  of  any 
one.  Had  Pierce  refused  to  act,  he  could  not  have  been  com- 
pelled to  act,  nor  be  punished  for  a  contempt  in  refusing  to  act, 
and  if  the  other  two  judges  had  made  return  to  the  writ  that 
they  were  willing  to  act,  but  that  Pierce  would  not  join  in  acting 
with  them,  they  could  not  have  been  punished  for  a  contempt, 
and  thus  the  command  of  the  court  would  have  been  nugatory, 
and  no  advantage  could  have  resulted  from  the  issuing  of  the 
writ. 

Again,  in  the  case  of  Iredell,  the  court  says:  "The  petition- 
ing commissioners,  who  acknowledge  service  of  the  alternative 
mandamus,  declare  that  they  have  no  cause  to  show  wherefore 
the  act  ordered  should  not  be  done.  And  if  the  others  to  whom 
an  opportunity  is  thus  afforded  of  showing  cause  offer  none,  then 
all  having  been  directed  to  do  the  act,  or  signify  wherefore  they 
do  not,  the  peremptory  mandamus  properly  issues  against  all  as 
prayed  for."  That  is  to  say — after  the  admission  by  the  three 
petitioning  commissioners  had  acknowledged  service  of  the  rule, 
and  admitted  service  of  the  alternative  mandamus,  and  the  other 
four  commissioners  had  made  no  return  to  the  alternative  man- 
damus, the  peremptory  mandamus  issued,  was  issued  against 
all  the  seven.  This  case  is  wholly  unlike  the  one  before  us, 
and  instead  of  justifying  the  issuing  of  the  peremptory  writ 
against  two  only  of  the  judges  of  the  election,  shows  conclusively 
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that  the  peremptory-  mandamus  was  improper,  and  that  it  could 
only  have  been  legally  issued  against  all  three  of  the  judges,  who 
were,  by  law,  bound  to  make  and  deliver  the  certificates.  To 
show  that  mandamus  does  lie  to  compel  one  officer  to  imite  with 
the  other  officers  in  performing  a  duty  enjoined  upon  both  by 
law,  we  were  referred  the  case  of  the  People  v.  Prennan,  39  Barb., 
651.  This  I  do  not  deny,  but  expressly  admit  it  to  be  true.  But 
how  can  such  officer  be  compelled  thus  to  unite  with  other  officers  ? 
By  awarding  a  writ  of  peremptory  mandamus  against  all,  to  com- 
pel all  to  perform  the  duty,  and  not  by  awarding  the  writ  against 
one  to  compel  him  to  unite  with  the  others,  who  have  not,  by 
their  submission  of  record,  consented  to  perform  the  duty.  The 
defendant  in  error,  however,  alleged  that  the  objections  that 
Pierce,  one  of  the  judges,  was  not  made  a  party  to  the  proceed- 
ings below,  cannot  now  be  made,  and  that  technical  objections  or 
that  preliminary  objections  rather  not  affecting  the  merits  must 
affirmatively  appear  to  have  been  taken  below,  or  they  will  not 
be  considered  on  appeal,  and  that  merely  technical  objections 
cannot  prevail  if  taken  after  the  return  to  the  mandamus,  and 
that  they  should  have  been  urged  in  limine  on  a  motion  to  quash, 
and  that  they  now  come  too  late.  The  doctrine  upon  this  sub- 
ject is  thus  stated  by  Tapping,  339:  "Formerly,  if  the  writ  of 
mandamus  were  any  way  objectionable,  an  application  to  quash 
must  have  been  made  before  return  filed,  for  after  that  step  taken 
the  objection  was  considered  as  waived;  but  this  doctrine,  at  all 
events,  as  to  matters  of  substance,  is  now  over -ruled,  the  court 
having,  in  numerous  cases,  permitted  such  an  objection  to  pre- 
vail when  a  return  has  been  argued;  and  in  one  case,  after  a 
return  had  been  held  to  be  had,  exceptions  were  allowed  to  be 
taken  to  the  writ  in  a  subsequent  term.  The  rule  of  law  which 
now  obtains  upon  this  point  is,  that  where  a  return  is  set  down 
for  argument  on  a  concilium  or  demurrer,  the  defendant  may 
take  objections  to  the  writ  in  matters  m  substance,  for  on  a  con- 
cilium the  whole  record  is  set  down  for  argument,  and  the 
defendant  has  a  right  to  object  to  the  writ  of  mandamus  in  matters 
of  substance,  as  much  as  a  defendant  has  a  right  to  object  to  a 
declaration  where  the  whole  record  is  set  out  upon  demurrer  or  writ 
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of  error  after  a  plea  in  civil  proceedings.  Also,  in  the  case  of 
an  indictment,  to  which  there  has  been  special  pleas,  the  defend- 
ant has  a  right  to  object  to  the  indictment  for  quod  initio  vitio- 
sum  est,  non  potest  tractu  temporis  convalescere." 

Again  in  the  case  of  The  King  v.  The  Margate  Pier  Com- 
pany, 5  B.  &.  A.,  220,  where  a  writ  of  mandamus  to  a  corpora- 
tion, commanding  them  to  pay  a  poor  rate,  omitted  to  state  that 
the  defendants  had  no  effect  upon  which  a  distress  could  be 
levied,  it  was  held  that  this  was  a  fatal  objection  to  the  writ  and 
might  be  taken  after  the  return  or  at  any  time  before  the  issuing 
of  the  peremptory  mandamus.  Abbott,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  said:  "I  am  of  opinion  that  it  is  not  too 
late  now  to  take  an  objection  to  the  writ.  Suppose  an  action 
brought  for  a  false  return,  if  the  writ  be  defective,  the  party 
bringing  the  action  can  never  be  entitled  to  judgment.  And 
besides,  in  a  case  like  this,  where  there  is  no  writ  of  error,  the 
court  will  surely,  at  any  time  before  a  peremptory  mandamus 
issues,  suffer  itself  to  be  informed,  and  examine  whether  the  writ 
is  so  framed  as  to  give  them  jurisdiction.  It  is  undoubtedly  more 
convenient  that  such  an  objection  should  be  taken  at  first,  and 
that  will  probably  account  for  the  observations  of  Lord  Kenyon 
and  Mr.  J.  Buller  in  the  case  cited.  But  the  other  authorities, 
showing  that  such  objection  may  at  any  time  be  taken,  do  not 
seem  to  have  occurred  to  these  learned  judges,  when  those  obser- 
vations were  made.  Then,  as  to  the  objection  itself,  it  appears 
to  me  that  the  ground  of  such  an  application  as  the  present  is, 
that  there  is  no  other  remedy,  and  therefore,  it  is  clear  that  the 
writ  ought  to  state  the  fact  distinctly;  if  not,  it  would  deprive 
the  defendants  of  the  power  of  traversing  that  most  material  fact, 
for  they  are  only  to  answer  what  is  alleged  in  the  writ.  I  think, 
therefore,  that  this  is  an  objection  in  substance  and  not  in  form 
and  that  we  ought  to  quash  the  writ." 

This  court  has  decided  in  the  case  of  Saunders  and  the  African 
Church,  that  a  writ  of  error  will  lie  to  the  judgment  of  the  Su- 
perior Court  awarding  a  peremptory  mandamus.  And  it  is  to 
such  a  judgment  that  the  writ  of  error  in  this  case  has  been  taken 
The  object  of  the  writ  of  error  is  to  have  a  decision  by  this  court 
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whether  the  court  below  could  award  the  writ  of  peremptory 
mandamus  they  did  award  in  the  case  before  them.  The  objec- 
tions which  I  have  been  considering  to  the  jurisdiction  of  the 
court  in  the  present  case  and  its  power  to  award  the  peremtory 
mandamus  against  two  only  of  the  judges  holding  the  election 
in  the  fourteenth  election  district,  in  the  city  of  Wilmington,  are 
not  technical  or  necessarily  preliminary,  but  are  of  substance 
material  and  fundamental,  and  appear  on  the  face  of  the 
record  and  proceedings  transmitted  to  us.  When  the  want 
of  jurisdiction  in  the  Superior  Court  in  any  action  pending 
before  it  does  not  appear  upon  the  face  of  the  plaintiff's  declara- 
tion, such  want  of  jurisdiction  can  only  be  taken  advantage  of 
by  a  plea  in  abatement,  and  if  such  plea  be  not  pleaded,  but  the 
defendant  pleads  in  bar  to  the  action  and  judgment  is  recovered 
against  him,  such  judgment  will  not  be  reversed  on  writ  of  error, 
but  if  the  plaintiff  himself  shows,  by  his  declaration  that  the 
court  had  no  jurisdiction  to  hear  and  determine  the  cause,  objec- 
tion to  the  jurisdiction  may  be  made  by  demurrer,  by  motion  for 
non-suit,  by  motion  in  arrest  of  judgment,  and  will  be  causes  of 
error,  for  which  the  judgment  below  will  be  reversed.  In  the 
present  case,  if  I  am  correct  in  the  views  already  presented,  the 
defendant  in  error,  having  made  application  for  a  writ  of  per- 
emptory mandamus  in  the  Superior  Court  in  and  for  Sussex 
County,  in  respect  to  a  matter  and  cause  which  could  only  arise 
and  exist  in  New  Castle  County,  presented  a  state  of  facts  which 
show  to  the  court  below,  and  show  to  this  court,  that  the  court 
below  had  no  jurisdiction  in  the  premises.  No  plea  in  abatement 
was  necessary,  because  every  fact  which  could  be  disclosed  by  any 
such  plea,  if  made  by  the  defendant  below,  appeared  in  the  peti- 
tion of  the  petitioner  himself.  And  therefore,  upon  the  principle 
before  stated,  governing  the  determination  of  all  civil  causes  in 
the  court  below,  the  petitioner  showing  that  he  had  no  status  in 
that  court  by  reason  of  its  want  of  jurisdiction  to  hear  and  deter- 
mine the  questions  presented  to  it,  and  that  want  of  jurisdiction 
appearing  to  us  by  the  record  transmitted  to  us,  we  are  not  at 
liberty  for  this  reason,  as  well  as  the  other  reason  I  have  stated, 
to  enter  any  other  judgment  but  that  of  reversal  of  the  one  below. 
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There  were  many  causes  of  error  assigned  to  the  record  and 
proceedings  below.  I  have  considered  two  only,  and  express  no 
opinion  in  respect  to  the  others.  It  will  be  time  enough  to  con- 
sider such  questions  when  they  shall  arise  in  a  cause  depending 
upon  their  determination.  It  would  have  been  more  agreeable 
to  me  to  have  arrived  at  a  different  conclusion  from  that  to  which 
I  have  been  compelled  to  come  by  my  thorough  conviction  that 
the  views  I  have  presented  are  correct  and  should  govern  the 
determination  of  this  cause.  Though  not  bound  to  express  any 
opinion  as  to  the  facts  upon  which  the  petitioner  based  his  claim, 
yet  I  feel  justified  in  saying  that,  if  the  facts  stated  in  the  peti- 
tion for  the  writ  are  true,  Mr.  Ferris,  and  not  Mr.  Johnson,  was 
chosen  inspector  at  the  election  mentioned  in  the  petition,  and  that 
the  certificate  of  election  should  have  been  delivered  to  him  and 
not  to  Johnson.  The  defendants  below  had  the  privilege  of  de- 
nying the  statements  contained  in  the  petition,  if  they  were  not 
true,  in  their  answer  to  the  rule.  They  did  not  deny  that  those 
statements  were  true.  They  did  not  deny  that  Ferris  was  chosen 
inspector.  They  did  not  deny  that  he  had  one  majority  of  the 
votes  cast  at  the  election.  They  did  not  deny  that  the  certificates 
of  election  were  made  out  in  blank  as  to  the  name  of  the  person 
voted  for  as  inspector.  Their  answer  was  evasive,  being  simply 
that  three  certificates  were  made  and  signed  by  all  the  judges  of 
the  election,  and  delivered,  one  to  Johnson,  one  to  the  clerk  of 
the  Peace,  and  one  to  the  sheriff  of  New  Castle  County,  he,  John- 
son, having  a  majority  of  the  legal  votes.  Upon  such  an  answer 
in  a  proper  case,  in  which  the  court  has  jurisdiction,  the  court 
would  be  fully  justified  in  awarding  a  writ  of  peremptory  man- 
damus. After  the  votes  were  received  by  them  as  judges  of  the 
election  and  deposited  in  the  box,  their  judicial  ftmctions  ceased, 
and  nothing  remained  for  them  to  do  but  to  count  the  votes,  as- 
certain in  whose  favor  the  majority  of  the  votes  were  cast,  and 
make  and  deliver  the  certificates  of  election  as  required  by  law. 
After  the  votes  were  so  received  and  deposited,  they  had  no  right 
to  refuse  to  count  all  the  votes  cast.  They  had  no  authority  after 
that  to  pass  upon  the  legality  or  illegality  of  any  vote  cast.  After 
that  they  possessed  no  judicial  authority  whatever.     The  board 
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to  determine  who  were  elected  assessors  for  the  city  of  Wilming- 
ton had  no  authority  whatever  to  determine  any  matter  in  respect 
to  the  question  who  was,  or  was  not,  chosen  inspector  in  the 
fourteenth  election  district  in  the  city  of  Wilmington.  The  judges 
themselves  had  no  authority  to  choose  an  inspector  for  that  dis- 
trict. The  person  having  a  majority  of  the  votes  voted  was 
chosen  inspector  by  the  law,  and  not  by  the  judges  of  the  election 
or  by  any  other  person  or  persons  whomsoever. 

While  my  duty  as  a  judge  of  this  court  compels  me.  to  decide 
that  the  judgment  of  the  court  below  must  be  reversed,  I  do  not 
intend  that  my  opinion  shall  be  used  in  support  of,  or  to  give 
coiintenance  to,  conduct  which,  as  far  as  facts  have  been  dis- 
closed, meets  my  unqualified  disapproval  and  condemnation. 


SUPERIOR    COURT. 

SPRING  SESSIONS. 
1881. 


Trustees  of  the  poor  of  Sussex  County  and  Isaac 
CoNNAWAY.  Treasurer  of  the  Poor  thereof,  v.  Loxley  R. 
Jacobs. 


The  father  of  an  indigent  adult  insane  son  sent  as  an  insane  indigent  citizen 
of  the  county  to  the  Pennsylvania  Hospital  for  the  Insane  pursuant  to  an 
order  of  the  chancellor  for  support  and  medical  treatment  therein,  under 
the  act  of  assembly  entitled  "An  Act  to  provide  for  the  indigent  insane  of 
the  State  of  Delaware,"  passed  at  Dover,  March  29,  1871,  is  not  liable  to 
reimburse  the  expenses  thereof  to  the  Trustees  of  the  Poor  of  the  county, 
although  he  is  possessed  of  an  unincumbered  real  estate  worth  eight  thousand 
dollars,  if  his  annual  income  is  barely  sufficient  to  meet  the  annual  expenses 
of  his  family. 


Rule  to  show  cause  why  Loxley  R.  Jacobs  should  not  render 
compensation  to  the  trustees  of  the  poor  of  Sussex  County  for 
support  of  his  son,  Robert  C.  Jacobs.  The  Petition  to  the  court 
on  which  the  rule  was  granted  alleged  that  by  virtue  of  proper 
proceedings  had,  under  the  provisions  of  the  act  of  assembly 
entitled  "An  Act  to  provide  for  the  indigent  insane  of  the  State 
of  Delaware,"  passed  at  Dover,  March  29,  1871,  Robert  C. 
Jacobs,  an  indigent  insane  person  and  citizen  of  said  county  of 
Sussex,  was  placed  by  the  proper  authorities  of  this  State  in  the 
Pennsylvania  Hospital  for  the  Insane,  an  institution  located  in 
the  State  of  Pennsylvania.  That  under  and  by  virtue  of  the 
provisions  of  the  second  section  of  said  act  the  governor  of  the 
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State,  on  the  13th  day  of  August,  1879,  drew  his  warrant  on  the 
treasurer  of  the  poor  of  the  said  county  directing  him  to  pay  to 
the  order  of  the  Pennsylvania  Hospital  for  the  Insane  the  sum 
of  one  hundred  and  seventy-one  dollars  and  seventy-eight  cents 
in  full  for  board  and  medical  care  of  the  said  Robert  C.  Jacobs, 
from  September  30,  1878,  to  May  21,  1879;  and  that  in  obedi- 
ence thereto  Isaac  Connaway,  then  the  treasurer  of  the  poor  of 
said  county,  and  one  of  your  petitioners,  paid  to  the  said  hos- 
pital the  said  amount.  And  that  the  said  Robert  C.  Jacobs  is 
the  son  of  the  said  defendant,  Loxley  R.  Jacobs,  who  is  pos- 
sessed of  sonsiderable  property  and  is  fully  able  to  support  him, 
but  neglects  and  refuses  to  support  him.  The  prayer  of  the 
petition  was  for  a  rule  on  the  defendant  to  show  cause  why  he 
should  not  be  ordered  by  the  court  to  make  compensation  and 
repay  to  the  plaintiffs  the  said  amount  of  money  so  expended  by 
them  as  aforesaid,  and  in  default  thereof  wherefore  an  execution 
should  not  issue  against  him  therefor. 

On  the  hearing  of  the  rule  the  evidence  was  that  the  defen- 
dant owned  and  lived  on  a  farm  in  Northwestfork  hundred  con- 
taining over  three  hundred  acres,  and  well  stocked  with  horses 
and  cattle,  and  worth  from  nine  to  ten  thousand  dollars,  and 
clear  of  debt  or  inctimbrance.  His  own  testimony  was  to  the 
effect  that  he  had  six  children,  four  over  twenty-one  years  of 
age,  the  two  youngest  living  at  home  with  him,  one  of  them 
about  twenty  and  the  other  fotirteen  years  old.  Is  sixty-two 
years  of  age  himself.  He  clears  nothing  on  his  farm  and  has  no 
investments  of  any  kind  or  money  loaned  to  any  one.  Con- 
siders himself  worth  eight  thousand  dollars. 

Robinson  for  the  plaintiffs.  The  son  was  sent  to  and  placed 
in  the  Pennsylvania  institution  mentioned  as  an  indigent  insane 
citizen  of  this  county,  by  the  order  of  the  chancellor  on  an  ap- 
plication made  to  him  imder  the  statute  for  such  an  order,  and 
whose  authority  to  grant  it  is  not  denied  or  called  in  question. 
The  only  question  is  whether  under  the  provisions  of  our  statutes 
on  the  subject  this  being  an  insane  son  of  the  defendant  without 
any  means  of  support  of  his  own,  who  has  thus  been  pjaced  in 
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the  institution  and  boarded  and  medically  cared  for  during  the 
period  stated  at  the  expense  of  the  trustees  of  the  poor  of  the 
county  to  the  amount  paid  for  by  them,  the  defendant,  his  father, 
by  reason  of  that  relation  is  bound  to  repay  it  to  them.  Those 
statutes  are  based  on  the  broad  and  comprehensive  principle  of 
law  that  there  is  an  obligation  on  every  man  to  provide  for  those 
descended  from  his  loins;  and  being  so  recognized  as  a  matter 
of  fundamental  legal  obligation,  statutes  were  early  enacted  both 
in  England  and  in  this  country  to  provide  the  manner  in  which 
this  obligation  shall  be  performed  towards  their  indigent  and 
impotent  offspring.  1  Black.  Com.,  235,  360,  361,  365;  2 
Kent's  Com.,  190;  66  Pa.,  18.  The  Pennsylvania  statute  pro- 
vides for  the  liability  of  the  father  for  the  support  of  an  adult 
indigent  son,  if  of  sufficient  ability,  but  on  the  question  of  the 
ability  of  the  father  to  support  the  son  in  this  case  our  statute 
omits  the  words,  "if  of  stifficient  ability,"  which  are  also  con- 
tained in  the  English  statute. 

Richards  for  the  defendant.  Our  statute  fixing  the  liability 
of  a  father  for  the  support  of  an  adult  indigent  son  does  not 
apply  to  any  indigent  or  poor  persons,  except  such  as  are  in  the 
almshouse  of  the  county,  or  are  supported  by  the  county  as  out- 
side poor,  to  neither  of  which  class  of  indigent  persons  does  the 
son  of  the  defendant  belong.  2  Kent's  Com.,  190,  191;  Ld. 
Raym.,  699;  7  Hill,  171. 

Chap.  48,  §  23  of  the  later  statute  under  which  the  son  in 
this  case  was  placed  pursuant  to  the  order  of  the  chancellor  in 
the  Pennsylvania  Hospital  for  the  Insane,  is  inconsistent  with 
the  former  statute,  and  so  far  as  it  is  inconsistent  with  the  former 
statute  it  repeals  it,  and  it  must  be  so  construed.  Sedw.  on  Stat., 
Cons.,  124;  16  Barb.,  15;  21-  Pick.,  373.  And  now  as  to  the 
question  of  the  ability  of  the  father  to  support  the  idigent  and 
insane  son  in  this  case.  The  evidence  clearly  shows  that  his 
annual  income  from  all  he  owns  is  scarcely  adequate  to  the  sup- 
port of  his  family,  and  that  it  would  be  impossible  for  him  with 
such  an  income  to  support  in  addition  to  his  family  his  unfor- 
tunate son  at  that  institution. 
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John  H.  Paynter  for  the  defendant.  This  is  not  a  case  that 
arises  under  "the  Poor  Laws  of  the  State,"  as  they  are  termed, 
but  under  a  later  statute,  the  act  of  1871,  having  relation  spe- 
cially to  indigent  insane  persons  in  the  State.  The  recent  act 
was  only  intended  to  aid  and  assist  the  parent  of  an  indigent 
adult  son  in  his  support  and  maintenance  in  the  hospital  men- 
tioned, because  the  sirni  limited  in  the  act  for  the  purpose  is 
wholly  inadequate,  and  was  well  known  to  be  when  the  act  was 
passed,  to  defray  the  whole  expense  of  it  per  month  or  per 
annum,  it  costing  the  defendant  in  addition  to  the  amount  paid 
by  the  treasurer  of  the  poor  on  the  bill  presented,  the  sum  of 
one  hundred  and  fourteen  dollars  per  anntmi,  and  the  entire 
expense  of  his  clothing  besides.  The  county,  under  the  act,  pays 
in  all  only  two  htmdred  and  fifty  dollars  per  annum  towards 
his  expenses  there,  his  father  the  balance. 

The  Court  at  the  next  term  discharged  the  rtde. 

Houston,  J.,  dissented,  and  in  the  meantime  had  prepared  his 
opinion  to  the  contrary. 

Houston,  J.  There  is  no  question  in  this  case  as  to  the  au- 
thority of  the  chancellor  to  recommend  to  the  governor  to 
remove  the  said  Robert  C.  Jacobs,  an  adult  son  of  the  defend- 
ant and  an  indigent  insane  citizen  of  this  county,  to  the  Penn- 
sylvania Hospital  for  the  Insane,  under  the  provisions  of  the  act 
referred  to,  chap.  57  of  the  statutes  of  the  State;  but  it  is  con- 
tended by  the  counsel  for  the  plaintiffs,  and  denied  by  the  coun- 
sel for  the  defendant,  that  this  proceeding  to  compel  the  defend- 
ant, his  father,  to  reimburse  to  the  tresaurer  of  the  poor  of  the 
county  the  bill  of  expenses  paid  by  him  for  his  maintenance 
and  proper  medical  treatment  in  it  by  the  order  of  the  said 
trustees,  is  warranted  by  a  proper  consideration  and  construction 
of  the  provisions  of  that  act.  That  it  contemplates  and  pro- 
vides for    the  removal    on  the    order    of  the    chancellor  in  the 
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manner  designated  in  it,  and  maintenance  in  that  institution  of 
not  exceeding  five  indigent  insane  persons  from  each  of  the 
counties  of  the  State  at  any  one  time,  at  the  expense  of  the  re- 
spective poor  treasuries  thereof,  provided  that  expense  in  no 
case  exceeds  two  hundred  and  fifty  dollars  per  annum,  is  evi- 
dent, we  think,  from  the  phraseology  of  the  first  and  second 
sections  of  it;  but  by  the  provisions  of  the  sixth  section  of  it, 
if  any  one  of  this  limited  number  of  indigent  insane  persons 
thus  to  be  removed  to  and  maintained  in  it  at  the  public  expense 
solely  of  the  county  of  his  residence,  shall  become  possessed  of 
sufficient  property  for  his  support  there,  the  chancellor  is  to 
appoint  a  trustee  to  take  charge  of  it  for  that  purpose,  and  may, 
in  his  discretion,  require  such  insane  person  to  be  retained  in  the 
institution  at  his  own  proper  cost  and  expense;  and  such  a  pro- 
ceeding in  the  premises  is  to  create  a  vacancy  in  it  in  favor  of 
the  county  from  which  such  insane  person  was  removed  to  it. 
By  the  terms  of  this  statute,  however,  such  an  indigent  insane 
person  as  is  therein  provided  for  can  only  be  removed  to  the 
institution  on  the  recommendation  of  the  chancellor  alone,  upon 
the  application  of  his  relatives  or  friends,  supported  by  the  cer- 
tificate of  two  practicing  physicians  of  the  county  of  his  resi- 
dence, stating  such  insanity,  the  cause  or  causes  thereof,  if  known, 
and  the  necessity,  in  their  opinion,  of  a  better  and  more  efficient 
mode  of  medical  treatment  in  such  case  than  can  be  afforded  in 
the  almshouse  of  the  cotmty,  and  on  satisfactory  proof  before 
him  of  such  insanity  and  such  indigency.  But  prior  to  and  at 
the  time  of  the  passage  of  this  act,  chapter  48  of  the  revised 
statutes,  which  contains  our  general  law  concerning  almshouses 
and  the  public  maintenance  of  the  poor,  provided,  and  still 
provides,  in  the  twenty-third  section  of  it,  as  follows:  "The 
trustees  of  the  poor  of  the  several  counties  are  required,  on  the 
recommendation  of  the  chancellor  and  the  resident  associate 
judge  in  either  cotmty,  to  cause  any  of  the  insane  poor  of  their 
county,  whether  in  or  out  of  the  almshouse,  to  be  removed  to 
any  hospital,  asylum,  or  institution  for  the  insane  in  the  United 
States,  and  for  this  ptirpose  to  make  contracts  with  such  institu- 
tion for  admission  into  the  same;  and  the  said  trustees  are  au- 
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thorized  to  defray,  in  whole  or  part,  the  expenses  of  such 
removal,  and  of  the  keeping  and  supporting  of  the  person  so 
removed  in  such  institution  so  long  as  they  may  judge  proper  to 
do  so.  Such  expenses  shall  be  provided  for  and  borne  as  other 
poor  charges."  While  the  fourteenth  section  of  it  provides  as 
follows:  "When  any  poor  person  shall  be  unable  to  support 
himself,  his  parents,  grandparents,  children  or  grandchildren 
shall  be  liable  for  his  support  in  that  order;  if  the  relation  prior 
in  order  shall  not  be  able,  the  next  in  order  shall  be  liable. 
Several  relations  of  the  same  order  shall,  if  able,  contribute 
equally;  and  in  case  of  neglect  to  provide  such  support,  the 
Superior  Court  shall  have  power  to  order  such  relations  to  pay 
to  the  treasurer  of  the  poor  of  the  proper  county,  for  such  poor 
person's  support,  a  reasonable  monthly  sum,  and  to  award  exe- 
cution as  upon  judgments  in  that  court,  to  lev'y  such  sum,  or, 
in  case  expense  has  been  incurred  by  said  trustees,  to  order  the 
relations  who  were  laible  to  provide  for  such  person's  support, 
to  make  compensation,  and  to  issue  execution  as  aforesaid." 
Whilst  it  further  provides  with  special  reference  to  the  insane 
poor  in  the  twenty-second  section  of  it,  that  "If  any  insane 
person  supported  in  the  almshouse,  or  for  whom  the  trustees  of 
the  poor  shall  be  at  any  expense,  shall  have  any  real  or  personal 
property,  the  said  trustees  may,  from  time  to  time,  present  their 
accoimt  and  petition  for  reimbusrement  to  the  Superior  Court, 
and  the  said  covirt,  upon  hearing  the  case  in  a  summary  way, 
shall  enter  judgment  for  such  sum  as  will  reimburse  such  ex- 
penses, which  judgment  shall,  from  its  date,  be  a  lien,  as. other 
judgments  of  said  court,  and  may  be  executed  in  the  same  way," 
etc.  And  then  follow  in  this  same  section  several  subordinate 
provisions  for  the  levy  of  the  execution  and  the  application  of 
the  moneys  arising  therefrom  to  reimburse  the  expenses  incurred 
for  such  insane  person,  and  which  section,  when  fully  considered 
in  all  of  its  provisions,  clearly  shows  that  the  legislature  de- 
signed to  include  and  embrace  in  the  provisions  of  the  fourteenth 
section  of  it  the  special  class  known  as  the  indigent  insane  with 
the  poor  generally  of  the  cotmtry,  and  to  place  them  on  the 
same  basis  so  far  as  it  refers  to  the  liability  of  the   relations 
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Specified  for  their  support,  if  able,  the  order  of  their  liability, 
and  the  power  of  the  Superior  Court  in  case  of  their  neglect  to 
provide  such  support,  if  able,  to  order  such  relations  to  pay  to 
the  treasurer  of  the  poor  of  the  proper  county  for  such  indigent 
insane  or  poor  person's  support,  a  reasonable  monthly  sxim,  and 
to  award  execution,  as  upon  judgments  in  that  court,  to  levy 
such  sum;  or,  in  case  expense  has  been  incurred  by  said  trustees, 
to  order  the  relations  who  were  liable  to  provide  for  such  per- 
son's support,  to  make  compensation  to  them  and  to  issue  exe- 
cution therefor  as  aforesaid.  Because  the  terms  employed  in  the 
fourteenth  section,  "any  poor  person,"  are  general,  of  course, 
and  include  all  poor  persons  of  every  kind  or  class,  the  insane  as 
well  as  the  rational.  And,  as  we  have  before  remarked,  the  words 
"any  insane  person"  employed  in  the  twenty-second  section  only 
the  more  clearly  show  that  such  was  the  meaning  of  the  legis- 
lature in  enacting  the  statute.  The  first  of  those  sections  on 
which  we  have  been  commenting  provides  generally  that  when 
any  poor  person  shall  be  unable  to  support  himself,  his  parents, 
grandparents,  children  or  grandchildren  shall  be  liable  for  his 
support  in  that  order  and  in  the  manner  mentioned,  if  able,  and 
in  case  of  their  neglect  to  provide  for  his  support,  the  Superior 
Court  shall  have  power  to  order  such  relations  to  pay  to  the 
treasurer  of  the  poor  of  his  county  for  his  support  such  monthly 
sum  as  the  court  shall  deem  reasonable,  and  to  award  execution, 
as  upon  judgments  in  that  court,  to  levy  such  sum;  or,  in  case  ex- 
pense has  been  incurred  by  the  trustees  of  the  poor  of  the  county 
for  his  support,  to  order  the  relation  or  relations  who  were  liable 
for  it  to  make  compensation  for  such  expense,  and  to  issue  exe- 
cution as  aforesaid,  whilst  the  latter  of  those  sections  makes  a 
special  provision  that  in  case  of  any  insane  person  supported  in 
the  almshouse,  or  for  whom  the  trustees  of  the  poor  of  the 
county  shall  be  at  any  expense,  without  his  having  been  com- 
mitted to  the  almshouse,  shall  have  any  property,  for  the  reim- 
bursement of  such  expense  to  them  on  application  to  that  court, 
and  to  which  it  gives  full  powers  for  that  purpose. 

But  the  seventh  and  last  section  of  the  subsequent  statute,  or 
chap.    57,    expressly   provides   in   the   following   words:    "That 
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nothing  contained  in  this  act  shall  be  construed  a  repeal  in  whole 
or  in  part,  or  as  in  any  wise  affecting  the  existence  or  force  of  § 
23  of  chap.  48  of  the  Revised  Statutes  of  Delaware  concerning 
the  transfer  of  the  insane  poor  to  any  asyl\mi,  hospital  or  insti- 
tution for  the  insane  within  the  United  States;  but  the  said  sec- 
tion shall  be  taken  to  be  concurrent  and  co-existent  with  this  act." 
The  language  here  employed  clearly  indicates  a  very  earnest  and 
decided  intention,  not  only  to  prevent  any  implied  or  construc- 
tive repeal  of  the  twenty-third  section  of  chapter  48  of  the  Re- 
vised Statutes,  but  to  re-enact  and  incorporate  it  in  this  act,  as  a 
subsisting  part  of  it.  The  twenty-third  section  of  chapter  48 
we  have  already  set  forth  at  length,  and  as  thus  adopted  and 
made  a  part  of  this  subsequent  act,  which  confers  on  the  chan- 
cellor alone,  upon  the  application  of  the  relatives  and  friends  of 
any  indigent  lunatic  or  insane  person,  the  authority  to  recom- 
mend to  the  governor  his  removal  to  such  asylum,  hospital,  or 
institution  for  the  insane  in  the  State  of  Pennsylvania  which  the 
latter  may  select,  as  provided  for  in  it,  the  twenty- third  section 
of  chapter  48  is  to  be  construed  as  applicable  to  this  case, 
with  the  modifications  necessarily  introduced  into  it  in  adapting 
it  to  this  particular  case,  so  far  as  the  provisions  of  the  two  stat- 
utes are  consistent  and  compatible,  and  can  stand  together  with- 
out conflicting  with  each  other.  And  so  far  as  this  case  is  con- 
cerned we  cannot  perceive  that  the  provisions  of  the  fourteenth 
section  of  chapter  48,  making  the  defendant,  as  the  father  of  the 
indigent  insane  person,  liable  for  the  expenses  in  question,  if  he 
is  able  to  pay  them,  are  inconsistent  or  irreconcilable  with  any- 
thing contained  in  chapter  57,  or  that  there  is  anthing  in  the 
provisions  of  the  twenty-third  section  of  chapter  48  which  is 
necessarily  inconsistent  and  irreconcilable,  as  far  as  they  go,  with 
the  provisions  of  chapter  57,  except  that  the  latter  are  more  spe- 
cial and  specific  in  their  character  and  application,  whilst  the 
removal  of  an  indigent  insane  person  imder  it  to  an  institution 
for  the  insane  out  of  the  States,  is  to  be  proctired  through  the 
recommendation  of  the  chancellor  alone,  in  lieu  of  the  recom- 
mendation of  the  chancellor  and  the  resident  associate  judge  of 
the  county  conjointly,  tmder  the  provision  of  the  twenty-third 
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section  of  chapter  48.  The  two  chapters  in  point  off  act  merely 
provide  two  distinct  and  separate  methods  of  procuring  such  a 
removal  of  an  indigent  insane  person  to  be  maintained  at  a  suit- 
able institution  out  of  the  State  at  the  expense  of  the  poor  estab- 
lishment of  his  county,  and  the  statutory  provisions  of  the  two 
are  therefore  concurrent  and  still  subsisting  in  the  respective  cases 
to  which  by  their  terms  they  are  made  applicable. 

But  whilst  the  legislature  did  not  repeal,  or  mean  to  repeal 
any  provision  contained  in  chapter  48  by  the  anactment  of  chap- 
ter 57,  we  think  it  manifestly  appears  from  the  seventh  and  final 
section  of  that  chapter,  that  it  particularly  intended  that  the  ex- 
penses incurred  by  the  trustees  of  the  county  in  any  case  arising 
under  that  chapter,  should  be  "provided  for  and  borne  as  other 
poor  charges,"  and  which,  of  course,  means  as  such  poor  expenses 
are  provided  for  in  chapter  48,  pursuant  to  the  final  clause  of 
the  twenty-third  section  of  it  which  is  as  follows:  "Such  ex- 
penses shall  be  provided  for  and  borne  as  other  poor  charges." 
And  which  in  their  original  connection  had  relation  only  to  the 
expenses  incurred  by  the  trustees  of  the  poor  of  the  county  in 
the  removal,  keeping  and  support  of  any  insane  poor  person  in 
such  an  institution  out  of  the  State,  under  the  provisions  of  the 
twenty-third  section  of  chapter  48.  And  for  which  expenses,  as 
well  as  "other  poor  charges"  incurred  by  the  trustees  of  the 
county  for  the  support  of  any  poor  person  in  or  out  of  the  alms- 
house of  it,  the  relations  mentioned  are  made  expressly  liable  to 
reimburse  to  them  if  able,  by  the  fourteenth  section  of  the  48th 
chapter  in  the  manner  provided  in  it,  as  we  have  before  shown. 
In  the  interpretation  and  construction  which  we  have  thus  given 
to  the  provisions  of  the  two  statutes  or  chapters  referred  to, 
there  is  no  inconsistency  or  conflict  between  them  in  their  appli- 
cation to  this  case,  and  therefore  the  objection  taken  to  it  by  the 
counsel  for  the  defendant  on  that  groimd  is  not  sustained. 

The  other  ground  of  objection  taken  to  it  by  them  was  that  it 
appears  from  the  evidence  in  the  case  that  the  defendant  is  not 
able  to  bear  the  expense  of  his  unfortunate  son's  support  and 
medical  treatment  at  the  institution  in  question,  in  relation  to 
which  the  proof  was  that  he  is  possessed  in  fee  simple  of  an  un- 


SUPERIOR  COURT.  339 

Trustees  of  the  Poor  v.  Jacobs. 

enctimbered  farm  of  three  hundred  acres  in  Northwestfork  hun- 
dred variously  estimated  by  the  witnesses  to  be  worth  from  eight 
thousand  to  ten  thousand  dollars,  which  with  the  stock  and  agri- 
cultural implements  and  other  goods  and  chattels  on  it  constitutes 
his  only  wealth,  and  although  entirely  free  of  debt,  the  annual 
receipts  from  it  after  deducting  the  expenses  on  it,  which  consti- 
tutes his  only  income,  is  not  more  than  sufficient  to  defray  the 
necessary  annual  expenses  of  his  family  without  adding  to  it  the 
expense  of  supporting  his  afflicted  son  in  the  institution  men- 
tioned. Although  the  language  of  our  statute  on  this  point  is 
not  as  direct  and  explicit  as  the  language  of  the  Pennsylvania, 
or  the  New  York,  or  the  English  statute  on  the  same  point,  yet 
we  think  it  clearly  imports  and  requires  that  it  must  appear  to 
the  satisfaction  of  the  court  in  this  case  that  the  defendant  is  able 
to  support  his  son  in  the  institution  and  to  reimburse  the  plain- 
tiffs the  expenses  incurred  by  them  for  it,  and  now  demanded  of 
him  in  this  proceeding,  before  we  would  be  warranted  in  holding 
him  liable  for  them.  But  the  question  here  arises  by  what 
standard  or  criterion  is  the  ability  of  the  defendant  to  pay  the 
expense  in  question  incurred  by  the  plaintiffs  for  the  support  of 
his  adult,  indigent  and  insane  son  in  the  Pennsylvania  Hospital 
for  the  Insane  imder  the  facts  and  circumstances  of  this  case,  to 
be  meastired  and  ascertained?  By  the  measure  and  amount  of 
his  net  annual  income,  or  by  the  meastire  and  amoimt  of  property 
and  wealth  actually  owned  and  possessed  by  him,  and  clear  of 
all  inctmibrances  or  indebtedness  on  his  part?  The  counsel  for 
the  defendant  have  assumed  that  it  is  to  be  ascertained  and  de- 
termined by  the  amount  of  his  clear  annual  income  exclusively, 
and  have  argued  the  question  on  that  groimd  solely.  But  they 
have  produced  no  authority  to  sustain  it,  and  we  are  not  aware 
of  any  case,  American  or  English,  in  which  it  has  been  so  ruled 
or  recognized,  or  has  ever  before  been  so  claimed  or  contended 
for  even  in  the  argimient  of  it.  In  the  contemplation  of  our 
statute  the  liability  of  the  defendant  to  pay  this  bill  of  expense 
for  the  support  of  his  son  under  the  circumstances,  seems  to  be 
placed  on  the  ground  of  a  legal  indebtedness  against  him  in  case 
he  is  able  to  pay  it,  and  if  recovered  in  this  proceeding  is  by  vir- 
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tue  of  an  express  provision  of  it  to  have  the  effect  of  a  judg- 
ment obtained  in  this  cotirt,  and  to  be  executed  as  such.  And 
no  legal  liability  or  indebtedness  of  any  kind  depends  in  law  on 
the  ability  of  the  debtor  to  pay  it  out  of  his  income  merely,  or  is 
recoverable  out  of  it  exclusively,  but  out  of  the  property,  real 
and  personal,  of  the  debtor,  if  he  has  any,  unless  it  is  so  expressly 
provided  by  the  statute,  or  stipulated  in  the  agreement  or  obliga- 
tion creating  it. 


George  Carey  v.  Jeremiah  G.  Brinton. 

If  a  garnishee  attached  on  an  alias  fi.fa.,  issued  by  a  justice  of  the  peace  more 
than  three  years  after  theoriginal^./a.  was  retumed,appears  to  it  and  answers 
that  he  is  indebted  to  the  defendant  in  the  fi.fa.  in  a  sum  stated  by  him,  for 
which  judgment  is  entered  against  him,  he  cannot  reverse  it  on  certiorari. 

Certiorari.  Jeremiah  G.  Brinton  had  obtained  before  a  justice 
of  the  peace  a  judgment,  by  confession,  on  a  judgment-note  for 
sixteen  dollars,  against  John  D.  Cloverdale,  on  the  17th  day  of 
September,  1872,  on  which  a  fi.  fa.  execution,  with  a  clause  of 
attachment,  was  issued  on  the  30th  day  of  January,  1873,  re- 
turnable on  the  5th  of  May  following,  and  returned  on  that  day 
nulla  bona,  and  on  which  an  alias  fi.  fa.  execution,  with  a  clause 
of  attachment,  was  afterwards  issued  on  the  9th  day  of  July, 
1879,  returnable  on  the  26th  day  of  September  following,  and 
returned  that  day,  and  which  in  the  meantime  had  been  laid  in 
the  hands  of  George  Carey,  as  garnishee,  who  appeared  and  an- 
swered on  the  2d  day  of  August,  1879,  that  he  owed  the  defend- 
ant, John  D.  Coverdale,  seventeen  dollars  and  ten  cents,  and  for 
which  judgment  was  thereupon  rendered  against  him  as  gar- 
nishee in  favor  of  the  plaintiff,  Jeremiah  G.  Brinton,  and  upon 
which  fi.  fa.  execution,  with  clause  of  attachment  was  issued 
against  the  said  garnishee;  whereupon,  the  writ  of  certiorari  in 
this  case  was  sued  out  by  him. 

The  exceptions  were,  that  the  alias  fi.  fa.  execution  in  the  case 
was  improperly  issued,  as  more  than  three  years  had  elapsed  be- 
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tween  the  date  of  it  and  the  issuing  and  return  of  the  former^,  fa. 
execution  in  the  case;  that  the  justice  of  the  peace  had  no  au- 
thority to  issue  the  said  alias  fi.  fa.  execution  more  than  three 
years  after  the  issuing  and  return  of  the  former  fi,.  fa.  execution 
issued  in  the  case,  without  a  scire  facias  to  revive  the  judgment 
on  which  they  were  issued;  and  for  the  same  reason,  that  the 
said  George  Carey  was  illegally  required  to  answer  as  garnishee 
on  the  said  alias  fi.  fa.  execution  attachment,  and  that  the  judg- 
ment thereupon  rendered  against  him  was,  therefore,  illegal  and 
void. 

Walcott,  for  the  plaintiff  in  error,  cited  Rev.  Code,  chap.  99, 
§  31,  p.  614,  which  provides  that  no  execution  shall  be  issued  on 
a  judgment  by  a  justice  of  the  peace  after  the  defendant's  death, 
nor,  except  in  the  regular  continuance  of  such  process,  after  the 
lapse  of  three  years  from  the  time  execution  might  first  have 
issued;  until  the  judgment  may  be  revived  by  scire  facias;  and 
it  had  been  ruled  in  this  court  that  an  alias  fi.  fa.  cannot  issue 
on  such  a  judgment  three  years  or  more  after  the  rendition  of  it, 
notwithstanding  a  fi.  fa.  has  been  issued  on  it  within  the  three 
years  after  the  rendition  of  it,  unless  it  is  issued  on  the  same  day 
on  which  the  preceding  fi.  fa.  was  returned.  Cowgill  v.  Mason, 
4  Houst.,  320. 

Fulton  for  the  defendant  in  error.  The  plaintiff  in  error  was  no 
party  to  the  judgment,  nor  to  the  alias  fi.  fa.  at  the  time  when  it 
was  irregularly  issued  upon  it  without  a  scire  facias  to  revive  it, 
and  having  appeared  and  answered  to  the  attachment  and  suf- 
fered judgment  to  be  entered  thereon  against  him  as  garnishee, 
and  volimtarily  admitted  that  he  was  then  indebted  in  that 
amount  to  the  defendant  in  the  alias  fi.  fa.,  he  could  not  now  be 
allowed  to  object  to  the  irregularity  of  it,  or  to  reverse  the  judg- 
ment so  entered  upon  it  against  him  on  a  certiorari. 

The  Court  was  of  this  opinion,  and  affirmed  the  judgment. 
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Henry  Myers,  appellant,  v.  Joseph  Egguer,  respondent. 

The  signing  by  a  husband  of  a  will  made  by  his  wife  in  the  presence  of  the 
subscribing  witnesses  to  it,  and  before  they  signed  it  as  witnesses,  was  in- 
sufficient proof  that  it  was  made  by  the  wife  with  the  consent  of  the  hus- 
band in  writing  in  the  presence  of  two  witnesses,  as  was  then  required  by  the 
statute. 

This  was  an  appeal  from  the  register  of  wills  in  and  for  New 
Castle  County,  in  the  matter  of  the  will  of  the  late  Martha 
Myers,  deceased,  a  married  woman  and  the  wife  of  said  Henry 
Myers  when  it  was  made  and  executed.  After  her  death  it  had 
been  formally  propounded  by  him  for  probate  before  the  register 
and  disallowed  by  him,  and  from  that  decision  this  appeal  was 
taken. 

The  facts  proved  were  as  before  stated,  and  that  on  the  9th 
day  of  July,  1874,  she  was  over  the  age  of  twenty-one  years 
when  she  made  it  and  signed  and  sealed  it  in  the  presence  of  two 
subscribing  witnesses  who  signed  it  as  such  in  her  presence  and 
in  the  presence  of  her  husband,  Henry  Myers,  who  also  signed 
his  name  and  set  his  seal  to  it  on  the  left  side  and  upon  the  same 
line  at  the  foot  of  it,  with  the  signature  and  seal  of  his  wife; 
and  which  signatures  and  seals  were  immediately  followed  by 
the  usual  and  concluding  clause,  as  follows:  Signed,  sealed,  pub- 
lished and  declared  by  the  above-named  Martha  Myers  as  and 
for  her  last  will  and  testament,  in  the  presence  of  us  who  have 
hereunto  subscribed  our  names  at  her  request  as  witnesses  thereto, 
in  the  presence  of  the  said  testatrix,  and  of  each  other,  and  which 
was  with  their  respective  signatures.  By  it  she  devised  all  her 
estate,  real  and  personal,  to  her  husband,  Henry  Myers.  The 
testimony  of  both  of  them  taken  before  the  register  and  reduced 
to  writing  and  sent  up  with  the  record  on  the  appeal,  stated 
among  other  things,  one  of  them,  that  he  believed  the  signature 
of  Henry  Myers  was  made  to  the  will  at  the  same  time  Martha 
Myers  signed  it,  that  the  will  was  read  over  and  the  contents  of 
it  were  made  known  to  both  of  them  before  they  signed  it,  and 
that  Henry  Myers  signed  his  name  and  set  his  seal  to  it  in  token 
of  his  assent  thereto.     That  they  were  both  present  in  his  office 
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when  the  will  was  written,  and  that  there  was  the  most  perfect 
concord  between  them,  and  that  he  witnessed  his  as  well  as  her 
signature  to  it,  and  he  believed  they  both  signed  it  in  the  pres- 
ence of  the  other  testamentary  witness,  whose  testimony  was  that 
to  the  best  of  his  knowledge  and  belief  the  name  of  Mr.  Myers 
was  put  there  at  the  time  in  token  of  his  approval,  although  he 
could  not  say  positively.  Mr.  Hagany,  the  other  testamentary 
witness,  called  him  into  his  office,  as  he  thought,  to  witness  two 
wills;  his  impression  was  that  it  was  said  that  each  of  them  was 
making  a  will  in  favor  of  the  other;  the  parties  all  seemed  in 
good  humor,  but  he  did  not  remember  any  particular  conversa- 
tion, but  his  recollection  was  he  did  consent,  and  to  the  best  of 
his  recollection  he  signed  the  will  as  a  witness  after  they  had 
both  signed  it. 

The  Court  held  the  proof  to  be  insufficient  that  the  paper 
writing  in  question  had  been  made  as  the  will  of  the  wife  with 
the  consent  of  the  husband  in  writing  in  the  presence  of  two 
witnesses,  as  was  then  required  by  the  statute. 

The  decision  of  the  register  affirmed. 


John    S.    Moreland    v.    Every    Evening    Publishing    Com- 
pany. 

No  appeal  lies  from  a  judgment  of  a  justice  of  the  peace  rendered  upon  a  /i.  fa. 
attachment  against  a  garnishee. 

The  plaintiff,  John  S.  Moreland,  as  garnishee  of  George  D. 
Fleming,  defendant  below,  appellant,  v.  Every  Evening  Pub- 
lishing Company,  plaintiff  below,  respondent,  appealed  from  a 
judgment  so  recovered  against  him  before  a  justice  of  the  peace 
of  the  county.  In  March,  1880,  he  bought  goods  of  said  Flem- 
ing to  the  amount  of  about  one  hundred  and  fifty  dollars  on 
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credit,  and  afterwards  paid  the  greater  part  of  it  to  him.  Bought 
them  of  him  as  his  goods,  and  which  he  represented  and  sold  to 
him  as  his  goods,  and  the  bill  for  them  was  so  made  by  him. 
That  on  his  appearance  to  the  attachment  before  the  justice  of 
the  peace  at  the  suit  of  the  Every  Evening  Publishing  Company, 
he  answered  that  he  was  indebted  to  George  D.  Fleming  in  the 
sum  of  sixty-two  dollars  and  fifty-one  cents,  and  upon  that  an- 
swer judgment  was  given  against  him  for  that  company  for  the 
amount  of  its  judgment  against  Fleming,  which  was  thirty  dol- 
lars. 

The  Court  instructed  the  jury  that  the  appellant  and  garnishee 
in  the  case  could  not  take  or  maintain  the  appeal,  and  that  their 
verdict  should  be  for  the  respondent,  the  Every  Evening  Pub- 
lishing Company,  for  damages  to  the  amount  of  its  judgment 
against  George  D.  Fleming,  debt,  interest  and  costs. 


Henry    G.  Stewart  v.  William  Bright. 

Trover  will  lie  for  a  corporate  certificate  of  stock  in  an  incorporated  com- 
pany, if  the  absolute  ownership  of  the  property  is  in  the  plaintiff,  and  he 
has  an  unqualified  right  to  the  possession  of  it  when  demanded  of  and  re- 
fused by  the  defendant.  And  the  measure  of  the  damages  for  the  conver- 
sion of  it  will  be  the  value  of  the  shares  of  stock  represented  in  it  at  the 
time  of  such  demand  and  refusal. 

This  was  an  action  of  trover  for  the  value  of  a  certain  certifi- 
cate of  stock  in  the  Delaware  State  Fire  and  Marine  Insurance 
Company,  which  was  alleged  in  the  declaration  had  been  lost  by 
the  plaintiff  and  had  been  found  and  converted  to  his  own  use 
by  the  defendant.  It  was  for  two  hundred  shares  of  stock  in  the 
company. 

The  first  witness  proved  that  he  resided  in  Baltimore,  was  an 
original  stockholder  in  the  company,  and  that  the  plaintiff, 
Henry  G.  Stewart,  was  the  vice-president  of  it;  that  they  were 
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at  the  meeting  for  the  reorganization  of  the  company  at  Wil- 
mington, and  the  defendant  was  also  there.  There  was  a  block 
of  two  himdred  shares  of  the  company  offered  for  sale  at  five  per 
cent,  on  the  par  value  of  it,  which  was  twenty-five  dollars  per 
share,  and  the  offer  was  accepted  by  the  plaintiff,  but  not  having 
the  money  with  him  to  pay  for  it,  the  defendant  told  him  he 
would  lend  him  the  amoimt  and  hold  the  certificate  of  stock 
until  he  had  paid  for  it,  which  certificate  he  (the  witness)  held 
at  the  time  for  another  person  (naming  him)  with  authority  from 
him  to  sell  it,  and  it  was  thereupon  arranged  and  agreed  between 
them  that  the  defendant  should  draw  his  check  to  the  order  of 
him  (the  witness)  for  the  amount  ,two  hundred  and  fifty  dollars, 
the  five  per  cent,  on  the  two  hundred  shares  of  stocl^,  which  the 
defendant  did,  and  gave  the  check  to  him  (the  witness)  and  on 
his  return  with  the  plaintiff  to  Baltimore  the  plaintiff  paid  him 
the  amount  of  the  check,  and  he  delivered  it  to  him  with  his 
indorsement  upon  the  back  of  it.  The  sworn  statement  of  the 
officers  of  the  company  made  to  the  Insurance  Commissioner  of 
Maryland,  in  1877  and  1878,  was  then  put  in  evidence  to  prove 
the  then  value  of  the  stock.  The  next  proof  was  of  the  demand 
of  the  plaintiff  upon  the  defendant  for  the  certificate  of  stock  in 
question,  and  his  refusal  to  deliver  it. 

For  the  defendant  it  was  proved  that  at  a  previous  meeting 
of  the  company  it  was  decided  to  call  in  all  the  old  stock  at 
five  per  cent,  of  its  par  value,  the  like  amount  of  new  stock  to 
be  issued  to  the  holder  of  the  old  stock  upon  the  surrender  of  it 
and  paying  to  the  company  fifty  per  cent,  of  the  par  value  of  it, 
and  that  Mr.  Durant,  the  principal  witness,  who  had  just  been 
examined  for  the  plaintiff,  had  been  appointed  at  that  meeting 
an  agent  of  the  company  to  buy  up  the  stock  of  the  company 
for  it,  and  that  the  plaintiff  had  concurred  and  agreed  in  the 
conclusion  of  the  company  to  buy  in  all  the  old  stock  of  it  at 
five  per  cent,  of  its  par  value,  and  had  agreed  to  surrender  any 
old  stock  he  might  hold  or  buy,  and  accept  new  stock,  and  pay 
fifty  per  cent,  additional  for  it,  and  further  agreed,  at  the  reorgani- 
zation meeting,  when  the  defendant  gave  Mr.  Durant  his  check 
for  the  two  hundred  and  fifty  dollars,   that  he  would  execute 
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and  deliver  to  the  company  a  mortgage  on  a  farm  owned  by  him 
in  Virginia,  to  sectire  the  payment  of  the  additional  fifty  per 
cent,  upon  the  new  stock;  but  he  afterwards  wrote  to  the  com- 
pany that  he  could  not  give  the  mortgage,  and  never  has  given 
it.  No  new  stock  had  been  issued  in  any  case  since  that  agree- 
ment was  entered  into,  without  the  holder's  paying,  or  securing 
the  payment  of,  the  fifty  per  cent,  additional  charged  for  it. 
That  had  been  concluded  and  agreed  upon  by  all  present  at  the 
previous  meeting,  and  among  them  was  the  plaintiff.  The  de- 
fendant, Mr.  Bright,  paid  for  the  stock,  and  was  to  hold  it  until 
all  the  old  stock  should  be  bought  in  and  the  payment  of  the 
fifty  per  cent,  additional  on  it  had  been  paid  or  secured  to  be 
paid  to  the  consolidated  company.  The  new  stock  was  to  be 
distributed  on  the  payment  for  it  of  five  per  cent,  in  cash  and 
upon  fifty  per  cent,  of  its  par  value  being  paid  in  good  landed 
securities. 

The  Court,  Comegys,  C.  J.,  charged  the  jury  that  to  entitle 
the  plaintiff  to  recover  a  verdict  in  the  action  for  the  alleged 
conversion  by  the  defendant  of  the  certificate  of  stock  men- 
tioned, stated  to  be  a  certificate  of  two  hundred  shares  of  stock 
in  the  Delaware  State  Fire  and  Marine  Insiu-ance  Company,  a 
corporation  of  this  State,  and  claimed  by  him,  the  plaintiff,  to 
have  then  been  worth  twenty-five  dollars  per  share,  but  for 
which  he  paid,  according  to  the  undisputed  testimony  on  both 
sides,  two  hundred  and  fifty  dollars  in  the  aggregate,  it  was  in- 
cumbent upon  him  to  prove  to  the  satisfaction  of  the  jury  that 
the  property  or  ownership  of  it  was  in  him,  and  that  he  had  a 
right  to  the  possession  of  it  at  the  time  of  the  alleged  conversion 
of  it  by  the  defendant,  and  also  that  the  defendant  wrongfvdly 
converted  it  to  his  own  use.  In  such  an  action  as  this  the  own- 
ership of  the  goods  or  property  alleged  in  the  plaintiff  may  be 
general  or  special,  but  the  distinction  between  the  two  it  is  not 
necessary  to  explain,  as  the  claim  here  on  the  part  of  the  plain- 
tiff is  the  general  ownership  and  of  an  unqualified  right  to  the 
possession  of  it. 

The  gist  of    the    action    of  trover    is  the    conversion  of  the 
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property  by  the  defendant  to  his  use,  and  conversion  may  be 
shown  by  any  competent  proof  of  the  actual  fact  of  its  appro- 
priation by  the  defendant  to  his  use.  And  it  may  be  prima  facie 
proved  by  demand  made  upon  the  defendant  for  the  property 
and  his  refusal  to  deliver  it;  but  this  evidence  may  be  rebutted. 
And  if  the  jury  find  in  this  case,  from  the  evidence  before  them, 
that  the  certificate  of  stock  in  question  was,  by  the  agreement 
between  the  plaintiff  and  defendant  and  the  others,  by  which 
the  stock  was  bought  up  at  five  per  cent,  of  its  par  value,  was 
not  to  be  delivered  to  the  plaintiff  imtil  he  had  paid,  or  secured 
to  be  paid  by  a  mortgage  to  the  company  on  his  farm  in  Vir- 
ginia, a  further  or  additional  sum  equal  to  fifty  per  cent,  of  its 
par  value,  which  was  twenty-five  dollars  per  share,  then  the 
plaintiff  could  have  had  no  right  to  the  possession  of  the  certifi- 
cate tmtil  he  had  complied  with  that  agreement,  and  therefore, 
unless  the  jury  were  satisfied  that  he  had  complied  with  it,  he 
could  not  recover  against  the  defendant. 

But,  on  the  contrary,  if  the  jiu"y  find,  from  the  evidence,  that 
the  absolute  right  and  title  to  the  certificate  of  two  hundred 
shares  of  stock  in  the  said  company  was  in  the  plaintiff,  and 
that  the  defendant  had  no  right  to  withhold  the  possession  of  it 
from  him,  then  his  refusal  to  deliver  it  to  him  upon  his  demand 
was  evidence  from  which  they  might  find  a  wrongful  conversion 
of  the  property  by  the  defendant  to  his  own  use,  and  the  plain- 
tiff is  entitled  to  recover  such  an  amount  of  damages  as  he  has 
sustained  by  the  defendant's  act.  The  measure  of  such  damages 
will  be  the  value  of  the  two  himdred  shares  of  stock  in  the  said 
company  represented  in  the  certificate  at  the  time  of  its  conver- 
sion, and  that  was  when  the  possession  of  it  was  demanded  by 
the  plaintiff  and  was  refused  by  the  defendant. 

The  defendant  had  a  verdict. 

Gray,  for  the  plaintiff. 
Lore,  for  the  defendant. 
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Levin   Catts,    defendant   below,    appellant,   v.    Sylvester  W. 
Clements,  plaintiff  below,  respondent. 

If  the  plaintiff  in  an  action  at  the  trial  term,  and  before  the  trial  of  it,  settles 
it  out  of  court  with  the  defendant,  by  accepting  from  him  and  receipting  to 
him  for  a  sum  less  than  the  amount  of  the  note  sued  on  in  full  payment  of  it 
without  anything  said  by  them  as  to  costs,  he  will  be  entitled  to  judgment  for 
costs  accrued  in  the  action  up  to  the  time  of  such  settlement  and  payment. 

On  appeal  from  a  justice  of  the  peace  pronar  in  assumpsit  upon 
a  promissory  note  for  seventy-five  dollars,  by  payee  against  the 
maker  of  it,  with  the  usual  pleas  and  issues,  and  on  the  list  for 
trial  at  this  term,  and  when  called  Spruance,  for  the  defendant 
below,  informed  the  court  that  the  case  had  been  settled  the  day 
before  between  the  parties  themselves,  out  of  coiu"t,  by  the  de- 
fendant's paying  the  plaintiff  sixty  dollars  and  taking  his  receipt 
for  that  amount,  and  in  full  of  the  promissory  note  which  he 
produced;  but  nothing  was  said  in  the  receipt,  nor  agreed  upon 
between  them,  as  to  the  costs  of  the  suit  thus  concluded  and  ended 
by  them.  The  question  then  arose  between  him  and  /.  H.  Rod- 
ney, for  the  plaintiff  below,  which  of  the  parties,  imder  the  cir- 
cumstances was  liable  for  the  costs  of  the  suit. 

Spruance  contended  that  the  defendant  was  entitled  to  a  judg- 
ment for  his  costs  in  the  suit  on  the  receipt  and  admission  of  the 
plaintiff  that  he  had  been  paid  by  the  defendant  in  ftill  of  the 
note  yesterday;  and  further  said  that,  although,  with  the  tinder- 
standing  that  the  case  had  been  settled,  the  witnesses  had  been 
discharged  yesterday  from  any  further  attendance  upon  the  court 
if  there  was  any  doubt  about  the  defendant's  being  entitled, 
under  the  circumstances,  to  a  judgment  for  his  costs  of  suit  up  to 
that  time,  he  could  and  would  at  once  proceed  to  a  trial  before 
a  jtuy  to  be  immediately  empannelled  for  the  prupose,  and  upon 
payment  of  the  note  in  full  before  them,  the  defendant  would 
be  entitled  to  a  verdict,  and  upon  that  he  would  be  entitled  to 
the  judgment  of  the  court  against  the  plaintiff  for  his  costs. 

Houston,  J.     The  issue  now  joined  on  the  plea  of  payment 
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imports  a  payment  in  full  before  the  action  was  commenced,  and 
not  within  the  last  two  days,  and  which,  of  course,  could  have 
been  no  defence  to  the  action  when  it  was  commenced,  or  the  plea 
of  payment  was  pleaded  to  it,  or  when  the  appeal  was  taken, 
and  yet,  as  now  presented,  it  is  a  full  admission  on  the  part  of 
the  defendant  that  the  plaintiff  had  a  good  cause  of  action  on 
the  note  to  the  amount  of  sixty  dollars  up  to  that  time.  But, 
before  you  can  get  this  pa^ntnent  as  a  matter  of  defence  before  a 
jury,  as  the  pleadings  now  stand,  you  must  apply  for  leave  to 
amend,  and  file  it  in  the  nature  of  a  plea  puis  darrien  continuance, 
or  as  a  payment  in  full  made  since  the  suit  was  brought  and 
pleaded  to  issue. 

The  Court,  however,  concluded  to  let  the  case  stand  until  an- 
other day,  and  requested  the  coimsel  on  both  sides  to  consider  the 
matter  further  and  produce  authorities  to  show  for  which  of  the 
parties  the  judgment  for  costs  should  be  rendered  in  such  a  case. 

Upon  the  following  day  the  case  was  called  again. 

Rodney,  for  the  plaintiff.  It  was  the  ancient  doctrine  of  the 
common  law,  that  payment  of  a  smaller  sum  than  the  amount  of 
the  debt  cotild  never  be  set  up  as  an  extinguishment  of  the  debt, 
upon  the  general  ground  of  want  of  consideration.  2  Greenl.  Ev., 
§  516.  So,  the  annotincement  of  a  debtor  that  he  is  paying  a 
less  amount  in  full  payment  of  the  whole  does  not  amount  to  a 
legal  satisfaction,  although  the  creditor  takes  the  offered  s\im  in 
silent  acquiescence.  5  East.,  232;  32  N.  Y..  691;  4  Green,  544. 
And  it  has  even  been  found  necessary  to  decide  that  payment  and 
acceptance  of  the  full  amount  of  a  debt  may  be  pleaded  in  satis- 
faction of  the  debt  and  nominal  damages  resulting  from  non- 
payment. 16  M.  &  W.,  61;  2  Com.  B.,  500.  Though  if,  after 
suit  brought,  the  payment  is  accepted  only  in  satisfaction  of  the 
debt  and  nominal  damages,  the  plamtiff  may  continue  the  action 
to  judgment  in  order  to  recover  costs.  2  Hill  on  Contr.,  149; 
20  L.  J.  C.  P.,  81;  12  Com.  B.,  261. 

Spruance.     It  would  be  a  good  defence  imder  a  plea  of  accord 
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and  satisfaction,  the  rule  as  to  which  is,  that  the  accord  and  satis- 
faction must  be  simultaneous,  and  to  show  that  they  were  so,  it 
must  appear  not  only  that  the  sixty  dollars  were  paid  to  the 
plaintiff  but  that  it  was  received  by  him  in  satisfaction  of  the 
note;  and  whether  it  was  so  received  and  accepted  by  him  is 
entirely  a  question  for  the  jury.     2  Pars,  on  Contr.,  685,  n.  r. 

By  the  Court.  The  plea  of  payment  of  the  promissory  note 
on  which  the  action  was  foimded  at  the  time  when  it  was  made, 
would  be  the  only  proper  plea  in  the  case,  as  it  was  paid  in  money 
and  was  received  by  the  plaintiff  in  full  payment  of  the  promis- 
sory note  for  seventy-five  dollars.  But  nothing  more,  so  far  as  it 
appears  in  the  case.  In  regard  to  a  tender,  the  general  rule  of 
law  is,  that  if  it  is  made  after  suit  brought,  to  be  effectual  it  must 
be  of  the  simi  due  with  interest  and  costs  accrued  up  to  the  time 
when  it  is  made;  and  the  general  rule  also  is,  that  when  money 
is  brought  into  court  by  a  defendant  in  action,  on  leave  obtained 
for  that  purpose,  without  having  been  before  tendered,  and  the 
plaintiff  accepts  the  amount,  he  is  entitled  to  costs  accrued  in 
the  action  up  to  that  time.  And  we  think  the  same  ruling  and 
principle  of  practice  is  property  applicable  to  a  case  like  this,  and 
accordingly  give  judgment  in  this  case  for  the  plaintiff  below  for 
costs  accrued  in  the  action  up  to  the  time  of  the  payment  of  the 
note  in  full  to  him  by  the  defendant  below. 


James  Mulrine  v.  Washington  Lodge,  No.  5,  L  O.  O.  F. 

In  the  mechanic  lien  statute  the  word  "contractor"  in  contradistinction  to  a 
"material  man"  is  limited  and  restricted  in  its  meaning  and  application  to 
such  a  person  as  contracts  to  do  the  work  in  whole  or  in  part  of  any  building 
or  structure,  and  also  to  furnish  the  materials  required  for  it;  but  no  one 
who  merely  furnishes  materials  for  it,  or  works  on  the  building  without  con- 
tracting to  furnish  the  materials  required  for  it,  is  a  contractor  in  the  mean- 
ing and  contemplation  of  the  statute. 

To  entitle  a  material  man  under  it  to  recover  for  material  furnished  to  a  sub- 
contractor to  do  the  stone  and  brick  work  of  a  building  and  used  in  the 
erection  of  it,  he  must  have  furnished  them  on  the  credit  of  the  building, 
and  not  of  the  sub-contractor  only. 
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Scire  Facias  on  a  mechanic's  lien  by  James  Mulrine  against 
Washington  Lodge,  No.  5,  Independent  Order  of  Odd  Fellows, 
owners  or  reputed  owners  of  the  building  or  structure  known  as 
Odd  Fellows'  Hall  in  the  city  of  New  Castle,  and  Harry  Lape, 
contractor,  and  Benjamin  F.  Perkins,  sub-contractor,  on  a  claim 
of  two  hundred  and  seventy  dollars  and  ten  cents  for  stone  for 
the  building  furnished  on  its  credit  in  the  erection  of  it,  with 
interest  thereon  from  October  1st,  1879.  The  plaintiff  put  in 
evidence  the  records  of  the  deed  to  the  defendant  company  for 
the  lot  of  ground  on  which  the  building  had  been  constructed, 
and  that  he  owned  and  worked  a  stone  quarry  on  the  Brandy- 
wine  at  the  time,  and  was  called  on  there  by  Benjamin  F.  Per- 
kins and  asked  at  what  price  he  would  furnish  stone,  and  he 
told  him  at  one  dollar  and  ten  cents  per  perch,  and  that  he 
shipped  eleven  boat  loads  of  it  from  the  Brandywine  to  wharves 
at  New  Castle,  and  by  the  carter  there  that  he  hauled  that  n\mi- 
ber  of  boat  loads  of  stone  from  the  wharves  of  New  Castle  to 
the  site  of  the  building.     On  closing  with  this  evidence. 

Lore  for  the  defendant  moved  a  non-suit.  By  the  provision 
of  the  act  the  lien  of  the  claim  and  the  judgment  upon  it  dates 
from  the  day  on  which  the  delivery  of  the  materials  was  com- 
menced, but  that  has  not  been  proved  with  sufficient  precision, 
and  should  be  definite  and  certain.  Again,  it  should  be  proved 
that  they  were  furnished  by  the  plaintiff  on  the  credit  of  the 
building,  for  this  is  put  in  issue  by  one  of  the  pleas  on  the  record, 
but  this  has  not  been  proved;  on  the  contrary,  the  evidence  is 
that  the  stone  was  not  delivered  at  the  building,  but  on  the 
wharf  at  New  Castle  for  Mr.  Benjamin  F.  Perkins,  and  there  is 
not  a  particle  of  proof  that  it  was  either  sold  or  delivered  to  him 
by  the  plaintiff  for  the  building  in  question,  much  less  on  the  credit 
of  it.  On  the  contrary,  from  the  little  evidence  there  is  before 
the  coiu-t"  and  jury  on  that  point  the  only  presumption  could  be 
that  the  plaintiff  sold  and  delivered  the  stone  to  Perkins  as  the 
purchaser  of  it  for  his  own  use  and  upon  his  credit  solely. 

Nields  for  the  plaintiff.     Under  the  statute  any  evidence  tha 
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the  materials  were  furnished  in  or  about  the  building  is  sufficient, 
without  explicit  or  positive  proof  that  they  were  furnished  on  the 
credit  of  it.     56  Pa.,  87;  62  Pa.,  1. 

The  Court  refused  the  motion  for  a  non-suit  on  the  ground 
that  there  was  some  evidence  before  the  jury  on  the  point  made 
by  the  counsel  for  the  defendant  and  it  would  therefore  have  to 
leave  the  question  of  its  effect  and  sufficiency  to  their  considera- 
tion hereafter,  where  the  decision  of  it  properly  belonged. 

Lore  before  the  jury.  The  claim  in  this  case  was  filed  in  the 
office  of  the  prothonotary  on  the  27th  day  of  December,  1879, 
and  within  ninety  days  after  the  delivery  of  the  stone  for  the 
building  in  question  was  finished,  but  as  according  to  the  facts 
proved  in  the  case  the  plaintiff  was  to  be  considered  a  contractor 
within  the  meaning  of  the  statute  for  furnishing  the  stone  for  it, 
which  expressly  provides  that  no  contractor  shall  file  his  claim 
under  it  until  after  the  expiration  of  ninety  days  from  the  com- 
pletion of  the  building  or  structure,  it  was  manifest  that  the 
plaintiff  in  this  case  filed  his  claim  too  soon  and  directly  contrary 
to  the  very  words  of  the  law;  and  the  court  would  consequently 
instruct  the  jury,  he  had  no  doubt,  that  he  could  not  recover  in 
the  action.  He  also  again  made  the  point  raised  on  his  motion 
for  a  non-suit,  and  contended  that  there  was  not  sufficient  evi- 
dence before  the  jury  that  the  plaintiff  furnished  the  stone  on 
the  credit  of  the  building,  or  even  on  the  credit  of  the  owners  of 
it,  or  on  the  credit  of  any  other  person  than  Mr.  Benjamin  F. 
Perkins,  to  warrant  them  in  finding  a  verdict  for  the  plaintiff. 

Nields  on  the  contrary  contended  that  the  plaintiff  was  not 
a  contractor  to  build  or  perform  work  on  a  structure  within 
the  meaning  of  the  statute,  but  obviously  was  what  is  counted 
and  considered  as  a  material  man  in  it,  for  one  who  furnishes  on 
the  credit  of  any  building  or  structtire  materials  of  any  kind 
whatever  to  be  used  in  the  construction,  alteration  or  repair  of 
any  building  or  structure,  is  a  material  man,  and  having  a  claim 
as  such    against  any   building,    the  owner  or   owners  of  it,    or 
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builder  or  builders  who  have  contracted  to  build  it,  or  to  work 
on  it,  or  on  any  part  of  it,  and  at  the  same  time  to  furnish  ma- 
terials for  such  work  on  it,  is  expressly  required  by  the  statute 
to  file  such  claim  for  fvirnishing  such  materials  within  ninety 
days  after  the  delivery  of  them;  and  therefore  the  claim  in  this 
case  was  not  filed  too  soon,  or  contrary  to  the  statute,  but  strictly 
in  conformity  with  the  proper  provisions  of  it  in  that  respect. 
And  there  was  s\ifficient  evidence  before  the  jury  to  satisfy  them 
that  the  plaintiff,  who  was  not  a  stone  mason,  nor  a  builder  of 
houses  or  structures  of  any  kind,  but  the  owner  of  a  stone  quarry 
and  quarried  and  sold  stone  for  such  pruposes,  furnished  the 
stone  sold  and  delivered  by  him  at  New  Castle  in  this  case  for 
the  Odd  Fellows'  Hall  there,  on  the  credit  of  that  building,  and 
was  justly  entitled  to  their  verdict  in  this  action. 

The  Court,  Comegys,  C.  J.,  charged  the  jury  that  it  was  purely 
a  question  of  law  in  this  case  depending  upon  the  construction  of 
a  statute,  and  the  court  must  say  to  them  in  so  many  words,  that 
the  plaintiff  in  the  action,  James  Mulrine,  was  not  a  contractor, 
but  a  material  man  within  the  meaning  and  designation  of  those 
respective  terms  or  phrases  as  employed  in  the  statute  in  dis- 
tinction of  the  one  from  the  other.  Everybody  hired  to  work  on 
and  every  day  laborer  employed  in  building  a  house  for  another 
is  in  a  general  sense  a  contractor  to  perform  work  and  labor 
upon  it,  and  the  same  may  be  said  of  any  one  who  furnishes 
any  materials  for  it  by  special  or  implied  agreement  for  the  con- 
struction of  it,  but  this  general  sense  is  not  the  sense  in  which 
the  term  contractor  is  used  in  the  statute,  as  it  became  indis- 
pensably necessary  in  the  framing  and  enactment  of  it,  and  to 
carry  out  the  peculiar  policy  and  designs  of  it  in  its  several  pro- 
visions, to  establish  a  marked  distinction  between  what  shall 
constitute  a  contractor  and  what  a  material  man,  or  what  shall 
constitute  a  contractor  in  contradistinction  to  a  material  man 
within  the  meaning  of  the  words  as  they  respectively  occur  in  it, 
and  in  it  to  limit  and  restrict  the  general  meaning  of  the  word 
contractor  to  such  persons  only  who  contract  to  do  the  whole  or 
any  part  of  the  work  in  the  construction  of  any  building  or 
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structure,  and  also  to  furnish  the  materials  required  for  such  con- 
tract; and  no  other  than  such  a  person  is  a  contractor  in  con- 
templation of  the  act.  And  such  being  the  law,  and  the  plain- 
tiff therefore  not  being  a  contractor,  but  a  material  man  in  the 
meaning  of  it,  according  to  the  evidence  so  far  as  it  goes  and  is 
admitted  on  the  part  of  the  defendant,  we  must  further  say  to 
you  that  the  claim  of  the  plaintiff  as  a  material  man,  and  not  a 
contractor  under  it,  was  not  filed  too  soon  or  contrary  to  the 
statute,  but  in  accordance  with  the  provision  of  it  in  such  a  case 
as  this. 

There  is  no  direct  proof  that  the  plaintiff  furnished  the  quan- 
tity of  stone  proved  on  the  credit  of  the  building  in  question, 
the  Odd  Fellows'  Hall,  at  New  Castle,  but  it  is  in  proof  that 
Benjamin  F.  Perkins,  the  sub-contractor  for  fiu-nishing  the  stone 
and  bricks  for  it  and  the  stone  and  brick  work  in  the  erec- 
tion of  it,  called  on  the  plaintiff  who  owned  and  worked  a  stone 
quarry  on  the  Brandywine,  and  informed  him  that  he  had  such 
a  contract  on  it,  and  asked  him  at  what  price  he  could  furnish 
him  with  stone  for  it  delivered  on  the  wharf  at  New  Castle,  and 
he  replied  that  he  would  furnish  it  at  one  dollar  and  ten  cents 
per  perch  delivered  on  the  wharf  there,  and  that  the  plaintiff 
soon  afterwards  proceeded  and  delivered,  the  stone  in  successive 
boat  loads  on  the  wharf  there,  and  as  fast  as  it  was  so  delivered 
Perkins  had  it  carted  to  the  site  of  the  building,  and  that  it  was 
used  by  him  under  his  sub-contract  in  the  erection  and  construc- 
tion of  it;  and  it  would  be  for  the  jury  to  consider  and  deter- 
mine from  all  the  evidence  before  them  in  the  case  whether  the 
plaintiff  fiu-nished  the  stone  on  the  credit  of  the  building  in  the 
construction  of  which  it  was  intended  to  be  used  and  was  so 
used  by  Perkins,  or  on  the  credit  of  Perkins  only,  for  the  jury 
must  be  satisfied  from  the  evidence  before  them  that  the  mate- 
rial or  stone  in  question  was  furnished  by  the  plaintiff  on  the 
credit  of  the  building  to  warrant  them  in  finding  a  verdict  in 
his  favor;  otherwise  their  verdict  should  be  for  the  defandant. 

The  defendant  had  a  verdict. 
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Kent  County  Mutual  Insurance  v.  Eben 
Burrows. 

The  rental  share  of  a  crop  of  wheat  sown  by  an  outgoing  tenant  the  fall  before 
his  tenancy  terminated,  on  a  sale  of  the  demised  premises  upon  a  judgment 
against  the  landlord  in  the  meanwhile  and  the  purchase  of  them  by  another, 
is  apportionable  under  the  statute. 

A  CASE  stated  as  follows:  The  Kent  County  Mutual  Insur- 
ance Company  for  the  use  of  William  Denny,  executor  of  Wil- 
liam Denney,  deceased,  against  Eben  Burrows,  garnishee  of 
Benjamin  F.  Blacldston.  Eben  Burrows,  the  defendant,  was 
the  tenant  of  Benjamin  F.  Blacldston,  of  a  farm  situated  in  Kent 
County,  for  one  year  commencing  March  1,  1879,  and  ending 
March  1,  1880.  The  rent  reserved  was  one-third  part  of  the 
grain  produced  payable  in  kind.  As  outgoing  tenant  he  sowed 
a  crop  of  wheat  thereon  in  the  fall  of  1879,  and  on  the  23d  day 
of  October,  1879,  after  the  same  was  sown,  the  plaintiff  issued 
a  fi.  fa.  attachment  out  of  the  Superior  Court  on  a  judgment 
against  Benjamin  F.  Blackiston,  the  landlord,  which  was  served 
upon  the  defendant  prior  to  the  October  Term,  1879,  and  whereby 
he  was  duly  summoned  as  garnishee.  On  the  18th  day  of  De- 
cember, 1879,  the  farm  of  Blackiston,  of  which  the  said  Biurows 
was  tenant,  was  sold  by  the  sheriff  of  Kent  Coimty,  and  at  said 
sale  Anne  Blackiston  became  the  purchaser,  and  the  sale  was 
confirmed  at  the  April  Term,  1880.     Prior  to  the  attachment  by 
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the  plaintiff  as  aforesaid,  another  attachment  after  judgment  had 
been  issued  out  of  said  court  against  Benjamin  F.  Blackiston,  at 
the  suit  of  WilHam  Knabe  and  the  same  Eben  Burrows  had 
been  summoned  as  garnishee,  and  on  that  attachment  answered 
that  he  was  indebted  in  the  sum  of  two  hundred  and  thirty-two 
dollars  and  eighty-four  cents,  it  being  the  value  of  the  com  rent 
for  the  year  1879,  ending  March  1,  1880.  Of  this  amount  the 
sum  of  one  hundred  and  eighty-six  dollars  and  forty-two  cents 
was  paid  to  the  said  Knabe  as  attaching  creditor,  and  the  residue, 
forty-four  dollars  and  twenty-six  cents,  was  paid  to  the  said  Anne 
Blackiston,  the  purchaser,  they  being  the  several  amounts  to 
which  they  were  respectively  entitled  according  to  the  appor- 
tionment prescribed  by  the  statute,  which  appear  by  Garnishee 
Docket,  No.  2,  p.  250. 

There  was  no  other  rent  arising  out  of  the  said  tenancy  except 
the  wheat  crop  sown  as  aforesaid.  At  the  harvest  of  1880,  Eben 
Burrows  cut  and  saved  the  wheat  sown  in  1879,  and  on  a  sale 
thereof  made  by  him  the  proceeds  of  the  share  thereof  payable 
as  rent  was  three  hundred  and  twelve  dollars  and  eighty-seven 
cents,  which  sum  has  been  in  his  hands,  or  in  the  hands  of  the 
purchaser  ever  since,  to  whom  he  paid  it  over  on  taking  a  bond 
from  him  for  the  amount  of  it.  Of  this  money,  the  plaintiff  in 
this  attachment  claims  that  he  is  entitled  to  receive  from  the  said 
Eben  Burrows,  as  garnishee,  the  sum  which  bears  the  same  pro- 
portion to  the  whole  sum  of  three  hundred  and  twelve  dollars 
and  eighty-seven  cents,  as  the  time  which  had  elapsed  between 
the  first  day  of  March,  1879,  and  the  day  of  sale,  bears  to  the 
whole  time  between  the  first  day  of  March,  1879,  and  the  first 
day  of  March,  1880,  with  interest  thereon  for  one  year. 

The  plaintiff  and  defendant  respectively  submit  to  the  court 
the  adjudication  of  the  whole  question  as  to  how  much  of  said 
money,  if  any,  the  plaintiff  is  entitled  under  the  said  attach- 
ment, and  that  for  whatsoever  sum  the  court  shall  be  of  opinion 
the  said  plaintiff  is  entitled  to,  judgment  shall  be  entered  in  his 
favor  against  the  defendant,  with  interest  as  aforesaid  and  costs; 
but  if  the  court  shall  consider  that  the  plaintiff  is  not  entitled 
to  any  part  thereof,  then  judgment  for  the  defendant,  with  costs. 
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Smithers  for  the  plaintiff.  It  is  a  question  of  apportion- 
ment of  the  rent  mentioned  in  the  case  stated,  between  the 
parties  to  this  suit,  under  Section  22  of  the  statute  on  the 
subject.  Cum.  on  Landl.  and  Ten.  (6  Law  Libr.,  54);  Rev. 
Code,  787;  Stat,  of  Anne,  11th  chap.,  14  (British  Statutes, 
409,  410),  giving  the  right  to  distrain  after  the  determination 
of  the  lease.  3  Co.  Lit.,  202;  1  Brightley's  Dig.,  451,  §  143, 
which  differs  from  our  statute;  2  Rawle,  276;  Rev.  Code, 
680,  §  28;  4  Barr.,  146;  Rev.  Code,  709,  §  15;  Rev.  Code', 
680;  Purd  Dig.,  281;  82  Pa.,  125. 

Day  for  the  defendant.  The  custom  for  outgoing  tenants  to 
sow  a  wheat  crop  on  their  demised  premises  a  few  months  before 
the  demise  is  to  cease  by  its  own  limitation,  is  by  no  means 
common  or  uniform  in  this  county  or  State,  and  yet,  if  it  is 
relied  on  or  is  essential  to  a  plaintiff's  right  of  recovery  in  any 
case,  such  custom  must  be  alleged  and  proved.  1  Harr.,  522; 
70  N.  Y.,  180;  Doug.,  201;  1  H.  Black.,  5.  And  when  the 
custom  is  local  the  court  requires  it  to  be  pleaded.  16  East., 
70;  20  E.  C.  L.,  201;  1  Harr..  522;  2  Harr.,  75;  4  Harr., 
224. 

Smithers.  The  counsel  on  the  other  side  lays  the  whole  stress 
of  his  argument  on  the  alleged  ground  that  there  is  no  general 
custom  in  this  State  for  an  outgoing  tenant  to  sow  wheat  on  the 
premises  in  the  fall  preceding  the  expiration  of  his  tenancy, 
but,  on  the  contrary,  the  practice  of  it  has  been  recognized  in 
our  courts,  and  whenever  it  is  done,  if  nothing  to  the  contrary 
is  shown  or  appears,  it  will  be  presiuned  to  have  been  done  with 
the  mutual  consent  of  the  parties  to  the  lease.  Templeman  v. 
Biddle,  1  Harr.,  520;  4  Houst.,  324;  82  Pa.,  125. 

The  Court  held  that  the  case  stated  in  terms  admitted  that  the 
wheat  crop  in  question  was  subject  to  rent  as  between  the  par- 
ties, and  gave  judgment  for  plaintiff  pursuant  to  the  claim  pre- 
sented on  their  behalf  in  it. 


358  DELAWARE 


Charles  Jackson  v.  James   Delaplaine  and  David  J. 
Wilson,  Constable. 

In  an  action  of  replevin  for  goods  distrained  for  rent  against  a  landlord  and 
his  bailiff,  if  all  the  pleas  in  the  case  are  withdrawn,  except  the  avowry 
and  conusance  admitting  the  taking  of  the  goods  by  them  under  the  distress, 
it  will  entitle  the  defendants  to  the  opening  and  conclusion  in  the  trial  of  the 
case. 

Action  of  replevin  of  goods  distrained  for  rent  in  arrear. 
The  counsel  for  the  defendants  had  withdrawn  all  the  pleas  in 
the  case  except  the  avowry  and  conusance,  to  which  the  general 
replication  was  entered,  and  that  in  this  state  of  the  pleadings 
and  the  issue  presented  by  them  the  burden  of  proving  to  the 
satisfaction  of  the  jury  that  he  had  rightfully  distrained  the 
goods  for  the  rent  demanded,  which  was  the  only  question  now 
involved  in  the  case,  rested  upon  the  defendant,  and  claimed 
that  it  gave  him  the  right  to  the  opening  and  conclusion  of  the 
case  in  the  trial  of  it  before  the  court  and  jury. 

Bird  for  the  defendant  contended  to  the  contrary. 

But  The  Court  held  that  the  defendants  under  the  issues  joined 
were  entitled  to  the  opening  and  conclusion,  Comegys,  C.  J. 
citing  2  Greenl.  Ev.,  §§  564,  565,  566. 

Nields  for  the  plaintiff.  The  claim  is  for  a  balance  of  rent 
to  the  amount  of  three  hundred  and  fifty-six  dollars  and  twenty- 
four  cents  The  whole  rent  for  the  year  was  five  hundred  and 
eight  dollars  and  eight  cents. 

The  witness  to  the  lease  proved  the  execution  of  it  and  a  set- 
tlement in  writing  between  the  parties  on  the  30th  of  April, 
1878,  showing  a  balance  to  be  due  for  the  annual  rent  payable 
on  the  25th  of  March  in  that  year  of  three  hundred  and  fifty- 
six  dollars  and  twenty-four  cents;  and  there  rested. 

Bird  objected  that  there  had  been  no  proof  submitted  of  the 
distress,  and  there  was  no  record  of  it  in  this  court.      He  also 
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offered  in  evidence  a  receipt  for  a  payment  by  Delaplaine,  the 
defendant,  to  Jackson,  the  plaintiff,  of  ninety  dollars,  but  not 
stating  that  it  was  for  or  on  account  of  rent,  and  although  the 
day  of  the  month  on  which  it  was  written  was  stated  in  it,  the 
year  was  omitted,  which  was  objected  to,  and,  after  argument, 

The  Court  held  that  it  might  be  proved  aliunde  in  what  year 
the  payment  of  that  sum  had  been  made,  and  also  that  possibly 
there  had  been  no  other  indebtedness  of  Delaplaine  to  Jackson, 
but  for  the  rent,  to  go  as  evidence  to  the  jury  for  what  they 
might  consider  it  worth,  and  charged  the  jury  that  by  a  general 
avowry  the  defendants  admitted  the  taking  of  the  goods  under 
a  distress  for  rent  in  arrear,  but  which  under  the  statute  could 
not  include  a  claim  for  rent  for  more  or  a  longer  time  than  two 
years  before  the  distress  was  made,  and  after  briefly  stating  the 
evidence  on  both  sides,  left  it  to  the  decision  of  the  jury  upon 
the  evidence  submitted  to  them  in  the  case. 

The  plaintiff  had  a  verdict  for  six  cents  damages. 


The  State  ex  relatione  Joseph  S.   Dunlap  et  ah.  v.  Kensey 
John  Stewart  et  al. 

An  information  in  the  nature  of  a  writ  of  quo  warranto  will  lie  at  the  suit  of  the 
vestrymen  of  a  Protestant  Episcopal  church,  incorporated  in  conformity  with 
the  provisions  of  the  statutes  as  trustees  to  take  charge  of  the  temporalities 
of  the  church,  to  recover  their  oflfice  as  vestrymen  against  others  wrongfully 
intruding  into  it. 

This  case  was  tried  before  Comegys.  C.  J.,  and  Houston,  J., 
Wootten,  J.,  absent,  and  was  on  an  information  in  the  nature  of 
a  writ  of  quo  warranto  filed  by  the  Attorney-General  in  the  name 
of  the  State,  at  the  relation  of  Joseph  S.  Dunlap,  Peter  Kline, 
Arthur  Colburn,  Charles  G.  Ash,  George  F.  Brady,  Charles 
Corbit,  Andrew  B.  Mitchell,  and  Nicholas  G.  Price,  against  Ken- 
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sey  John  Stewart,  Henry  W.  Bigger,  Everett  Von  Culin,  Clay- 
ton Von  Culin,  Isaac  Hunter,  and  Mark  M.  Kirby,  and  which, 
in  substance,  alleged  that  Christ  Church,  Delaware  City,  was  and 
is  a  corporation  duly  organized  under  and  by  virtue  of  the  pro- 
visions of  the  act  of  the  General  Assembly  in  that  behalf,  being 
chapter  39  of  the  Revised  Code  of  this  State,  and  a  certificate 
under  the  hands  and  seals  of  A.  S.  Pennington,  Francis  D. 
Dunlap,  A.  Von  Culin,  John  A.  Barr,  and  James  B.'  Henry, 
duly  made,  executed,  and  recorded  in  the  office  for  recording  of 
deeds  in  and  for  New  Castle  County,  in  book  C,  vol.  6,  p.  527; 
and  that,  by  the  filing  of  the  said  certificate,  and  in  pursuance 
of  the  provisions  of  the  said  act  of  Assembly,  the  said  chiirch 
became  incorporated  under  the  name  and  style  aforesaid  as  a  con- 
gregation or  parish  of  the  Protestant  Episcopal  Church  in  the 
Diocese  of  Delaware,  and  subsequently  applied  for  and  obtained 
admission  to  union  with  said  church  in  accordance  with  the  pro- 
visions of  the  constitution  and  canons  thereof,  and  has,  since 
then,  been  duly  represented  in  the  annual  convention  thereof, 
and  that,  by  the  express  terms  of  its  certificate  of  incorporation 
aforesaid,  the  said  congregation  or  parish  professed  adherence  to 
the  said  church  in  its  doctrine,  discipline,  and  worship,  and 
thereby  and  by  its  admission  to  union  with  it  as  aforesaid,  it  be- 
came subject  to  all  the  provisions  of  the  constitution  and  canons 
of  the  said  church,  and,  both  of  that  church  at  large  in  the 
United  States  of  America,  and  of  the  said  church  in  the  diocese 
or  State  of  Delaware. 

And  that,  under  and  by  virtue  of  the  canons  of  the  said  Prot- 
estant Episcopal  Church,  in  the  said  diocese,  the  charge  of  the 
property  of  each  church  in  said  diocese,  and  the  regulation  of  its 
temporal  concerns,  are  vested  in  the  vestry  of  such  church,  con- 
sisting of  the  wardens  and  vestrymen  elected  according  to  the 
provisions  of  the  said  canons  on  Easter  Monday  in  each  year, 
and  which  fell  on  the  eighteenth  day  of  April,  in  the  present 
year,  no  other  day  having  been  appointed  therefor  by  any  charter, 
articles  of  association,  or  by-laws  of  said  church.  That  the  said 
Christ  Church,  Delaware  City,  by  virtue  of  the  premises  now  is, 
and  for  several  years  past  has  been,  a  body  corporate  and  politic. 
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in  law  and  in  fact,  by  the  name  of  Christ  Church.  Delaware 
City,  that  is  to  say,  at  Delaware  City,  in  the  county  aforesaid; 
and  that  Kensey  John  Stewart,  Henry  W.  Bigger,  Everett  Von 
Culin,  Clayton  Von  Culin,  Isaac  Hunter,  and  Mark  M.  Kirby, 
all  late  of  Red  Lion  hundred,  in  said  county,  for  the  space  of 
thirty-five  days  now  last  past,  and  more,  without  any  legal  war- 
rant, grant,  or  right  whatsoever,  have  used  and  exercised,  and 
still  do  use  and  exercise,  the  office  of  members  of  the  vestry  of 
the  said  corporation,  to  wit,  at  Red  Lion  htmdred,  in  the  county 
aforesaid,  that  is  to  say,  the  said  Kensey  John  Stewart  and 
Henry  Bigger  have  each  of  them  used  and  exercised,  and  still 
do  use  and  exercise,  the  office  of  wardens  of  the  said  corpora- 
tion, and  the  said  Everett  Von  Culin,  Clayton  Von  Culin,  Isaac 
Hunter,  and  Mark  M.  Kirby,  have  each  of  them  used  and  ex- 
ercised, and  still  do  use  and  exercise,  the  office  of  vestr\Tnen  of 
the  said  corporation,  to  wit,  at  the  hundred  and  county  aforesaid, 
and  that  the  said  Kensey  John  Stewart,  Henry  Bigger,  Everett 
Von  Culin,  Clayton  Von  Culin,  Isaac  Hunter,  and  Mark  M. 
Kirby,  for  and  during  all  the  time  last  above-mentioned,  without 
any  legal  warrant,  grant,  or  right  whatsoever,  at  the  hundred 
and  county  aforesaid,  have  claimed,  and  still  do  claim  to  be 
members  of  the  vestry  of  the  said  corporation,  and  each  of  them 
hath  claimed,  and  still  doth  claim,  to  be  a  member  of  the  vestry 
of  the  said  corporation,  and  to  have,  use,  and  enjoy  all  the  lib- 
erties, privileges,  and  franchises  to-  the  office  of  members  of  the 
vestry  of  the  said  corporation  belonging  or  appercaining,  which 
said  offices,  liberties,  privileges,  and  franchises  they,  the  said 
Kensey  John  Stewart,  Henry  Bigger,  Everett  Von  Culin,  Clay- 
ton Von  Culin,  Isaac  Hunter,  and  Mark  M.  Kirby,  for  and 
during  the  whole  time  last  above-mentioned  upon  the  said  State, 
usurped,  and  still  do  usurp,  and  each  hath  usurped,  and  still  doth 
usurp,  that  is  to  say,  at  the  hundred  and  county  aforesaid,  to  the 
great  detriment  and  damage  of  the  said  corporation,  to  the  abuse 
of  the  rights,  privileges,  and  franchises  of  the  said  corporation, 
and  against  the  peace  and  dignity  of  the  State. 

To  this  the  defendants  pleaded  as  follows:  That  at  an  elec- 
tion held  in  accordance  with  the  constitution  and  canons  of  the 
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Protestant  Episcopal  Church  of  the  State  of  Delaware,  on  Easter 
Monday — being  the  18th  day  of  April,  A.D.  1881 — they  were 
legally  and  canonically  elected  as  the  wardens  and  vestrymen  of 
said  Christ  Church,  Delaware  City,  the  said  Christ  Church 
being  a  congregation  or  parish  of  the  said  Protestant  Episcopal 
Church  in  the  diocese  of  Delaware,  in  this,  to  wit:  1.  That  the 
said  election  was  held  on  Easter  Monday,  being  the  18th 
day  of  April,  A.  D.  1881,  as  is  prescribed  by  canon  eleven  of 
the  Canons  of  the  Protestant  Episcopal  Church  of  the  State  of 
Delaware.  2.  That  the  said  election  was  opened  in  the  usual 
and  due  form,  and  remained  open  for  a  time  longer  than  had 
been  usual  in  that  parish,  and  that  several  times  before  the  said 
election  was  closed  proclamation  was  made  by  the  chairman  of 
the  parish  meeting  for  persons  who  had  not  voted  to  come  and 
vote.  3.  That  the  said  election  was  held  in  Christ  Church 
building  or  edifice.  4.  That  all  the  persons  who  voted  at  said 
election  for  the  defendants  for  the  offices  of  wardens  and  vestry- 
men were  legally  and  canonically  qualified  as  voters  in  accord- 
ance with  the  second  section  of  said  eleventh  canon  of  said  Prot- 
estant Episcopal  Church  of  the  State  of  Delaware.  5.  That  the 
said  defendants  received  all  of  the  votes  cast  at  the  said  election 
for  the  officers  of  wardens  and  vestrymen  of  said  Christ  Church. 
Delaware  City.  6.  That  the  said  defendants  received  at  the 
said  election  the  largest  number  of  votes  cast  at  said  election  for 
the  offices  of  wardens  and  vestrymen  of  said  Christ  Church, 
Delaware  City,  and  thereof  they  put  themselves  on  the  country. 

On  the  case  coming  up  for  trial  the  counsel  for  the  defendants 
asked  leave  of  the  court  to  withdraw  the  plea  filed,  and  to  enter 
the  following  plea  to  the  jurisdiction  of  the  court  in  the  case, 
which  was  granted  without  objection  on  the  other  side. 

And  che  said  defendants  in  their  own  proper  persons  come 
and  say  that  this  court  ought  not  to  have  or  take  further  cogni- 
zance of  the  action  aforesaid,  because  they  say  that  neither  at 
common  law,  nor  by  virtue  of  any  act  of  assembly  of  the  State 
of  Delaware,  can  this  court,  or  any  other  court  of  the  State  of 
Delaware,  maintain  any  action  at  any  time,  present  or  future, 
in  the  name  of  the  State  of  Delaware,  with  or  without  relators, 
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in  respect  of  the  supposed  course  of  action  in  the  said  informa- 
tion in  the  nature  of  a  writ  of  quo  warranto  mentioned;  and 
this  the  said  defendants  are  ready  to  verify;  wherefore  they 
pray  judgment  whether  this  court  can  or  will  take  further  cog- 
nizance of  the  action  aforesaid,  and  which  was  signed  and  sup- 
ported with  the  names  and  the  affidavit  of  the  defendants  to 
the  truth  of  it  in  the  usual  form,  and  issue  was  thereupon  taken 
on  it. 

Whitely  for  the  defendants.  Proposed  in  the  first  place  to 
discuss  the  question  involved  in  the  plea  to  the  jurisdiction  of 
the  court  in  the  case,  and  for  which  he  might  safely  say,  without 
fear  of  contradiction,  there  had  never  been  before  any  precedent 
in  this  State.  The  writ  of  quo  warranto  was  originally  at  com- 
mon law  a  prerogative  writ  purely,  never  issued  or  prosecuted 
except  in  the  name  and  at  the  suit  of  the  king,  and  never  at  the 
suit  of  a  private  person  or  any  number  of  them,  or  for  the  vin- 
dication of  a  private  or  personal  right  merely  in  any  instance 
whatever.  And  such  was  its  character  until  the  statute  of  9th 
Anne  was  enacted,  and  that  was  solely  for  intrusion  into  such 
municipal  corporate  offices  as  are  mentioned  in  it,  or  for  indi- 
viduals claiming  to  exercise  a  public  office  or  franchise.  High 
on  Extraordinary  Remedies,  §§  592,  594,  597,  602,  Appendix  A, 
585,  589;  Statute  of  9th  Anne,  §  4;  1  Wm.  Black,  93;  High 
on  Ex.  Rem.,  §§  620,  623,  624,  625,  626;  17  Ad.  and  El.,  149 
(79  E.  C.  L.,  149);  §§  5,  11  canon  of  the  church  in  question; 
Morgan  v.  Rose,  22  N.  J.,  583.  And  that  case  was  so  ruled  on 
the  ground  that  the  writ  had  never  been  granted  in  England  in 
any  church  case  whatever,  notwithstanding  a  constitutional  union 
exists  there  between  the  church  and  the  State,  and  the  king,  by 
virtue  of  it,  is  the  recognized  head  of  both.  King  v.  Daubigne, 
2  Str.,  1196;  King  v.  Sheppard,  4  Tr.,  381;  Darley  v.  Queen, 
12;  Clk.  V.  Finelle,  519;  2  Sel.  N.  P.,  1099,  1102;  1  Str.,  394, 
582,  639;  2  Str.,  952,  1090,  1109;  1  Burr,  292;  4  Burr.,  2135; 
1  T.  R.,  453;  2  Tr.,  484.  These  cases  all  show  that  in  Eng- 
land the  remedy  sought  in  this  case  is  applicable  to  public 
offices  and  to  public  officers  only.     In  the  opinion  of  Littledale, 
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J.,  in  the  case  of  the  King  v.  The  Rector  and  Wardens  of  Bir- 
mingham, 34  E.  C.  L.,  150,  it  was  held  that  this  remedy  by- 
information  in  the  nature  of  a  writ  of  quo  warranto  did  not  lie 
in  such  a  case  as  that,  because  it  was  not  a  case  of  usurpation 
upon  the  rights  and  the  prerogatives  of  the  crown.  30  E.  C.  L., 
30,  222,  464;  55  E.  C.  L.,  945;  21  E.  C.  L.,  104;  2  Kent's  Com., 
224.  I  admit  that  a  bank  or  a  railroad  company  incorporated 
by  a  public  act  of  the  legislature  for  the  transaction  of  such 
business  as  they  are  authorized  by  their  public  charter  to  con- 
duct, is  subject  to  this  process  in  our  State. 

The  statute  of  9th  Anne  is  not,  and  never  has  been,  in  force 
in  this  State  or  country.  1  Kent's  Com.,  544;  2  Dal.,  394;  7 
Pet.,  676;  1  Dal.,  67;  15  S.  &  R.,  73,  127.  And  if  that  statute 
is  not  in  force  in  this  State,  what  status  can  this  case  have  in  this 
court,  and  where  do  the  plaintiffs  stand,  or  can  stand  without  it? 
There  were  no  relators  in  such  cases  prior  to  the  statute,  and 
that  was  because  this  process  was  always  instituted  by  the  attor- 
ney-general, and  was  used  only  for  a  usurpation  of,  or  for  an 
encroachment  upon  the  rights,  prerogatives  or  franchises  of  the 
king.  High  on  Ext.  Rem.,  §§  591,  598,  600,  602;  Aug.  and 
Ames  on  Cor.,  470;  5  Mass.,  231.  But  the  State  of  Massachu- 
setts had  a  statute  on  the  subject  of  informations  in  the  nature 
of  a  writ  of  quo  warranto  enacted  as  early  as  the  year  1782,  and 
the  State  of  New  York  also  had  a  similar  statute,  while  there 
is  a  constitutional  provision  on  the  subject  in  the  State  of  Mis- 
souri. 

Bates  {Higgins  with  him)  for  the  plaintiffs. 

The  position  of  the  relators  here  is  not  of  their  own  seeking. 
We  came  at  the  instance  of  the  chancellor  whose  jurisdiction  we 
first  invoked  to  protect  a  trust.  The  jurisdiction  is  one  of  the 
utmost  importance  and  ought  to  be  sustained  if  possible  to  do 
so.  The  nature  and  origin  of  the  jurisdiction  invoked  is  de- 
fined in  High,  §  591.  It  succeeded  the  ancient  writ  of  quo 
warranto,  and  the  object  of  both  is  identical.  High,  §  592; 
Darley  v.  Reg.,  12  CI.  &  Fin.,  535.  The  history  of  the  juris- 
diction is  well  stated  in  High,  chap.  13,  at  the  beginning  of  the 
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subject  of  quo  warranto.  The  object  of  the  ancient  writ  was  to 
inquire,  in  the  name  of  the  king,  of  one  who  usurped  or  claimed 
any  office,  franchise  or  Hberty  of  the  crown,  by  what  authority 
he  supported  his  claim,  in  order  to  determine  the  right.  It  was 
also  used  to  correct  the  misuser  or  the  non-user  of  a  franchise. 
High,  §  592;  Com.  Dig.  Tit.  Quo  War.,  A;  3  Black.  Com., 
262.  The  use  of  the  writ  itself  is  very  ancient,  and  the  first 
recorded  case  in  9  Rich.  I.,  A.D.  1198,  was,  it  is  worthy  of  re- 
mark, in  view  of  the  character  of  the  argtmient  on  the  other 
side,  against  the  incumbent  of  a  church,  calling  on  him  to  show 
by  what  warrant  he  held  the  church.  High,  §  593;  C.  J.  Tindal 
in  Darley  v.  Reg.,  12  CI.  &  Fin.,  557. 

The  jurisdiction  was  never  founded  upon  statute,  but  was 
essentially  one  of  the  common  law,  and  the  course  of  the  statu- 
tory provisions  on  the  subject  has  been  restrictive  and  not  to 
enlarge  the  jurisdiction.  High,  §  594.  The  statute  of  Glou- 
cester, 6  Edw.  I.,  A.  D.,  1278,  gave  no  jurisdiction,  but  provided 
only  for  a  delay  in  the  proceedings.  Its  purpose  was  the  redress 
of  the  subject  against  whom  proceedings  had  been  taken  at 
common  law.  High,  §§  594-595.  The  result  was  to  establish 
a  definite  judicial  tribunal  in  lieu  of  one  created  by  the  crown 
for  occasion.  Ibid.  Grievances  still  remaining  unprovided  for 
were  sought  to  be  corrected  by  the  statute  18  Edw.  I.,  A.D.  1290, 
known  as  the  statute  de  quo  warranto  novum.  It  expressly  re- 
cited as  the  occasion  of  its  passage,  its  raison  d'  etre,  the  delays 
which  had  been  experienced  in  proceedings  in  quo  warranto,  and 
provided  for  the  relief  of  the  subjects  in  several  particulars. 
These  were  the  adjournment  of  the  proceedings  to  a  day  certain, 
the  establishment  of  franchise,  etc.iby  those  who  could  not  show 
seisin,  according  to  the  custom  of  the  realm,  and  the  trial  of  the 
causes  on  the  circuits,  and  that  causes  then  pending  should  be 
adjourned  into  their  shires  until  the  coming  of  the  justices. 
Under  this  statute  many  franchises  were  established  by  prescrip- 
tion, and  its  general  effect  was  a  concession  by  the  sovereign  to 
the  subject.     High,  §  597. 

So  far  then  from  being  the  origin  of  the  jurisdiction  as  is  often 
erroneously  stated,  these  statutes  were  in  fact  regulations  of  an 
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existing  jurisdiction.  Ibid.,  §  598;  Angell  &  Ames  on  Corpus, 
§735. 

The  proceeding  by  information  was  itself  a  common  law- 
remedy,  of  an  early  date.  High,  §  599;  Ch.  J.  Tindal  says  the 
practice  is  very  ancient.  Darley  v.  The  Queen,  12  CI.  &  Fin., 
537.  The  first  case  reported  was  in  10  Will.,  III.  King  v. 
Mayor  of  Hertford,  7  Ld.  Raym,  426.  This  case  being  that  of 
the  mayor  of  a  municipal  corporation,  it  is  to  be  observed  that  it 
antedates  the  Stat.,  9  Anne.  In  Darley  v.  The  Queen  are  enu- 
merated at  p.  537  many  cases  in  which  the  information  was  used, 
among  which  are  "claiming  to  be  a  corporation,  etc."  The  pro- 
cess of  filing  informations  then  took  the  place  of  the  ancient  writ 
and  the  latter  fell  into  disuse.  Both  the  exact  time  and  the  true 
reason  of  this  substitution  are  not  altogether  certain.  Hale  and 
Coke  agree  in  fixing  the  time  as  that  of  the  abolition  of  the  circuits 
in  Eyre,  while  they  differ  as  to  when  that  was  done.  Hale  fix- 
ing it  about  10  Edw.,  3  and  Coke  as  late  as  16  Rec.  II.  While 
Blackstone  attributes  the  change  to  the  length  of  process  upon 
the  original  writ,  and  the  character  of  the  judgment.  High,  § 
599,  600;  3  Elk.  Com.,  263. 

High  adds,  as  another  possible  reason,  the  criminal  character 
of  the  old  remedy  resulting  in  a  fine  against  the  usurper,  as  well 
as  in  a  judgment  of  ouster.  High,  §  600.  But  it  is  clear  upon 
all  the  authorities  that  the  substitution  of  the  proceeding  by  in- 
formation for  the  ancient  writ  long  antedated  the  statute  of 
Anne.  High  as  before  cited;  Darley  v.  Queen,  12  CI.,  1  Fin., 
538. 

The  effect  of  this  statute  and  that  of  4  and  5  Will  &  M.  is 
clearly  and  definitely  settled  to  have  been  regulation  of  an  exist- 
ing jurisdiction,  not  the  origination  of  a  new  one.  Darley  v. 
Queen;  Buller,  N.  P.  The  principal  effect  of  the  statute  of 
Anne  by  judicial  construction  is  the  introduction  of  the  element 
of  judicial  discretion.  Darley  v.  Queen.  In  fact  Angell  &  Ames 
set  forth  three  kinds  of  quo  warranto.  1  The  ancient  writ.  2. 
Informations  at  common  law.  3.  Informations  by  leave  of  the 
court  imder  the  statute  of  Anne.  Ang.  &  Ames,  on  Cor.,  §  732. 
In  England  the  variety  of  cases  is  endless,   but  that  it  will  lie 
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for  cases  of  usurpation  of  a  corporate  office  is  indisputable  upon 
authority.  Darley  v.  Queen,  2  CI.  1  Fin.,  539.  A  charter  in 
England  was  a  grant  from  the  Crown;  in  Delaware  it  is  an  act 
of  incorporation  constitutionally  passed  by  the  General  Assembly. 
Darley  v.  Queen  establishes  in  the  House  of  Lords  upon  a  review 
of  authorities  from-9  Rich.  I.  to  1845,  two  classes  of  cases  to  which 
the  remedy  applies.  1 .  Offices  granted  by  charter — no  distinction 
being  drawn  between  so-called  public  and  private  charters.  2. 
Offices  created  by  law  (but  not  under  a  charter)  when  such  office 
is  of  a  public  nature.  This  must  be  accepted  as  the  law  of  Eng- 
land. What  is  the  anology  in  the  American  States?  1.  Offices 
created  under  acts  of  incorporation  of  whatever  nature  or  for 
whatever  purpose.  2.  Offices  created  by  the  Constitution  or  by 
Act  of  Assembly,  though  not  corporate  offices  when  of  a  public 
nature.  These  two  classes  of  offices  are  recognized  as  the  sub- 
jects of  the  remedy  by  High  in  his  treatment  of  the  subject,  chap- 
ters 14  and  15. 

3.  There  is  no  such  distinction  as  contended  for  between 
officers  of  corporations  of  a  public  and  private  nature.  The  dis- 
tinction between  public  and  private  applies  to  offices  created 
by  law,  but  not  corporate,  and  not  to  offices  of  chartered  corpo- 
rations.    Darley  v.  Queen,  High,  Ch.  15. 

The  very  distinction  contended  for  as  between  public  and  pri- 
vate corporations  is  a  false  one. 

It  has  been  repudiated  by  the  Court  of  Appeals  of  this  State 
Bowers  i;.  P.  W.  &  B.  R.  R.  Co.,  4  Houst.,  506.  Our  statute 
law  distinguishes  between  public  and  private  charters,  and  that 
distinction  is  conclusive  in  the  courts.  It  was  admitted  by  the 
other  side  that  the  jurisdiction  invoked  would  apply  to  the  case 
of  a  bank,  railroad  company,  etc.  In  that  he  admits  away  his 
whole  case.  Banks,  railroad  companies,  instirance  companies 
and  the  like  are  not  incorporated  for  the  purpose  of  giving  them 
powers  not  exercisable  by  individuals,  but  for  the  same  purposes 
as  religious  societies.  Substantially  it  was  admitted  that  when 
there  was  a  franchise  misused  the  right  existed. 

A  corporation  is  itself  a  franchise.  Com.  Dig.  Tit.  Corp.,  F., 
1;   Darley  v.   Queen.     The  franchises  granted   (except  eminent 
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domain)  are  alike  in  all  cases, — to  be  a  corporation, — to  have  suc- 
cession, to  use  a  common  seal,  to  hold  real  estate  so  as  to  make 
it  personal  property,  to  limit  the  individual  responsibility  of  the 
stockholders  or  members,  to  fuse  many  into  one  compact  conven- 
ient entity  adapted  for  the  union  of  interests,  to  sue  and  be  sued 
as  a  single  person.  The  purpose  in  all  cases  is- as  expressed  in  the 
citation  made  on  the  other  side  from  Kent  "to  enable  congrega- 
tions (aggregations  of  persons  united  for  a  single  business  ptir- 
pose)  more  easily  to  manage  their  temporalities."  The  authority 
to  worship  God  is  not  given  by  the  act  of  assembly,  but  the  cor- 
porate powers  to  a  religious  body  are  the  same  as  those  with 
which  any  other  is  endowed.  If,  as  contended,  the  statute  of 
Anne  is  the  fountain  of  power,  municipal  corporations  alone  are 
affected  by  the  right  to  issue  quo  warranto  informations.  But  it 
is  admitted  that  the  right  exists  in  this  State  in  the  case  of 
banks — hence  either  the  statute  of  Anne  exists  in  this  State  and 
by  admission  extends  beyond  municipal  corporations,  or  it  does 
not  exist  in  this  State,  and  without  it  there  is  an  admitted  jtiris- 
diction  in  the  case  of  banks,  etc. 

Then  here  as  to  the  argtmient  ah  inconvinienti,  that  the  ex- 
ercise of  jurisdiction  in  the  case  of  a  church  involves  the  court 
in  multifarious  trival  matters  relating  to  petty  corporations. 
Just  here  is  the  function  of  the  discretion  of  the  court  which 
grants  leave  to  file  the  information  only  in  proper  cases.  Better 
even  the  chance  that  the  attention  of  the  court  may  be  occupied 
by  trival  cases  than  the  utter  failure  of  justice  from  the  lack  of 
a  proper  exercise  of  this  jurisdiction.  But  there  is  no  such 
trouble  to  be  apprehended  since  the  application  of  the  remedy  is 
limited  by  the  discretion  of  the  court  to  proper  cases.  That  dis- 
cretion has  been  exercised — it  was  properly  exercised — the  court 
can  rest  on  it.  No  interests  are  more  important  to  the  well 
being  of  society.  None  more  bound  up  with  the  public  welfare 
in  its  largest  sense.  It  is  provided  for  by  the  public  law  of  the 
State,  passed  at  nobody's  request,  as  an  ordinary  charter,  im- 
portant enough  to  be  incorporated  into  the  revised  public  stat- 
utes of  the  State.  It  effects  not  this  corporation  merely,  but  all 
those  existing  under  this  law.     There  is  no  middle  ground;  they 
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must  contend  either  that  this  remedy  appHes  only  to  municipal 
corporations,  or  that  it  does  apply  to  this  case.  No  middle 
ground  can  be  found  which  can  be  rested  on  any  principal. 
Test  this  by  seeking  to  formulate  the  rule  as  to  public  and 
private  corporations  contended  for  by  the  counsel  on  the  other 
side.  It  cannot  be  done.  It  is  a  mere  arbitrary  assertion  that 
some  things  are  important  and  some  not.  As  to  the  importance 
of  the  objects  of  this  corporation  we  take  issue  with  him. 

The  jurisdiction  in  England  has  been  stated  as  necessarily 
applying  upon  principle  to  all  corporate  offices.  But  in  this 
country,  it  is  much  more  extensively  applied  and  is  regarded  as 
the  appropriate  remedy  for  unlawful  intrusion  into  offices  of 
both  private  and  public  corporations.  High,  §  653.  How  stand 
upon  authority  the  particular  class  of  corporations  now  under 
consideration  ? 

In  England  the  authorites  are  very  meagre,  but  lead  to  these 
conclusions.  In  Rex  v.  Dawberry,  2  Str.,  1196,  an  application 
for  leave  to  file  an  information  in  a  case  of  church  wardens  was 
refused,  bat  with  no  reasons  given.  The  language  of  the  report, 
however,  tends  rather  to  the  conclusion  that  it  was  refused  not 
for  want  of  power,  but  as  an  exercise  of  discretion.  In  King 
V.  Shepherd,  4  T.  R.,  381,  Ld.  Kenyon  expressed  the  opinion 
that  it  would  not  lie,  and  such  seems  to  have  been  accepted  by 
some  authorities  as  the  rule.  But  the  reason  for  refusing  there 
is  one  which  does  not  apply  in  this  country.  It  must  be  ob- 
served that  the  opinion  is  confined  to  wardens  and  does  not  in- 
clude vestrymen  who  are  the  only  purely  lay  trustees — wardens 
having  spiritual  functions.  The  exclusion  of  wardens  from  this 
remedy,  if  it  existed,  was  based  upon  the  fact  that  another  and 
a  summary  ecclesiastical  remedy  existed.  Grant  on  Cor.  (80 
Law  Lib.),  604.  That  there  was  such  a  remedy  there  is  abun- 
dant authority.  Ibid.,  604,  and  authorities  cited.  Com.  Dig. 
Tit.  Eszlin  F.  1,  F.  2. 

Church  wardens  in  England  are  not  corporations,  but  are 
termed  quasi  corporations.  Grant  on  Cor.  (80  Law  Lib.),  600, 
603;  1  Bums  Eccl.  Law,  377.  But  it  was  held  by  Lord  Den- 
man,  in  Rex  v.  Birmingham,  7  A.  &  E.,  257,  that  there  was  no 
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civil  remedy.  The  allusion  in  Darley  v.  Queen  by  the  House  of 
Lords  to  church  wardens  as  a  case  in  which  the  remedy  had  been 
refused  is  obiter  dictum  and,  as  shown  by  the  authorities,  does 
not  give  the  true  reason  of  refusal  in  Rex  v.  Dawberry,  and  is 
in  conflict  with  the  principle  afterwards  laid  by  the  House 
of  Lords  in  the  same  case.  The  EngHsh  cases  of  Rex  v.  Rector 
and  W.,  of  Birmingham,  7  A.  &  E.,  254,  and  Rex  v.  Ramsden, 
3  A.  &  E.,  455,  which  were  cited  on  the  other  side  "as  con- 
clusive," to  use  his  own  expression,  are  practically  overruled  by 
the  House  of  Lords  in  Darley  v.  Queen. 

In  this  country  the  doctrine  is  settled  that  it  is  a  proper 
remedy  in  cases  of  usurpation  of  trustees  of  incorporated  church 
association.  High,  §  664;  Com.  v.  Woelper,  3  S.  &  R.;  Com. 
V.  Cain,  5  Ibid.,  510;  Com.  v.  Arrison,  5  Ibid.,  127;  Com.  v. 
Graham,  64  Pa.  St.,  339;  State  v.  Farris,  45  Mo.,  183.  It  is 
not  material  to  this  argtunent  whether  the  statute  of  Anne  be 
regarded  in  force  or  not.  Probably  it  is  not.  In  Union  Church 
V.  Sanders,  it  was  assumed  in  argimient  that  it  had  been  so  de- 
cided in  State  v.  Wil.  Bridge  Co.,  3  Harr. 

The  fact  that  the  common  law  remedy  exists  in  this  State  is 
beyond  question.  It  is  so  admitted  by  the  other  side,  and  it  is 
a  necessary  implication  from  Union  Church  v.  Sanders,  1  Houst., 
100,  that  mandamus  will  lie  in  case  of  religious  corporations. 
Mandamus  is  of  like  origin  with  quo  warranto,  and  yet  it  will 
hardly  be  contended  that  mandamus  would  not  lie  to  the  officers 
of  what  have  been  called  here  private  corporations.  Yet  from 
the  same  source  comes  that  jurisdiction  for  which  we  contend, 
and  the  statute  of  Anne  has  tjhe  same  relation  to  mandamus  as 
to  quo  warranto,  with  respect  to  the  character  of  the  corpora- 
tion. 

Mr.  Whiteley  referred  to  Sanders'  case  as  dismissed  because 
there  was  no  estate.  Here,  then,  is  no  question  as  to  the  estate 
of  the  trustees.  There  is  absolute  power  of  sale  of  the  property 
under  the  act,  and  subject  only  to  possible  relief  in  equity  against 
an  abuse  of  trust  as  in  N.  J.  case  cited. 

Comegys,  C.  J.     The  question  so  ably  discussed  by  the  coun- 
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sel  on  both  sides  as  to  the  nature  and  extent  of  this  court's  juris- 
diction in  cases  of  quo  warranto,  now  formally  arises  in  this 
State  for  the  first  time,  and  it  is  a  matter  of  regret  to  us  that  the 
necessity  for  deciding  it  promptly  on  this  occasion,  prevents  that 
thorough  research  into  the  origin,  history,  and  exercise  of  the 
remedy  which  we  should  prefer  to  make.  But  whatever  they 
may  be,  it  is  not  to  be  doubted  that  so  far  as  the  common  law  of 
the  writ  is  concerned,  it  has  always  existed  in  this  State,  as  in 
England,  and  the  mode  of  proceeding  in  the  exercise  of  the 
remedy  accompanied  it,  so  far  as  the  same  was  applicable  to  one 
condition  whilst  we  were  a  colony  of  the  British  Crown;  and 
still  exists,  though  we  are  no  longer  such.  It  may  be  safely 
affirmed  that  the  whole  body  of  the  common  law,  both  of  right 
and  remedy,  was  brought  hither  by  our  ancestors  on  their  emi- 
gration from  England,  as  part  of  their  heritage  of  liberty  which 
they  had  received  from  them,  so  far  at  least,  as  any  of  it  suited 
their  changed  condition.  Much  of  it,  no  doubt,  lay  dormant  for 
a  long  period,  no  occasion  or  demand  for  a  resort  to  such  por- 
tions of  it  for  any  purpose  having  arisen,  but  gradually  as  the  in- 
creasing population  of  the  new  cotmtry  begot  new  relations, 
there  arose  controversies  and  contests  growing  out  of  the  busi- 
ness in  which  they  engaged,  and  the  necessities  for  the  redress  of 
injuries  which  resulted  from  the  breach  of  loyal  duties  or  the 
non-performance  of  loyal  obligations  that  called  for  the  use  of 
the  means  to  enforce  observance  through  the  ancient  remedies. 
The  common  law  of  charities  had  so  long  lain  dormant  that  none 
knew  just  what  it  was,  most  judges  and  lawyers  supposing  that 
there  was  no  such  law  in  respect  to  them,  but  that  the  jurisdic- 
tion over  them  was  solely  derived  from  the  well-known  Statute 
of  Elizabeth  in  regard  co  them,  until  the  researches  of  the  crown 
commissioners  into  the  subject  developed  the  fact  that  it  created 
no  new  law  on  the  subject,  but  only  established  a  statutory  mode 
to  protect  them  and  carry  them  into  effect.  And  the  great  case 
of  charities  arising  tmder  the  will  of  Stephen  Girard  called  forth 
all  the  powers  of  research  and  investigation  of  a  great  Philadel- 
phia jurist  into  the  common  law  on  thac  subject  prior  to  and 
independent  of  the  statute,  which  together  with  the  decision  in 
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that  case  placed  it  on  a  foundation  which  was  afterwards  recog- 
nized by  the  Court  of  Appeals  of  this  State  in  a  decision  in  the 
Potter  Will  case  not  likely  ever  to  be  shaken.  The  commn 
law  on  that  subject  had  slvunbered  unknown  to  the  profession 
until  the  former  case  was  argued  and  adjudicated,  and  but  for 
that  decision  it  would  probably  have  remained  in  the  same  con- 
dition imtil  the  present  time.  Similarly  the  law  in  regard  to  quo 
warranto  had  never  been  evoked  and  passed  upon  in  this  State, 
so  far  as  any  deicision  in  our  courts  on  the  subject  is  concerned, 
until  the  institution  of  the  proceedings  in  the  case  now  before  us, 
though  it  had  existence  in  the  womb  of  the  common  law  before 
the  time  of  the  Crusades,  although  never  appearing  upon  the 
st9.tute  books,  as  aided  by  parliamentary  provision  for  its  exer- 
cise, until  the  time  of  the  first  Richard. 

Whatever  the  common  law  of  the  writ  was,  as  to  its  function, 
it  was  part  of  that  vast  mass  of  remedies  for  wrongs  which  was 
brought  over  by  the  first  English  settlers  here,  and  here  it  has 
remained  from  that  period  to  the  present,  ready  at  any  time  to 
be  called  into  action,  but  comparatively  an  unknown,  and  cer- 
tainly an  unused  muniment  of  our  system  of  civil  judicature. 
Unlike  the  statute  law  the  ancient  common  law  never  expires 
from  non-use  or  desuetude,  never  becomes  obsolete;  but  when 
the  occasion  occurs  for  a  resort  to  it,  it  arises  from  a  slumber  how- 
ever long,  as  vigorous  and  efficient,  with  all  its  remedies  at  hand 
for  the  enforcement  of  it,  as  if  it  were  in  daily  use,  though  some 
of  the  means  of  setting  it  in  motion  may  be  unsuited  to  the 
changed  condition  of  the  population  here,  yet  there  is  always 
enough  of  them  to  make  its  influence  efficient,  for  the  elastic 
nature  of  the  general  common  law  system  is  found  to  be  equal  to 
the  production  of  any  method  that  may  be  required  for  any  occa- 
sion. Circimistances  were  constantly  arising  from  the  multifari- 
ous pursuits  and  engagements  of  the  English  people  that  produced 
wrongs  or  liabilities  for  which  the  accustomed  legal  machinery 
furnished  no  remedy,  but  the  ingenuity  of  the  courts  operating 
upon  their  elastic  system  of  jurisprudence  soon  found  a  form  of 
action  suited  to  a  matter  of  judicial  cognizance  where  none  existed 
before.     We  have  a  striking  illustration  of  this  ability  to  pro- 
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vide  new  or  better  remedies  under  that  system,  in  the  action  on 
the  case.  So  also  from  the  time  of  Richard  the  First,  and  from 
the  time  of  the  general  call  by  Edward  the  First  upon  all  who 
were  exercising  am^  franchises  without  authority  to  surrender 
them,  until  the  passage  of  the  statute  of  Gloucester  in  the  sixth 
year  of  his  reign,  and  of  the  succeeding  statute  in  regard  to  the 
same  matter  in  the  eighteenth  year  of  his  reign,  and  also  even, 
down  to  near  the  time  of  the  passage  of  the  statute  of  Anne  on 
the  subject,  the  writ  of  quo  warranto  was  the  only  process  by 
which  usurpers  of  such  privileges  could  be  brought  before  the 
courts  and  made  to  show  by  what  authority  they  claimed  to  hold 
and  exercise  them.  But  the  creation  of  corporate  bodies  by 
charters,  until  then  rarely  done,  and  the  enactment  of  acts  of  in- 
corporation by  Parliament  having  become  more  common,  and 
the  claim  of  right  to  offices  respectively  created  by  them,  set  up  by 
persons  other  than  those  who  were  justly  entitled  to  them  led  to 
the  enactment  of  the  statute  of  Anne  on  the  subject,  to  relieve 
the  crown  from  the  necessity  of  becoming  the  actual  party  plain- 
tiff in  the  writ  when  no  strictly  public  interest  was  concerned  in 
the  proceeding,  and  to  place  the  power  to  employ  it  with  the 
consent  of  the  Court  of  Kings'  Bench,  in  the  hands  of  a  private 
person.  It  did  not,  of  cotirse  run  in  the  name  of  such  private 
person;  but  to  retain  the  form  and  preserve  the  symmetry  of  the 
system  of  remedy  as  it  had  before  existed,  the  writ  was  issued 
and  the  proceeding  was  conducted  as  before  in  the  name  and  on 
behalf  of  the  king,  the  ground  and  motive  for  it  being  the  for- 
mal information  of  such  private  person  or  persons  seeking  the 
benefits  of  the  remedy  filed  in  writing  and  supported  by  their 
affidavit  to  the  truth  of  the  facts  alleged  in  it. 

Such  was,  in  brief,  the  plan  and  system  of  the  remedy  and 
proceeding  in  England  when  and  after  the  statute  of  Anne  was 
passed,  and  when,  at  a  later  day,  the  colonial  legislature  of  this 
State  proceeded  by  statute,  as  early  as  the  year  of  1736,  to  estab- 
lish and  define  the  jvuisdiction  of  the  courts  of  law  and  equity 
within  what  was  then  legally  styled  the  Government  of  the 
Counties  of  New  Castle,  Kent  and  Sussex  upo  i  Delaware,  and 
conferred  general  civil  jurisdiction  on  one  of  the  common  law 
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tribunals  provided  for  in   the  sta:u:e,  in  the  following   terms: 
"A  compecent  number  of  persons  shall  be  commissioned  by  the 
governor,  or  his  lieutenant  for  the  time  being,  under  the  broad 
seal  of  this  government,  who  shall  hold  and  keep  a   courc  of 
record  in   every  county   of   this  government,    which    shall    be 
styled  and  called  the  county  court  of  common  pleas,  which  jus- 
tices, or  any  three  of  them  (according  to  the  tenor  and  direction 
of  their  commissions),   shall   hold  pleas   of  assize,  scire  facias, 
replevins,  informations  and  actions  upon  penal  statutes,  and  hear 
and  determine  all  and  all  manner  of  pleas,  actions,  suits  and 
causes,  civil,  real,  personal  and  mixed,  according  to  the  laws 
and  constitution  of  this  government,  as  fully  and  amply,  to  all 
intents  and  purposes,  as  the  justices  of  the  king's  bench,  com- 
mon pleas  and  exchequer  in  England,  or  any  of  them,  may  or 
can  do."     Lawo  of  Delaware,    1  vol.,   121,   122;  Dig.  of   1829, 
101,  102.     And  this  provision  of  tha:  statute  was  in  force  when 
the  first  constitution  of  the  State,  as  an  independent  government, 
was  afterwards  formed  and  adopted   on   September   20,    1776, 
which  in  one  of  its  articles  provided  as  follows:  "The  common 
law  of  England,  as  well  as  so  much  of  the  statute  law  as  have 
been  heretofore  adopted  in  practice  in  this  State,  shall  remain 
in  force,  unless  they  shall  be  altered  by  a  future   law   of    the 
legislature,  such  parts  only  excepted  as  are  repugnant  to  the 
rights  and  privileges  contained  in  this  constitution  and  the  decla- 
ration of  rights,  etc.,  agreed  to  by  this  convention."     Art.  25, 
Delaware    Laws,    vol.    L,    Appendix,    89.     The    declaration    of 
"Rights  and  Fundamental  Rules  of   the   Delaware   State"   re- 
ferred to  in  the  conclusion  of  the  article  just  stated  had  been 
previously  framed  and  adopted  by  the  convention  on  the  11th 
day  of  the  same  month  before  mentioned.     Ibid.,  79.     And  there 
will  be  nothing  found  in  it  repugnant  to  the  meaning  and  spirit 
of  the  foregoing  article  of  the  constitution  so  far  as  the  proceed- 
ing now  before  us  is  concerned.     And  that  court  continued  in 
existence,   and  that  provision  of  the  statute  remained  in  full 
force,  not  only  under  that  constitution,  but  also  under  the  suc- 
ceeding constitution  of  1792,  and  tmder  the  general  revision  and 
republication  of  the  statutes  of  the  State  in  the  Digest  of  1829, 
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down  to  the  adoption  of  our  present  constitution  in  1831,  by 
which  that  court  and  the  judiciary  system  till  then  established 
was  abolished  and  our  present  system  was  substituted,  but  in 
which  the  framers  of  it  saw  proper,  without  any  precedent  for 
it  in  either  of  the  preceding  constitutions,  to  incorporate  the  fol- 
lowing express  provision  in  creating  the  present  superior  court 
of  the  State  as  a  substitute  for  the  court  of  common  pleas  and 
the  supreme  court  under  the  two  former  constitutions,  and  in 
defining  the  jurisdiction  of  it,  viz.:  "This  court  shall  have  juris- 
diction of  all  causes  of  a  civil  nature,  real,  personal  and  mixed, 
and  all  other,  the  jurisdiction  and  powers  vested  by  the  laws  of 
this  State  in  the  supreme  court  or  court  of  common  pleas." 
Constitution  of  1831,  art.  6,  3;  §  Revised  Code  of  1852,  p. 
31.  Whilst  in  that  general  revision  and  re-enactment  by  the 
legislature  of  the  statutes  of  the  State  in  the  year  1852,  defining 
the  jurisdiction  of  our  present  superior  court,  the  original  provi- 
sion of  the  early  statute,  hereinbefore  first  referred  to,  was  ex- 
pressly re-enacted  and  republished  in  that  year  in  its  original 
and  identical  terms  almost,  and  which  is  as  follows:  "The 
judges  of  the  superior  court,  or  any  two  of  them,  shall  hold 
pleas  of  assize,  scire  facias,  replevins,  informations  and  actions 
on  penal  statutes,  and  hear  and  determine  all  and  all  manner  of 
pleas,  actions,  suits  and  causes,  civil,  real,  personal  and  mixed, 
according  to  the  constitution  and  laws  of  this  State,  as  fully  and 
amply,  to  all  intents  and  purposes,  as  the  justices  of  the  king's 
bench,  common  pleas  and  exchequer  in  England,  or  any  of  them, 
may  or  can  do."  Revised  Code  of  1852,  chap.  92,  §  1,  p. 
317.  And  the  same  is  still  in  full  force  and  effect,  as  it  has 
never  been  repealed  or  abolished  under  any  change  in  the  con- 
stitution of  the  State,  or  altered  or  modified  in  any  manner 
whatever  since  its  re-enactment  substantially  by  the  legislature 
in  1852. 

It  will  be  observed  that  the  jurisdiction  conferred  by  the  stat- 
ute includes  in  express  terms,  as  one  of  its  subjects,  that  of  in- 
formations, and  in  order  that  it  may  be  rescued  from  the  inter- 
pretation given  to  it  by  the  counsel  for  the  defendants,  that  it 
must  be  understood  to  refer  to  informations  for  criminal  offences 
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only  where  that  method  of  proceeding  would  apply,  instead  of 
by  indictment,  or  to  informations  on  penal  statutes  merely,  which 
the  context  would  seem  more  properly  to  warrant,  as  he  sug- 
gested, it  is  only  necessary  to  refer  to  the  constitutional  provision, 
article  1,  section  8,  which  declares  that  no  person  shall  for  any 
indictable  offence  be  proceeded  against  criminally  by  informa- 
tion, except  in  the  special  cases  provided  for  in  the  constitution, 
of  which  this  is  not  one;  and  this  is  the  more  certain  from  the 
fact  that  neither  the  former  court  of  common  pleas  ever  had, 
nor  has  the  superior  court  ever  had,  any  but  civil  jurisdiction  or 
any  authority  to  try  a  purely  criminal  offence,  either  by  indict- 
ment or  information.  And,  therefore,  the  information  referred 
to  in  the  statute  must  be  such  only  as  had  assumed  in  the  courts 
of  England  referred  to,  at  the  time  of  its  original  passage,  the 
nattire  and  character  of  a  civil  action,  instead  of  a  criminal  prose- 
cution, in  the  name  of  the  king.  And  there  is  no  doubt  that 
the  writ  of  quo  warranto  in  that  country  was  originally  a  pro- 
ceeding of  the  latter  character  at  the  instance  and  in  the  name  of 
the  king  against  such  as  had  usurped  rights  or  franchises  with- 
out any  grant  therefor  from  the  crown,  and  there  is  also  no  doubt 
that  informations  in  the  nature  of  quo  warranto,  which  after- 
wards became  in  practice  uniform  substitutes  for  the  writ,  were 
of  a  quasi  criminal  character,  and  the  proceeding  was  substan- 
tially the  same  in  form,  though  much  more  convenient,  expedi- 
tious and  less  expensive  than  on  the  writ  itself.  The  writ  of 
quo  warranto,  however,  never  was  a  strictly  criminal  process,  or 
applicable  in  the  administration  of  criminal  justice  or  in  the 
prosecution  of  any  crime  or  misdemeanor  at  common  law,  but 
it  was  a  prerogative  and  extraordinary  writ  and  remedy  em- 
ployed for  the  preservation  of  the  rights  and  prerogatives  of  the 
crown  in  cases  such  as  we  have  before  mentioned,  and  it  is  cer- 
tain that  an  information  in  the  nature  of  quo  warranto  had  prac- 
tically ceased  to  be  treated  in  England,  notwithstanding  its  form, 
as  essentially  a  criminal  proceeding  long  before  the  enactment  of 
the  colonial  statute  of  this  State  first  above  referred  to. 

Having  thus  disposed  of  the  question  as  to  the  jurisdiction  of 
the  courts  of  this  State  over  informations  of  this  nature,  it  re- 
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mains  to  consider  whether  the  offices,  alleged  in  the  information 
filed  to  have  been  usurped  by  the  defendants,  are  of  such  a  nature 
and  such  importance  as  to  warrant  the  court  in  proceeding  to 
take  further  cognizance  of  the  case.  It  seems  to  be  now  the  settled 
law  in  England  that  the  offices  for  which  this  action  or  remedy 
by  information,  in  the  nature  of  quo  warranto,  will  lie,  must  be 
permanent,  substantive,  and  public,  in  their  nature.  12  CI.  & 
Fin.,  520.  This  is  doubtless  the  law  here  also;  but  these  terms 
have  not  always  been  considered  on  this  side  of  the  Atlantic  to 
mean  the  same  thing  £S  they  mean  on  the  other.  As  to  the  terms 
permanent  and  substantive,  there  is  not,  perhaps,  any  difference 
in  the  meaning  and  acceptation  of  them,  a  permanent  office 
there  and  here  meaning  one  of  fixed  and  certain  tenure,  and  not 
a  merely  casual  one,  or  one  depending  on  another's  will  when- 
ever exercised;  and  a  substantive  one,  meaning  a  distinct  and 
well-established  one,  with  fixed  and  permanent  duties,  being  not 
a  mere  employment  or  agency,  but  a  place  necessary  in  the  con- 
stitution of  the  body  in  which  it  exists.  The  public  nature  of 
it  may  be  admitted,  as  in  England,  shown  by  its  connection  with 
some  public  general  trust  or  employment,  or  some  modified  or 
restricted  service  not  appertaining  to  the  general  body  politic. 
Public  offices  there  seem  to  be  those  only  which  are  a  part  of  the 
apparatus  of  government  at  large,  or  that  of  municipalities  or 
cities,  towns,  etc.  In  the  case  referred  to,  the  question  was, 
whether  the  office  of  the  treasurer  of  the  city  of  Dublin  was 
such  a  public  office  as  would  be  subject  to  an  information  in  the 
nature  of  quo  warranto,  and  it  was  held  that  it  was,  but  upon 
the  ground  that  it  was  an  office  created  by  an  act  of  Parliament; 
and  it  was  further  held  in  that  case  that  the  proceeding  would 
lie  for  usurping  any  office,  whether  created  by  charter  alone,  or 
by  the  crown  with  the  consent  of  Parliament,  provided  the  office 
be  of  a  public  nature,  and  a  substantive  office,  not  merely  the 
fimction  or  emplo}Tnent  of  a  deputy  or  servant,  held  at  the  will 
or  pleasure  of  others,  for,  with  respect  to  such  an  employment, 
the  court  certainly  would  not  interfere,  and  the  information 
would  not  properly  lie.  And  here,  as  there,  we  have  offices  in 
the  technical  sense,  of  a  substantive  nature  in  the  civil  govern- 
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ment  of  the  State,  and  of  the  same  character  in  o\ir  mtmicipal 
corporations,  created  and  established  by  acts  of  our  legislature, 
and  the  only  way  in  which  they  can  be  created  here;  in  regard 
to  the  protection  of  which,  by  such  information,  there  could  be 
no  question;  but,  even  much  more  here  than  there,  we  have  a 
large  nimiber  of  such  public  and  substantive  offices,  created  by 
legislative  authority  in  connection  with  its  grants  of  corporate 
franchises;  and  surely  the  directors  or  other  corporate  officers 
of  such  corporations  are  strictly  as  much  public  officers  for  the 
management  of  the  affairs  and  the  transaction  of  the  business  of 
their  respective  corporations,  as  the  mere  treasurer  of  the  city  of 
Dublin  was,  or  could  possibly  have  been,  for  it  must  not  be  over- 
looked that  the  decision  in  that  case  was  not  put  upon  the  groimd 
that  the  public  nature  of  the  office  in  question  consisted  in  the 
fact  that  it  was  a  substantive  office  in  a  municipal  corporation, 
but  because  it  was  created  by  a  public  act  of  parliament.  It  had 
been  earnestly  and  strongly  contended  by  the  learned  counsel 
for  the  defendants,  that  the  wardens  and  vestrymen  of  Christ 
Church,  Delaware  City,  are  not  public  officers  in  the  meaning  of 
the  law,  nor  their  offices  such  offices,  if  usurped,  that  an  infor- 
mation in  the  nature  of  a  writ  of  quo  warranto  can  be  main- 
tained in  this  court  for  the  recovery  of  them,  because  it  has  been 
ruled  in  England,  in  the  cases  cited  by  him,  that  wardens  of  such 
a  church  in  that  country  cannot  maintain  it  for  a  usurpation  of 
their  offices,  notwithstanding  the  legal  and  recognized  union 
which  subsists  there  between  the  State  and  the  Protestant  Epis- 
copal Church,  and  the  king,  both  in  theory  and  in  fact,  is  the 
head  of  the  Church  there.  But  it  seems  that  such  ecclesiastical 
officers  in  that  country  have  no  corporate  rights  or  franchises, 
except  such  as  are  quasi  merely,  and  besides  that  there  exists  an- 
other and  special  tribunal,  established  in  that  country,  which  has 
cognizance  and  jurisdiction  in  such  cases,  in  which  church  war- 
dens are  concerned,  and  that  they  have  an  adequate  remedy  in 
such  a  case  before  it.  But  here  there  are  no  ecclesiastical  courts 
or  tribunals  recognized  by  law;  the  churches  of  all  denomina- 
tions here,  in  the  absence  of  any  legislation  for  the  purpose,  being 
wholly  dependent  on  the  rules  and  regulations  of  their  own  adop- 
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tion  for  the  government  and  control  of  them  in  their  purely  eccle- 
siastical and  religious  affairs,  and  over  which  our  civil  courts 
have  no  jurisdiction  whatever.  In  this  State,  however,  we  have 
long  had  a  general  act  of  the  legislature,  published  among  the 
public  statutes  of  the  State,  entitled  an  "Act  to  enable  all  the 
religious  denominations  in  this  State  to  appoint  trustees,  who 
shall  be  a  body  corporate  for  the  purpose  of  taking  care  of  the 
temporalities  of  their  respective  congregations,"  and  which  pro- 
vides, in  general  terms,  that  any  religious  society  or  congrega- 
tion of  Christians,  consisting  of  fifteen  or  more  persons,  may  be- 
come incorporated  by  the  election  of  trustees,  not  less  than  three 
and  not  more  than  twelve,  and  taking  a  name  and  certifying  the 
same,  under  the  hands  and  seals  of  said  trustees,  to  the  recorder 
of  deeds;  such  trustees  to  be  elected  at  a  public  meeting  of  the 
society  or  congregation  held  at  their  usual  place  of  worship,  on 
ten  days'  notice  by  advertisement  at  the  front  door  of  such  place, 
and  by  a  plurality  of  votes  of  the  members  present;  that  the 
trustees  so  elected,  and  their  successors,  shall  be  a  corporation, 
by  the  name  so  adopted  and  certified;  shall  have  perpetual  suc- 
cession, with  all  the  incidents  and  franchises  of  a  corporation 
aggregate,  and  with  power  to  purchase,  receive,  hold,  and  enjoy 
property,  real  and  personal,  for  the  use  of  the  said  society  or  con- 
gregation, their  ministers  or  members,  or  for  schools,  almshouses, 
or  burying  grounds;  the  acts  of  a  majority  of  the  trustees  shall 
be  valid;  other  trustees  may  be  elected,  and  vacancies  filled  by 
election,  as  before  prescribed,  and  the  election  of  a  successor  to 
any  trustee  shall  remove  him  from  office. 

These  are  some,  though  not  all  of  the  material  provisions  of 
the  statute  referred  to  for  the  appointment  and  incorporation  of 
trustees  in  general  to  take  charge  of  the  temporalities  of  their 
respective  chtirches  and  congregations  for  the  use  and  benefit  of 
the  same,  and  of  the  provisions  of  which  a  large  proportion  of 
the  churches  or  religious  congregations  in  the  State  have  av^ailed 
themselves.  But  the  ninth  section  of  the  act,  varying  somewhat 
from  the  foregoing  provisions,  specially  provides  "that  the  rector, 
wardens  and  vestrymen  of  any  Protestant  Episcopal  church,  on 
certifying  their  name,  or  style,  as  before  prescribed,  shall  be  a 
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corporation,  with  the  franchises,  rights  and  powers  therein  vested 
in  trustees  of  other  religious  societies."  Rev.  Code  Amended, 
chap.  39,  §.  9,  p.  194.  It  will  thus  be  seen  that  by  one  general 
act  for  the  incorporation  of  trustees  for  religious  societies  or  con- 
gregations of  Christians,  the  wardens  and  vestrymen  of  any 
Protestant  Episcopal  church,  on  complying  with  the  provisions 
of  it,  as  the  trustees  of  other  churches,  become  a  part  of  the  cor- 
poration itself,  and  though  strictly  a  private  body,  they  are  in 
reality  a  public  body,  for  the  functions  in  which  they  are  en- 
gaged are  public  to  all,  and  concern,  as  we  think,  more  than 
anything  else,  the  welfare  of  men.  Incorporated  as  they  are, 
with  the  franchise  of  legal  immortality,  the  power  of  using  an 
artificial  name,  taking  charge  of  and  holding  in  their  corporate 
name  as  trustees,  all  the  property,  real  and  personal,  of  the 
church,  and  transacting  all  its  temporal  business  and  affairs, 
with  power  to  sue,  and  liability  to  be  sued  concerning  them,  it 
would  be,  we  think,  a  view  too  narrow  to  regard  them  as  mere 
servants  or  agents  without  a  substantive  office  or  ftmction  other 
than  such  as  should  be  considered  and  held  to  be  merely  private 
or  temporary  in  its  nature  and  character. 

Can  it  be  possible  that  relief  by  information  in  the  nature  of 
quo  warranto  is  to  be  denied  to  such  official  persons  if  the  offices 
to  which  they  are  entitled  have  been  usurped  by  others?  If 
there  is  to  be  no  relief  had  in  such  a  case  before  the  tribunals 
for  the  administration  of  justice  between  man  and  man,  where 
is  all  the  large  body  of  religious  people  of  the  different  denom- 
inations in  the  State  to  obtain  redress  when  persons  not  chosen 
by  them  according  to  their  forms  intrude  into  the  offices  of  their 
corporate  bodies?  For  if  it  cannot  be  found  in  this  court,  it 
cannot  be  found  elsewhere.  We  think  the  power  to  grant  the 
relief  sought  in  this  method  in  behalf  of  the  relators  is  as  cer- 
tain as  in  behalf  of  other  incorporated  bodies  with  officers  created 
by  law  to  perform  corporative  duties;  and  it  is  not  to  be  suc- 
cessfully denied  at  this  day  and  in  this  country,  we  think,  that 
corporations  and  corporate  offices  created  by  public  statute  come 
within  the  equity  and  the  spirit  of  the  law  in  regard  to  the 
remedy  and  proceeding  in  question;    and    in    support    of    this 
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Opinion  we  would  particularly  refer  to  the  case  of  Common- 
wealth V.  Arrison,  15  S.  &  R.,  127,  and  4  Cranch's  C.  C    Rep 
438. 

Houston,  J.  The  decisions  in  England  on  this  question  have 
been  entirely  under  the  statute  of  9  Anne,  chap.  20,  §  4,  for 
they  have  held  that  informations  in  the  nature  of  quo  warranto 
could  only  issue  in  relation  to  such  public  offices  as  are  men- 
tioned in  the  preamble  to  the  first  section  of  it,  viz.:  "the  offices 
of  mayors,  bailiflfs,  portreeves  and  other  offices  within  cities, 
towns  corporate,  boroughs  and  places  within  that  part  of  Great 
Britain  called  England  and  Wales;"  and  it  was  therefore  only 
such  offices  and  franchises  as  were  originally  derived  from  the 
king,  and  were  of  a  political  and  public  nature,  that  they  con- 
sidered subject  to  their  jurisdiction  under  the  statute.  Queen  v. 
Mouseley,  8  Ad.  &  El.,  946;  King  v.  Ogden,  10  Barn.  &  Cross., 
230.  But  by  the  same  terms  the  operation  of  the  statute  was 
limited  to  England  and  Wales,  and  was  therefore  never  in  force 
in  this  or  any  other  of  their  American  colonies;  and  yet  the 
fourth  section  of  it  contains  an  express  recognition  of  the  fact 
that  such  proceedings  in  cases  of  information  in  the  nature  of  a 
quo  warranto  had  been  usual  before  the  passage  of  the  statute. 
And  that  may  have  been  a  less  restricted  practice  than  was 
afterwards  sanctioned  by  the  statute,  and  that  may  also  have 
been  the  information  and  the  practice  to  which  our  early  colonial 
statute  had  reference,  for  it  was  passed  only  about  twenty  years 
after  the  statute  of  Anne.  But  the  counsel  for  the  defendants 
has  distinctly  admitted  that  a  different  rule  prevails  in  the  States 
of  this  country  and  in  this  State  in  regard  to  it,  and  that  it  may 
be  maintained  here  for  the  usurpation  of  a  franchise  or  a  cor- 
porate office  of  a  private  corporation,  such  as  a  railroad,  a  bank- 
ing, an  insurance,  or  a  turnpike  company  incorporated  by  the 
legislature;  and  the  American  cases  are  abundant  to  sustain  his 
concession  on  that  point;  he  will  find  no  such  case,  however,  in 
England.  The  nearest  approach  to  it,  perhaps,  is  the  case  of 
The  King  v.  Nicholson  et  al.,  1  Strange,  299,  in  which  it  ap- 
peared that  by  a  private  act  of  Parliament  for  enlarging  and 
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regulating  the  port  of  Whitehaven,  several  persons  were  ap- 
pointed trustees,  and  a  power  was  given  to  them  to  elect  others 
upon  vacancies  occurring  in  their  number  by  death  or  otherwise; 
the  defendants  took  upon  themselves  to  act  as  trustees  without 
such  an  election,  and  upon  a  motion  for  an  information  in  the 
nature  of  a  quo  wai'-anto  against  them,  it  was  objected  by  their 
counsel  that  the  court  never  granted  these  informations,  but  in 
cases  where  there  was  a  usurpation  upon  some  franchise  of  the 
crown,  whereas  in  this  case  the  king  alone  could  not  grant  such 
powers,  and,  therefore,  they  constituted  no  prior  franchise  of  the 
crown.  But  the  court  granted  the  motion  and  said  that  informa- 
tions had  been  constantly  granted  when  any  new  jurisdiction  or 
public  trust  was  exercised  without  authority.  That  case  oc- 
curred eight  or  nine  years  after  the  passage  of  the  statute  of  9 
Anne,  and  although  it  would  not  seem  to  fall  within  the  pre- 
amble of  it,  or  within  the  principle  of  the  later  rulings  in  re- 
gard to  it,  and  the  trust  was  conferred  on  the  original  trustees 
by  a  private  act  of  Parliament,  it  was  nevertheless  to  be  con- 
sidered a  public  trust,  because  the  subject  of  it  was  the  enlarge- 
ment and  regulation  of  a  public  harbor  in  the  kingdom. 

I  now  come  to  the  consideration  of  the  corporate  offices  and 
franchise  alleged  to  have  been  ustuped  in  this  case.  The  statute 
of  this  State  for  the  incorporation  of  trustees  to  take  charge  of 
the  temporalities  of  religious  societies  or  congregations  of  Chris- 
tians was  originally  passed  nearly  a  htmdred  and  forty  years 
ago,  and  has  always  been  regarded  as  a  general  and  public  stat- 
ute, and  our  courts  have  taken  judicial  notice  of  it  as  such.  Now, 
a  religious  society  or  congregation  incorporated  under  the  statute 
is  purely  a  secular  institution  like  any  other  civil  corporation 
created  by  the  legislature  for  business  purposes  simply,  to  take, 
hold  and  transmit  in  perpetuity  the  legal  title  and  possession  of 
all  the  property,  real  and  personal,  of  such  religious  society  or 
congregation,  and  has  nothing  whatever  to  do  with  the  spiritual, 
religious  or  ecclesiastical  affairs  or  concerns  of  it,  and  as  such 
they  have  nothing  to  do  with  the  control  or  management  of  the 
church  or  congregation  in  the  great  object  for  which  it  was 
founded,  the  worship  of  God  and  the  salvation  of  the  souls  of 
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men.  But  one  of  their  first  and  highest  duties  under  the  statute, 
after  they  have  thus  been  incorporated,  is  to  see  that  their  cor- 
porate existence  is  properly  continued  and  perpetuated  according 
to  the  design  of  the  statute,  by  the  due  and  regular  election  of 
their  successors  in  office  in  accordance  with  the  rules  and  regula- 
tions of  the  society  adopted  for  that  purpose.  The  object  of  the 
statute  in  requiring  their  incorporation  to  be  recorded  in  the 
office  of  the  recorder  of  deeds  in  the  county  was  to  give  the 
greatest  practicable  publicity  to  it,  and  in  this  way  to  furnish 
record  evidence  of  it  accessible  to  all,  and  when  we  consider 
that  in  these  corporations  is  vested  the  legal  title  and  possession 
and  the  care  and  management  of  all  the  property,  real  and  per- 
sonal, of  their  respective  churches  or  congregations,  and  that  no 
one  can  sue  or  be  sued  in  any  action  at  law  for  or  concerning  it, 
or  any  part  of  it,  but  the  corporation  by  its  name,  and  that  such 
societies  are  already  very  nimierous  and  are  constantly  increasing 
in  the  State,  and  continue  from  generation  to  generation,  and 
rarely  ever  die,  although  the  individual  members  of  them  are 
continually  changing,  and  could  not  securely  hold  the  immense 
amount  of  real  escate  alone  which  they  now  enjoy  in  the  aggre- 
gate throughout  this  State  without  the  intervention  of  such  a 
body  politic  having  perpetual  succession,  we  can  readily  perceive 
the  wisdom  and  propriety  of  its  enactment  for  those  strictly  legal 
and  equitable  objects.  And  viewed  in  this  aspect  as  a  body 
politic  incorporated  for  the  sole  purpose  of  taking  charge  of  their 
real  and  personal  property,  and  the  conduct  and  management  of 
their  temporal  affairs  merely,  why  should  such  a  corporation 
differ  in  legal  principle  from  any  other  private  corporation  cre- 
ated by  the  legislature  for  a  similar  purpose,  such  as  a  railroad, 
a  turnpike,  a  bank,  or  an  insvu-ance  company,  or  any  one  of  the 
many  municipal  corporations  of  the  towns  and  villages  in  the 
State  made  by  the  legislature  in  the  last  few  years  And  yet 
counsel  for  the  defendants  has  distinctly  admitted  in  his  argu- 
ment that  an  information  in  the  nature  of  a  quo  warranto  can 
be  maintained  here  for  the  usurpation  of  a  corporate  office  or 
franchise  in  any  such  corporation  as  I  have  just  mentioned. 
The  preamble  to  the  original  act  clearly  discloses  that  it  wa 
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the  design  of  the  legislature  to  secure  the  churches  and  the  real 
estate  to  the  denominations  of  Christians  which  had  procured 
the  land  and  erected  them,  and  that  they  should  continue  to  own 
and  control  them  by  a  good  and  available  title  in  a  courc  of  law; 
and  although  it  was  enacted,  as  I  have  before  remarked,  nearly 
a  hundred  and  forty  years  ago,  it  has  never  been  repealed,  but 
has  been  re-enacted  without  essential  alteration  in  the  code  both 
of  1829  and  of  1852.  It  would,  therefore,  seem  to  be  altogether 
too  late  now  to  raise  the  question  in  our  courts  whether  such  a 
religious  society  or  congregation  of  Christians  constituting  a 
corporation  aggregate  in  law  has  no  action  or  no  legal  emedy  or 
relief  for  the  unlawful  seizure  of  all  its  property,  real  and  per- 
sonal, and  the  entire  usurpation  of  its  corporate  franchise,  or  of 
any  of  the  offices  existing  in  the  society  for  the  administration 
of  its  temporal  affairs  and  concerns  merely,  as  is  solely  the  case 
with  the  offices  of  wardens  and  vestrymen  in  the  religious  society 
now  in  question.  By  the  constitution  and  canons  of  the  Prot- 
estant Episcopal  Church  they  have  charge  of  the  temporal  con- 
cerns of  their  respective  churches,  among  which  is  that  of  the 
oversight  of  the  temporal  government  of  it,  attending  to  the 
annual  elections  of  the  vestry  and  employing  ministers,  etc.,  and 
by  virtue  of  the  same  the  wardens  and  vestrymen  are  to  be 
elected  by  a  plurality  of  votes  of  the  members  of  the  congrega- 
tion duly  qualified  to  vote  for  them  by  another  canon  of  the 
church,  on  Easter  Monday  in  each  and  every  year,  and  who 
are  to  continue  in  office  for  one  year,  or  until  their  successors  in 
office  shall  be  duly  elected.  Now,  it  is  apparent,  if  the  entire 
office  of  the  vestry  in  one  of  these  churches  may  be  usurped 
without  impunity,  and  without  any  legal  remedy  whatever  to 
recover  it  on  the  part  of  those  lawfully  entitled  to  it,  and  who 
have  been  wrongfully  dispossessed  of  it,  the  congregation  and 
the  denomination  may  as  effectually  and  completely  lose  the 
church  and  all  its  property,  and  all  the  temporal  uses  and  bene- 
fits of  the  incorporated  trust  created  by  the  statute,  as  if  the 
same  were  seized  and  wrested  from  their  possession  and  control 
4pf,tbe  incorporated  trustees  themselves  by  an  equal  number  of 


SUPERIOR  COURT.  385 

State  ex  rel  Dunlap  et  al  v.  Stewart  et  al. 

absolute  trespassers,  while  the  former  would  ht  no  less  at  variance 
with  the  design  of  the  statute  than  the  latter  would  be. 

But  we  are  not  without  American  cases  of  high  authority 
directly  on  the  point  presented  in  this  case,  and  the  first  I  shall 
refer  to  is,  Commonwealth  v.  Woelper  and  Others,  3  S.  &  R..  29, 
which  arose  in  the  adjoining  State  of  Pennsylvania  several  years 
before  they  had  any  statute  in  that  State  in  relation  to  informa- 
tions in  the  nature  of  a  quo  warranto,  and  no  other  law  in  re- 
gard to  them  than  the  common  law  which  they  had  derived  from 
England,  and  which  was  very  similar  to  the  case  now  before  us, 
heard  at  nisi  prius  before  Gibson,  J.,  and  verdict  rendered  for 
the  Commonwealth,  and  afterwards  on  a  motion  for  a  new  trial 
before  Tilghman,  C.  J.,  Yeates,  J.,  and  Gibson,  J.,  it  was  refused, 
the  court  being  unanimous.  It  was  an  information  in  the  nature 
of  a  quo  warranto  for  usurping  the  office  of  vestryman  of  the 
corporation  called  The  Ministers,  Vestrymen,  and  Church  War- 
dens of  the  German  Lutheran  Congregation  in  and  near  the  city 
of  Philadelphia,  in  the  State  of  Pennsylvania.  The  case  of  the 
Commonwealth  v.  Arrison  and  Others,  15  S.  &  R.,  127,  arose 
several  years  later,  but  also  before  any  statute  had  been  enacced  in 
that  State,  and  which  was  also  in  principle  the  same  as  the  case 
now  before  the  court.  It  was  also  on  information,  in  the  nature 
of  a  quo  warranto  against  the  defendants  for  acting  as  the  trus- 
tees of  an  incorporated  religious  society  in  the  city  of  Philadel- 
phia. The  case  was  fully  and  elaborately  argued,  by  able  counsel 
on  both  sides,  and  was  as  maturely  considered  in  a  very  able 
opinion  of  the  court  delivered  by  Tilghman,  C.  J.,  that  the  in- 
formation in  such  a  case  would  lie  in  that  State,  although  he 
admits  he  could  find  no  case  of  the  kind  either  to  sanction  or 
condemn  it  in  England.  And  this  last  case  has  been  long  since 
fully  recognized,  and  approved  by  the  court  in  that  State  in  the 
case  of  the  Commonwealth  v.  Graham,  64  Pa.,  339.  State  v. 
Ferris,  45  Mo.,  183,  is  also  an  authority  on  this  point. 

And  when  we  consider  that  the  ancient  and  original  writ  of 
quo  warranto,  which  had  been  superseded  by  an  information  in 
the  nature  of  it  prior  to  the  statute  of  9  Anne,  was  the  peculiar 
and  appropriate  remedy  for  the  usurpation  of  a  royal  franchise, 
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and  was  a  prerogative  writ  which,  orginally,  issued  only  at  the 
suit  of  the  king  himself  to  vindicate  his  prerogative  against  such 
encroachments  or  usurpations,  and  that  it  was  even  doubted  by 
the  legal  profession  in  England,  down  to  a  comparatively  recent 
period,  that  an  information  in  the  nature  of  it  would  not  lie  for 
the  usurpation  of  a  franchise  granted  by  a  public  act  of  parlia- 
ment, although  it  was  the  act  of  the  king,  as  well  as  of  parlia- 
ment, we  cannot  fail  at  once  to  perceive  that  no  such  royal  or 
executive  attribute  ever  could  have  attached  to  the  remedy  as  it 
was  adopted  in  any  of  the  colonies  or  States  in  this  country,  be- 
cause, from  the  beginning,  the  legislature  here  had  the  sole  and 
exclusive  power  of  granting  corporate  franchises  or  creating  cor- 
porate officers;  and  therefore,  it  neither  has  been,  nor  should  it 
be,  confined  in  this  country  to  the  same  class  of  cases  to  which  it 
is  now  limited  in  that  country  imder  the  statute  of  Anne. 

As  this,  then,  is  an  incorporated  trust,  created  by  a  general  act 
of  the  legislature  to  hold  the  property,  real  and  personal  of  the 
said  religious  societies  or  congregation,  to  take  charge  of  its 
business  affairs  and  temporal  concerns  merely,  and  as  by  the  law 
and  practice  of  this  church,  and  churches  of  that  denomination, 
it  is  the  province  and  duty  of  the  vestry  to  attend  to  the  tem- 
poral concerns  of  it,  and,  among  these,  to  see  that  the  annual 
elections  of  their  own  bodies  are  duly  attended  to,  and,  are  con- 
ducted in  a  lawful  and  proper  manner,  and  as  their  allegation  is 
that  these  important  temporal  offices,  thus  held  by  them  in  the 
church  and  in  the  said  corporation,  has  been  usurped  by  the  de- 
fendants, I  must  say,  after  the  best  consideration  which  I  have 
been  able  to  give  to  the  subject,  that  I  am  satisfied  that  it  is  in 
the  power  and  discretion  of  the  court  to  grant  an  information  in 
the  nature  of  a  quo  warranto  in  this  case,  for  the  purpose  of  re- 
dressing the  temporal  injury  and  usurpation  alleged  by  the  rela- 
tors, and  that  the  court  ought  to  grant  it. 

As  the  case  was  now  before  us  on  a  plea  to  the  jurisdiction  of 
the  court,  the  judgment  should  be  respondeat  ouster. 

The  plea  before  withdrawn  was  then  re-entered  in  behalf  of  the 
defendant,  and  the  next  question  that  was  presented  in  the  case 
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was,  whether  it  should  be  tried  on  the  issue  now  joined  before 
the  court,  with  or  without  the  intervention  of  a  jury. 

A.  Harrington  for  the  plaintiff.  The  counsel  for  the  State 
were  willing  that  either  mode  should  be  adopted  as  might  seem 
best  to  the  court,  but  this  is  not  a  case  for  a  jury  trial  necessarily, 
for  a  trial  by  jury  is  not  aright  of  either  party  in  a  case  of  this 
kind,  but  it  is  a  matter  resting  entirely  in  the  discretion  of  the 
court,  is  grantable  ex  gratia  merely,  and  the  court  may  if  they 
see  proper,  direct  an  issue  of  fact  to  be  framed  and  tried  before 
a  jury  in  such  a  case,  for  its  own  information  on  any  question 
or  questions  of  fact  involved  in  it.  High's  Extraordinary  Legal 
Remedies,  §  740;  4  Wis.,  567;  26  Ark.,  281;  5  Kan.,  213 
53  Mo.,  97;  55  Barb.,  344;  9  East,  252. 

The  Court  stopped  Whitely  in  reply  and  directed  a  jtiry  to  be 
empanelled  to  try  the  case. 

On  the  trial  before  the  jury  the  original  incorporation  of  the 
trustees  of  the  church  in  question  pursuant  to  the  provision  of 
the  statute,  and  also  the  constitution  and  canons  of  the  Prot- 
estant Episcopal  Chtirch  in  the  diocese  of  Delaware  prescribing 
the  time,  place  and  manner  of  holding  annual  elections  of  wardens 
and  vestrymen,  and  the  qualifications  of  voters  therefor  at  such 
elections,  were  put  in  evidence  on  behalf  of  the  State,  and  from 
which  it  appeared  that  Easter  Monday  in  every  year  was  the 
day  thereby  appointed  for  the  annual  election  of  them,  and  that 
they  were  to  continue  in  office  until  the  Easter  Monday  ensuing, 
or  until  their  successors  should  be  duly  elected.  And  it  was 
also  proved  that  the  relators  had  been  duly  elected  the  wardens 
and  vestrymen  of  it  on  Easter  Monday,  1880,  and  had  per- 
formed the  duties  of  their  offices  up  to  the  time  when  the  alleged 
usurpation  of  it  by  the  defendants  occurred.  Dissension  had, 
however,  in  the  meantime  occurred  between  them  and  the  rector 
of  the  church,  which  resulted  in  an  application  by  them  and  a 
large  number  of  the  commimicants  of  the  church  to  the  bishop 
of  the  diocese  that  his  relations  to  the  church  as  rector  of  it 
might  be  terminated,  and  which  on  consideration  by  him  and 
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the  standing  committee  of  the  diocese  pursuant  to  the  canon  of 
the  church  in  such  cases,  was  favorably  entertained,  and  he  was 
accordingly  duly  notified  by  the  bishop  that  his  relations  to  the 
church  as  rector  of  it  would  cease  at  midnight  on  the  following 
Easter  Sunday,  April  17,   1881.     Notice  of  the  annual  election 
of  wardens  and  vestrymen  at  the  church  on  the  next  day,  Easter 
Monday,  April  18,   1881,  had  in  the  meanwhile  been  given  in 
the  usual  manner  preceding  such  elections  in  the  church;  and  by 
10  o'clock  on  that  day  a  full  meeting  of  the  congregation  had 
assembled  in  the  church  for  that  purpose,  all  the  wardens  and 
vestrymen  being  present.     A  table  and  chair  by  their  direction 
had  been  placed  below  the  chancel  for  the  accommodation  of  the 
chairman  of  the  meeting  and  the  voters  at  the  election,  but  the 
rector  walked  up  and  stood  before  the  chair  and  between  it  and 
the  table,  as  soon  as  the  secretary  of  the  vestry  had  called  the 
meeting  to  order  for  the  purpose  of  proceeding  to  the  election, 
and  had  made  and  put  the  motion  on  its  being  seconded  by 
another  vestryman,  and  pronounced  it  carried  that  Capt.  Charles 
Corbitt,  should  be  chairman  of  the  meeting,  who  then  immedi- 
ately arose  from  the  pew  in  which  he  was  seated,  and  proceeded 
towards  the  chair  and  table  to  take  his  seat  in  accordance  with 
it,  but  on  his  approaching  them  the  rector  still  standing  retained 
such  a  position  between  him  and  them  that  he  was  unable  to  take 
the  chair  without  rudely  forcing  him  from  it  which  he  forebore 
to  do  out  of  respect  for  the  place  and  the  congregation  assembled, 
but  remained  also  standing  near  the  chair  and  table  facing  the 
congregation,  and  immediately  annoimced  that  he  had  been  elected 
chairman  of  the  meeting  and  had  accepted  the  position,  and  in- 
tended to  be  chairman  of  it.     A  motion  was  then  made  and 
seconded  that  Mr.  Charles  G.  Ash  should  be  the  secretary  of  the 
meeting  which  was  put  to  vote  by  the  chairman,  and  was  pro- 
nounced carried  by  him.     The  rector  who  was  then  standing  be- 
hind him  exclaimed  "this  is  illegal,"  when  he,  the  chairman, 
drew  from  his  pocket  and  commenced  reading  to  the  meeting  a 
reply  received  from  the  bishop  to  certain  inquiries  addressed  to 
him  by  the  vestry  in  regard  to  the  proper  persons  to  hold  the 
annual  election  of  wardens  and  vestrymen,  to  judge  and  decide 
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the  qualification  of  voters,  and  as  to  the  right  of  the  members  of 
the  parish  to  choose  the  chairman  to  preside  at  a  parish  meeting, 
whereupon  a  great  uproar  arose  on  the  part  of  the  rector's  adherents 
in  the  meeting,  and  the  disorder  and  timiult  only  increased  as  he 
persisted  in  his  efforts  to  read  it  loud  enough  to  be  heard,  until 
the  rector  abruptly  took  the  chair  at  the  table  and  called  aloud 
on  the  meeting  to  come  up  and  vote  quick,  when  a  number  of  his 
party  hurried  forward  in  a  body  and  in  great  confusion  to  the 
table,  and  as  rapidly  as  they  could,  deposited  their  tickets  in  the 
box  which  had  been  improvised  for  the  emergency,  and  in  a  few 
moments  the  work  of  voting  was  over  on  their  part,  the  residue 
of  the  meeting  abstaining  from  any  participation  in  it.  No  list 
of  voters  was  called  by  any  one,  and  none  was  taken  of  the  names 
of  those  who  voted,  and  the  votes  with  the  assistance  of  the  rector 
were  put  in  the  box  so  fast  and  in  such  confusion  that  it  was  im- 
possible to  tell  who  voted.  In  the  crowd  at  the  table  and  around 
the  box  there  were  men,  women  and  children,  and  the  treasurer 
of  the  church  whose  duty  it  was  to  keep  the  list  of  all  the  mem- 
bers of  it  in  a  book  testified  that  not  more  than  nine  of  them  who 
voted  were  entitled  to  vote  for  wardens  and  vestrymen  of  it. 
Two  of  the  ntimber  then  took  the  box  to  a  retired  part  of  the 
room,  and  soon  afterwards  returned  and  reported  that  they  had 
counted  the  votes  in  it,  and  that  the  defendants,  naming  them, 
had  been  elected  wardens  and  vestrymen  of  the  chiirch,  the  first- 
named  as  the  senior,  and  the  second  as  the  jtmior  warden  of  it. 
No  motion  was  made  or  put  by  any  one  that  the  rector  should  be 
chairman  of  the  meeting  or  the  presiding  officer  of  the  election. 
The  rector  had  now  stepped  aside  from  his  position  in  front  of 
the  chair  and  Mr.  Corbitt  had  for  the  first  time  taken  his  seat 
in  it. 

After  the  voting  had  ceased,  those  taking  part  in  it  returned 
to  their  seats  in  the  church  and  a  lull  ensued,  of  which  the  chair- 
man, Mr.  Corbitt,  took  advantage  to  state  that  the  object  of  the 
meeting  to  elect  wardens  and  vestrymen  of  the  church  for  the 
year  commencing  that  day,  consisting  of  eight  in  number,  two 
of  whom  should  be  designated  as  the  wardens  of  it  on  their 
tickets,  and  that  an  election  was  then  in  order,  and  a  member  of 
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the  church  moved  that  the  meeting  proceed  to  the  election  which 
was  seconded  and  adopted,  and  thereupon  on  motion  a  committee 
of  two  members  was  appointed  to  hold  and  conduct  it  in  ac- 
cordance with  the  usual  practice  on  such  occasions.  The  usual 
election  box  of  the  church  was  produced  and  placed  on  the  table, 
a  complete  list  of  the  names  of  the  members  of  the  congregation 
entitled  to  vote  at  such  election  had  been  carefully  prepared  for 
the  occasion  by  the  treasurer  and  secretary  of  the  church,  from 
which,  as  the  names  were  called  out  by  one  of  the  committee, 
the  voters  stepped  up  in  succession  to  the  table  and  handed  one 
of  them  their  tickets  which  he  deposited  in  the  box,  whilst  the 
other  member  of  the  committee  took  down  their  names  on  a  list 
of  paper  as  they  voted  and  which,  with  the  tickets  voted,  was 
at  the  close  of  election  carefully  enclosed  in  the  box  and  pro- 
duced in  evidence  on  the  trial  of  the  case  in  cotut;  and  not  less 
than  twenty-six  of  the  qualified  voters  of  the  congregation  who 
so  voted  on  that  day,  were  present  as  witnesses  at  the  trial  and 
severally  testified  that  they  each  voted  on  that  occasion  for  the 
relators,  respectively  naming  them  for  wardens  and  vestrymen 
of  the  church  for  the  current  year.  Before,  however,  the  voting 
at  this  election  had  entirely  closed  there  were  further  efforts 
made  by  the  opposing  party  by  tumult  and  disorder  and  by  loud 
noises  to  stop  the  progress  of  it,  but  finding  that  was  not  suffi- 
cient for  the  purpose,  one  of  the  two  ministers  present  first  at- 
tempted to  interrupt  the  proceeding  by  making  a  public  speech 
to  the  meeting,  but  finding  that  to  fail  also,  he  finally  entered 
the  chancel  of  the  church  and  commenced  the  morning  service 
while  the  voting  was  still  going  on,  but  which  was  at  once  sus- 
pended as  soon  as  it  was  commenced,  and  so  remained  until  it 
was  closed  by  the  rector  himself,  who  found  it  necessary  to  take 
the  place  of  the  other  in  consequence  of  his  memory  of  it  having 
failed  him  before  he  had  got  through  with  it;  those  engaged  in 
the  election,  however,  then  going  on,  took  no  part  in  the  service, 
but  remained  entirely  quiescent  until  it  was  closed,  when  they 
resumed  the  proceedings  and  soon  after  peaceably  concluded  it 
by  ascertaining  the  ntimber  and  result  of  the  votes  cast,  and  by 
formally  announcing  in  accordance  therewith  that  the  relators 
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had  been  elected  wardens  and  vestrymen  of  the  church  for  one 
year  from  that  date. 

It  was  also  in  evidence  before  the  jury  on  behalf  of  the  State 
that  it  is  the  usual  practice  in  such  churches  for  the  vestry  to 
appoint  a  committee  of  the  members  of  them  to  hold  the  annual 
elections  of  their  wardens  and  vestrymen  who  are  to  judge  of 
the  qualifications  of  voters  for  them;  that  the  members  of  a 
parish  present  at  a  parish  meeting  appoint  the  chairman  and 
other  officers  of  it,  and  in  meetings  of  the  vestry  the  rector  when 
present  is  ex  officio  chairman  of  them,  but  he  is  not  so  in  parish 
meetings,  or  in  annual  meetings  of  the  members  of  the  church 
held  for  the  election  of  wardens  and  vestrymen;  and  by  the 
constitution  and  canons  of  the  church  no  one  is  entitled  to  vote 
at  said  election  who  is  not  a  pew  or  seatholder  or  renter  in  the 
church,  or  annual  subscriber  to  the  support  of  the  minister  of  it, 
or  an  adult  male  communicant  of  the  same;  and  by  another 
canon  of  it,  it  is  made  the  duty  of  the  vestry  to  take  charge  of 
the  property  of  the  church,  to  regulate  all  its  temporal  concerns 
and  to  elect  and  call  a  minister  and  to  provide  for  his  main- 
tenance, it  being  vmderstood  always  that  the  spiritual  concerns 
of  the  church  are  under  the  exclusive  direction  of  the  minister 
in  subordination  to  the  ecclesiastical  authority  and  laws  of  the 
diocese.  It  was  also  proved  that  the  defendants  were,  and  had 
been  ever  since,  in  possession  of  the  church  and  the  rectory  and 
its  property,  and  are  still  holding  services  therein  with  the 
rector  referred  to,  and  claim  to  be  still  the  rightful  and  lawful 
wardens,  vestrymen  and  legal  corporators  and  trustees  of  it  under 
the  act  of  Assembly  in  such  case  made  and  provided,  and  had  on 
demand  refused  to  deliver  and  surrender  the  same  to  the  said 
relators. 

Whitely,  for  the  defendants,  on  the  closing  of  the  testimony 
for  the  State,  submitted  a  motion  for  a  nonsuit  on  the  ground 
that  as  the  relators  and  their  party  had  refused  to  vote  in  the 
first  election  held  in  the  church  that  day  for  wardens  and  vestry- 
men, and  according  to  their  own  evidence  there  were  some  legal 
votes,  at  least,  seven  legal  votes  cast  in  it,  it  was  necessary  that 
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they  should  have  participated  in  it  to  have  any  standing  in 
court  in  order  to  contest  that  election,  for  by  voluntarily  ab- 
staining from  voting  in  it,  when,  as  they  claim,  they  had  a  large 
majority  of  the  qualified  voters  with  them  and  might  have  car- 
ried it,  and  elected  their  ticket  in  that  election,  they  voluntarily 
allowed  it  to  go  against  them  by  default. 

The  Court,  however,  declined  to  hear  the  counsel  on  the  other 
side  in  reply,  and  remarked  that  there  was  not  only  evidence 
enough  as  far  as  they  had  gone  on  the  part  of  the  State  to  take 
the  case  to  the  jury,  but  so  far  it  seemed  to  be  nearly  all  one  way, 
and  the  court  was  certainly  not  prepared  now  to  say  by  what 
authority  that  election  was  even  attempted  to  be  held,  to  say 
nothing  of  the  haste  and  disorder,  confusion  and  illegality  with 
which  it  was  conducted,  so  far  as  the  evidence  now  goes.  Even 
if  the  rector  had  then  been  in  full  connection  with  the  church, 
we  should  be  at  a  loss  to  find  by  what  authority  he  could  assume 
to  hold,  as  the  presiding  officer  of  it,  such  an  election  in  the 
parish  without  the  formality  even  of  any  election  or  the  expres- 
sion of  any  choice  of  him  for  the  place  by  the  parishioners  as- 
sembled in  the  meeting  for  the  purpose  of  holding  such  an 
election.  We  are  willing,  however,  to  hear  all  the  material 
facts  in  the  case,  and  any  further  evidence  the  defendants  may 
have  to  disclose  in  it,  and  must  therefore  refuse  the  motion  for 
a  nonsuit. 

Whitely  then  proceeded  to  call,  and  examine  several  witnesses 
for  the  defendant,  without  adding  anything  partictdarly  ma- 
terial to  the  summary  of  the  testimony  already  given,  and  at  the 
conclusion  of  it  stated  to  the  court  that  he  would  respectfully 
decline  to  address  the  jury  in  the  case. 

The  Court,  Houston,  J.,  charged  the  jury.  The  question  to 
be  determined  by  their  verdict  in  the  case  on  the  evidence  before 
them  is,  whether  the  relators  or  the  defendants,  whose  names  are 
fully  set  forth  as  those  of  the  respective  parties  on  the  record 
of  the  suit,  are  now  the  rightful  and  lawful  wardens  and  vestry- 
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men  of  Christ  Church,  Delaware  city.  It  is  in  proof  before  the 
jury,  and  not  disputed,  that  it  had,  prior  to  the  origin  of  this 
contention  and  dispute,  been  duly  incorporated  under  our  general 
statutes  for  the  incorporation  of  religious  societies  or  congrega- 
tions of  Christians  in  this  State,  and  that  statute  provides  that 
such  societies  or  congregations  may  become  incorporated  by  the 
election  of  trustees  at  a  public  meeting  of  the  society  or  congre- 
gation, held  at  their  usual  place  of  worship,  by  a  plurality  of 
votes  of  the  members  present,  and  taking  name  and  certifying 
the  same  under  the  hands  and  seals  of  the  trustees  to  the  recorder 
of  deeds  of  the  county,  as  is  more  fully  and  particularly  pre- 
scribed in  the  statute.  It  also  expressly  provides,  with  reference 
to  societies  or  congregations  of  this  particular  denomination, 
that  the  rector,  wardens,  and  vestrymen  of  any  such  church  on 
certifying  their  name  or  style,  as  before  mentioned,  shall  be  a 
corporation,  with  the  franchises,  rights,  and  powers  vested  by 
the  act  in  the  trustees  of  other  religious  societies;  and  therein 
and  thereby  the  statute  expressly  recognizes  the  fact  that  they 
compose,  when  duly  elected,  a  regular  constituted  body  of  officers 
in  such  societies  or  congregations. 

The  statute,  however,  does  not  pretend  to  prescribe  how  these 
wardens  and  vestrymen  are  to  be  elected  or  appointed  to  these 
offices,  or  by  whom  they  shall  be  chosen,  but  leaves  the  manner 
of  their  election  and  the  qualification  of  voters  for  them  to  be 
prescribed  and  regulated  exclusively  by  the  rules  and  practice 
of  the  church  on  the  subject.  And  the  same  may  be  said  with 
reference  to  the  holding  and  conducting  of  the  annual  elections 
of  them  by  the  qualified  members  of  the  congregation  present  in 
the  annual  meeting  assembled  for  that  purpose,  for  that  also  is 
to  be  governed  entirely  by  the  established  rules  and  practice  of 
the  body,  or  church,  or  congregation  on  the  subject.  But  inas- 
much as  by  the  constitution  and  canons  of  this  church,  which 
have  been  given  in  evidence,  it  appears  that  the  wardens  and 
vestrymen  have  official  charge  of  all  the  temporal  affairs  and 
concerns  of  the  church  or  congregation,  whilst  the  rector  has  the 
official  charge  and  exclusive  direction  of  the  spiritual  concerns 
of  it,  provided  there  be  one  at  the  time  holding  that  relation  to 
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it,  we  must  say  to  you  that,  if  the  unseemly  and  noisy  disturbance 
and  contention  which  occurred  at  the  annual  election  of  the  war- 
dens and  vestrymen  of  the  church  in  question,  on  Easter  Mon- 
day, the  18th  day  of  April  last,  had  been,  in  fact,  directly  be- 
tween what  is  called  the  "old  vestry"  and  the  late  rector  and 
his  adherents,  we  could  have  but  little  hesitation  in  determining 
to  which  of  them,  the  vestry  or  the  rector,  it  more  appropriately 
and  officially  pertained  to  take  in  hand  the  holding  of  thac  elec- 
tion, for  whilst  it  was  a  measure  and  a  proceeding  of- much  im- 
portance, it  was  a  temporal  affair  and  concern  merely,  and  would, 
therefore,  have  fallen  within  the  sphere  of  their  legitimate  official 
duties  instead  of  his.  All  the  evidence  we  have  in  regard  to  the 
laws,  usage,  and  practice  of  the  church  in  such  cases  has  been 
introduced  on  the  part  of  the  State,  but  it  has  not  been  contra- 
dicted or  denied  on  the  other  side,  and  we  may,  therefore,  refer 
to  them  as  matters  of  proof  in  speaking  of  them  as  evidence, 
and  from  which  it  also  appears  that  the  rector  is,  ex  officio,  chair- 
man of  the  vestry  meetings,  when  present,  and  it  is  but  proper 
that  he  should  be,  as  he  constituted  one  of  that  body  and  the 
head  of  it. 

The  meeting  on  this  occasion  was  a  general  parish  meeting  of 
the  members  of  the  society  or  congregation  for  the  annual  elec- 
tion of  the  wardens  and  vestrymen  of  it,  pursuant  to  appoint- 
ment and  on  the  day  fixed  by  the  canon  of  the  church  for  it, 
and  it  appears  from  the  evidence,  without  contradiction  or  dis- 
pute, that  at  the  hour  named  for  it  to  open,  a  member  of  the 
congregation,  but  who  was  neither  a  warden  nor  a  vestrymen  of 
it,  was  nominated  chairman  of  the  parish  meeting  assembled 
and  about  to  be  organized  preliminary  to  proceeding  with  the 
election,  and  on  his  nomination  being  seconded  and  put  to  vote, 
he  was  declared  by  the  authority  of  it  to  be  elected  chairman  of 
the  meeting.  A  motion  was  then  made  that  another  member  of 
the  society  or  congregation,  but  not  a  warden  or  vestryman  of 
it,  should  be  the  secretary  of  the  meeting,  which,  being  seconded 
was  submitted  by  the  chairman  just  elected  to  the  vote  of  the 
meeting,  and  he  was  thereupon  declared  by  him  to  be  elected 
secretary  of  the  meeting.     The  meeting  then  appointed  a  com- 
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mittee  of  two  other  members  of  the  congregation  to  hold  the 
election  and  receive,  count  and  report  the  votes  of  the  qualified 
voters  of  it  in  the  pending  election  for  wardens  and  vestrymen 
in  it.  Now,  this  we  must  say  to  you  was  certainly  a  proper  and 
regular  method  of  proceeding  to  take  the  sense  of  the  members 
assembled,  and  in  organizing  the  meeting  preparatory  to  opening 
the  election,  and  in  appointing  the  proper  and  necessary  officers 
to  hold  and  conduct  it,  with  the  sanction  and  consent,  and  by 
the  direct  action  of  the  meeting  itself.  And  whilst  the  meeting 
was  thus  proceeding  in  its  own  legitimate  business  of  opening 
and  conducting  its  election  in  an  orderly,  regular  and  proper 
mianner,  neither  the  rector  nor  any  other  person  or  persons 
whatever,  could  have  any  authority  to  interrupt,  disturb  or 
arrest  it  by  noise,  tumult  or  confusion,  and  much  less  without 
any  formal  appointment  of  persons  to  hold  the  election,  to  seek 
by  rude,  indecent  and  disorderly  haste  to  forestall  them  in  their 
lawful  purpose  by  rushing  through  with  an  election  before  them 
in  the  manner  which  has  been  described  to  the  jury.  Such  a 
rude  and  unwarrantable  act  on  the  part  of  the  rector  in  arro- 
gating to  himself  the  right  to  preside  at  such  a  meeting  and 
at  such  an  election  without  the  appointment  or  sanction  of  the 
meeting  itself,  could  confer  no  claim  of  right  or  color  of  title 
whatever  or  such  an  election  as  was  held  that  day  under  his 
assumed  chairmanship  and  direction  of  the  meeting. 

Nor  can  it  constitute  any  ground  of  objection  to  the  legal 
validity  and  effect  of  the  meeting  of  the  members  of  the  con- 
gregation which  was  organized  under  its  sanction  for  the  pur- 
pose of  holding  the  election  in  a  regular,  orderly  and  proper 
manner,  that  it  was  obliged  to  suspend  its  preliminary  proceed- 
ings, and  afterwards  the  progress  of  their  election  and  voting  in 
it,  by  reason  of  the  concerted  efforts  of  the  other  party  to  inter- 
rupt and  arrest  them,  not  only  by  great  ttmiult  and  disorder  in 
the  church,  and  by  the  unwarranted  and  illicit  attempt  to  fore- 
stall the  majority  of  the  qualified  voters  in  proceeding  to  the 
election,  but,  at  last,  to  interrupt  and  arrest  their  voting  even 
by  performing  the  morning  service  in  church  during  that  time 
because  they  had  the  right  to  suspend  any  of  those  proceedings 
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whenever  such  interruption  rendered  it  necessary,  and  then  to 
resiune  and  continue  them  until  the  election  itself  was  closed,  at 
any  time  during  that  day,  as  often  as  the  opportunity  was  af- 
forded them  of  doing  it  pending  the  disturbances.  And  subject 
to  those  interruptions,  the  election  was,  in  fact,  as  the  evidence 
shows,  incepted,  conducted  and  concluded  in  a  regular,  formal 
and  becoming  manner;  and  the  result,  as  well  as  the  character 
of  it,  has  been  disclosed  to  you  in  the  evidence  with  but  little, 
if  any,  conflict  of  testimony  in  that  respect.  And  having  been 
first  incepted  in  this  lawful  and  regular  manner,  it  would  be 
contrary  to  all  law,  as  well  as  reason,  justice  and  propriety,  for 
us  to  hold  that  it  could  either  be  superseded  or  defeated  by  any 
trick,  artifice,  fraud  or  wrong  perpetrated  by  persons  without 
any  authority  conferred  upon  them  by  the  meeting  for  such  a 
purpose,  to  suddenly  spring  an  election  upon  it,  and  to  hurry 
through  it  without  any  of  the  forms  or  observances  which  are 
indispensably  essential  to  the  validity  of  a  bona  fide  election  in 
such  cases. 

But  even  if  we  were  not  constrained  to  take  this  legal  view 
of  the  question,  the  least  we  could  do  would  be  to  consider  the 
two  as  constituting  one  election,  and  then  the  question  to  be 
determined  by  the  jury  would  be,  whether  the  relator  or  the 
defendants  received  a  majority  of  the  legal  votes  cast  in  the 
aggregate  for  the  two  tickets.  As  to  the  legal  qualification  of  a 
member  of  the  congregation  to  vote  for  wardens  and  vestrymen 
at  their  annual  election,  it  must,  of  course,  depend  on  the  law  or 
canon  of  the  church  upon  that  subject,  which  provides  that  no 
person  shall  be  entitled  to  vote  at  such  election  who  is  not  a  pew 
or  seat  holder  or  renter,  or  an  annual  subscriber  to  the  support 
of  the  minister  of  the  chiirch,  or  a  male  communicant  of  the 
same,  and  as  something  was  said  by  counsel  on  both  sides  in 
relation  to  the  matter,  we  deem  it  our  duty  to  instruct  the  jury 
that  the  words  "annual  subscriber,"  as  there  employed,  imports 
a  person  who  subscribes  an  annual  stun  to  the  support  of  the 
minister  of  the  church,  but  not  one  who  occasionally  or  other- 
wise contributes  to  his  support.  He  must  be  an  annual  sub- 
scriber to  some  amount  for  that  object,  or  he  cannot  vote  at  such 
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election  legally.  The  evidence  in  regard  to  the  aggregate  votes 
cast  for  both  tickets  and  the  number  of  legal  votes  cast  for  them 
respectively  is  fully  before  the  jury,  and  from  that  it  would  be 
for  them  to  determine  which  of  the  tickets  received  a  majoricv 
of  all  the  legal  votes  cast  that  day  for  wardens  and  vestrymen 
of  the  church  in  question. 

We  will  say  in  conclusion,  however,  that  if  there  had  been  no 
valid  election  that  day  of  either  the  relators,  or  defendants, 
in  that  event  the  former  would  continue  in  office  until  the  next 
annual  election,  inasmuch  as  the  constitution  and  canons  of  the 
church  provide  that  the  wardens  and  vestrymen  of  if  shall  be 
elected  for  a  year,  and  until  their  successors  are  elected.  It  the 
jury  should  find  in  favor  of  the  relators,  their  verdict  should  be 
for  the  State,  otherwise  it  should  be  for  the  defendants. 

The  State  had  a  verdict. 


Doe  d.  James  H.  Wright  and  Mary  Wright  his  wife  v. 
Isaac  K.  Gooden,  tenant  in  possession. 

A  devise  by  a  "father  of  four  sons  and  seven  daughters  who  survived  him,  first, 
to  his  eldest  son  Daniel  five  shillings  to  be  raised  and  levied  out  of  his 
estate,  and  to  his  son  Andrew  the  tract  of  land  whereon  he  now  dwells  dur- 
ing his  natural  life  and  no  longer;  to  his  son  Martin  all  the  tract  of  land 
whereon  I  now  dwell,  during  his  natural  hfe  and  no  longer,  and  that  part  of 
the  tract  of  land  whereon  my  son  Joseph  now  lives,  from  the  bam  across  the 
said  tract,  from  the  line  next  to  the  great  road  with  the  division  fence  down 
to  Barnes'  Branch,  that  part  of  said  tract  next  to  Moses  Jackson's  and  John 
Voshell's  land,  during  his  natural  life  and  no  longer;  to  his  son  Joseph  all 
the  residue  of  said  tract  of  land  where  he  now  lives,  during  his  natural  life 
and  no  longer ;  and  further,  at  the  decease  of  my  sons,  Andrew,  Martin  and 
Joseph  all  the  said  lands  that  I  have  given  to  them,  I  give  unto  my 
daughters  Sarah,  Majy,  Esther,  Ann,  Letitia,  Ansley  and  Patience,  dur- 
ing their  natural  lives  and  no  longer,  and  at  the  death  of  my  said  daughters, 
I  give  the  before  mentioned  lands  to  my  heirs  forever.  The  will  was  made 
in  1782,  probated  in  1790  and  Ansley,  the  last  siirvivor  of  his  sons  and 
daughters  named  as  devisees  of  the  lands  in  the  will,  died  on  the  14th  day 
of  February,  1852. 
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Held  that  the  limitation  of  the  remainder  at  the  death  of  his  daughters  to  his 
heirs  forever  constituted  a  vested  remainder  in  fee  simple,  and  immediately 
vested  on  the  death  of  the  testator  in  his  heirs  at  law. 

This  was  a  case  stated  from  the  Superior  Court  in  and  for 
Kent  County  with  the  question  of  law  reserved  for  a  hearing 
before  all  the  judges  of  the  Court  of  Errors  and  Appeals,  and 
was  heard  before  Saulsbury,  chancellor,  and  Wootten,  Houston 
and  Wales,  judges,  Comegys,  C.  J.,  having  been  of  counsel  in 
the  case. 

The  case  stated  which  was  in  an  action  of  ejectment  was  as 
follows : 

John  Rash,  now  deceased,  was  a  resident  of  Kent  County, 
State  of  Delaware. 

He  died  about  the  twenty-fifth  day  of  November,  A.  D.,  1790, 
leaving  his  last  will  and  testament  which,  after  his  death,  was 
duly  proved  and  allowed  by  and  before  the  then  register  of 
wills,  in  and  for  Kent  County,  on  the  thirtieth  day  of  November, 
A.  D.,  1790.  The  said  will  bears  date  the  first  day  of  July, 
A.  D.,  1782,  when  it  was  executed.  At  the  time  of  the  making 
his  said  will  he  had  eleven  children,  one  of  whom  to  wit,  Mary 
Rash,  died  in  the  lifetime  of  the  testator,  unmarried  and  without 
issue,  and  that  the  testator  left  to  survive  him  ten.  children  to 
to  wit:  Daniel  Rash,  Andrew  Rash,  Martin  Rash,  Joseph  Rash, 
Sarah  Shelton,  Esther  Rash,  Ann  Rash,  Letitia  Rash,  Ansley 
Rash,  and  Patience  Rash,  as  his  only  heirs-at-law.  The  testator 
by  his  said  last  will  and  testament,  a  certified  copy  of  which  is 
hereto  appended  and  made  a  part  of  this  case  stated,  did  devise 
as  therein  mentioned  The  said  Ansley  Rash  married  one 
William  Whitby,  and  survived  all  her  brothers  and  sisters  ex- 
cept her  brother  Daniel  Rash,  who  outlived  her.  Martin  Rash 
died  leaving  no  issue  to  survive  him.  Andrew  Rash  died,  leaving 
to  survive  him  thirteen  children  to  wit:  Mason  Rash,  Robert 
Rash,  Daniel  Rash,  Micah  Rash,  David  Rash*,  Mary  Rash,  Rachel 
Rash,  John  Rash,  Letitia  Rash,  Martin  Rash,  Hetty  Rash, 
Sarah  Rash  and  Andrew  Rash.  Letitia  Rash,  John  Rash,  Hetty 
Rash  and  Sarah  Rash,  last-named,  died  in  the  life-time  of  Ans- 
ley Whitby,  leaving  no  descendants,  who  survived  the  said  Ans- 
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ley  Whitby;  the  others,  being  nine  in  niunber,  either  survived 
the  said  Ansley  Whitby,  or  died  leaving  children  who  survived 
the  said  Ansley  Whitby.  David  Rash,  above-named  as  one 'of 
the  children  of  said  Andrew  Rash,  died  in  the  Hfe-time  of  said 
Ansley  Whitby,  leaving  to  survive  him  two  children,  to  wit: 
Mary  Rash,  now  Mary  Wright,  wife  of  James  H.  Wright,  and 
plaintiff  in  this  suit,  and  George  Rash,  as  his  only  heirs  at 
law.  Joseph  Rash,  Sarah  Shelton,  Esther  Rash,  Ann  Rash, 
Letitia  Rash  and  Patience  Rash,  children  of  the  testator,  died  in 
the  life-time  of  said  Ansley  Whitby,  leaving  issue,  who  survived 
said  Ansley  Whitby,  and  that  the  said  Ansley  Whitby  died  on 
the  fourteenth  day  of  February,  A.  D.,  1852,  leaving  children 
to  survive  her.  Mary  Rash,  now  Mary  Wright,  the  plaintiff  in 
this  suit,  was  married  to  her  husband,  James  H.  Wright,  on  the 
fourteenth  day  of  February,  A.  D.,  1850,  and  has  ever  since  re- 
miained  under  coverture.  The  said  Andrew  Rash,  son  of  John 
Rash,  the  testator  and  father  of  David  Rash  who  was  the  father 
of  Mary  Wright,  the  plaintiff  in  this  smt,  together  with  Joseph 
Rash,  Daniel  Rash,  Esther  Green,  formerly  Esther  Rash,  Letitia 
Beer,  formerly  Letitia  Rash,  Ansley  Whitby,  formerly  Ansley 
Rash,  and  Patience  Walls,  formerly  Patience  Rash,  made  a  deed 
to  Martin  Rash,  conveying  all  their  estate  and  interest  whatso- 
ever, to  which  they  were  entitled  under  any  of  the  provisions  of 
said  will,  or  otherwise  howsoever;  said  deed  bears  date  the  ninth 
day  of  March,  A.  D.,  1803,  and  being  of  record  in  the  recorder's 
office,  at  Dover,  in  Deed  Book  G.,  vol.  2,  Folio  254,  etc.,  which 
said  deed  or  the  record  thereof,  is  made  a  part  of  this  case  stated. 
Thomas  Gooden  is  now  in  possession,  and  claiming  title  to  the 
lands  and  premises  for  which  this  suit  is  brought  to  recover  a 
part  under  said  deed  and  subsequent  conveyances. 

It  is  agreed  that  if  upon  the  foregoing  facts  the  court  shall  be 
of  opinion  that  the  plaintiff  is  entitled  to  recover  any  part  of  the 
said  lands  in  possession  of  the  defendant,  then  judgment  shall  be 
entered  for  the  plaintiff  for  such  part  as  the  court  shall  be  of 
opinion  that  the  plaintiff  is  entitled  to,  but  if  the  court  shall  be 
of  opinion  that  the  plaintiff  is  not  entitled  to  recover  any  part 
thereof  in  this  suit,  then  judgment  for  the  defendant. 
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In  the  name  of  God  Amen,  I  John  Rash,  Senior,  of  Murder- 
kill  hundred,  in  the  County  of  Kent  and  State  of  Delaware, 
Farmer  being  in  perfect  health  of  body  and  of  perfect  memory, 
thanks  be  given  to  God,  calling  unto  mind  the  mortality  of  my 
body,  and  Knowing  that  it  is  appointed  for  all  men  once  to  die, 
do  make  and  ordain  this  my  last  Will  and  Testament.  That  is 
to  say  principally  and  first  of  all,  I  give  and  Recommend  my 
soul  into  the  hands  of  Almighty  God  that  gave  it  and  my  body  I 
Recommend  to  the  Earth  to  be  buried  in  Christian  decent  burial 
at  the  discretion  of  my  Executor,  Nothing  Doubting,  but  at  the 
General  Resurrection  I  shall  receive  the  same  by  the  mighty 
power  of  God.  And  as  touching  worldly  estate  wherewith  it  has 
pleased  God  to  bless  me  in  this  life,  I  give  and  devise  and  dis- 
pose of  the  same  in  the  following  manner  and  form : 

First.  I  give  unto  my  eldest  son,  Daniel  Rash,  the  sum  of 
five  shillings,  to  be  raised  and  levied  out  of  my  estate.  Also,  I 
give  unto  my  son,  Andrew  Rash,  that  tract  of  land  whereon  he 
now  dwells  during  his  natural  life  and  no  longer.  Reserving  one 
acre  of  land  where  Joseph  Newsom  now  dwells,  and  timber  to 
support  it.  I  give  unto  my  son,  Martin  Rash,  all  that  Tract  of 
land  whereon  I  now  dwell,  diu*ing  his  natural  life  and  no  longer, 
and  I  give  unto  my  son,  Martin  Rash,  that  part  of  that  tract  of 
land  whereon  my  son,  Joseph,  now  lives,  from  the  barns  across 
the  said  Tract,  from  the  line  next  to  the  great  Road  with  the 
division  fence  down  to  Barnes's  branch,  that  part  of  said 
Tract  next  to  Moses  Jackson's  and  John  Voshell's  land,  during 
his  natural  life  and  no  longer;  I  give  unto  my  son,  Joseph  Rash, 
all  the  residue  of  said  Tract  of  land  where  he  now  lives,  during 
his  natural  life  and  no  longer;  and  further  at  the  decease  of  my 
sons,  Andrew  Rash,  Martin  Rash,  and  Joseph  Rash,  all  the  sd. 
lands  that  I  have  given  to  them,  I  give  unto  my  Daughters,  Sarah 
Shelton,  and  Mary  Rash,  Esther  Rash,  Ann  Rash,  Letitia  Rash, 
Ansley  Rash,  &  Patience  Rash,  during  their  natural  lives  and 
no  longer,  and  at  the  death  of  my  said  daughters,  I  give  the  be- 
fore-mentioned lands  to  my  heirs  forever.  I  give  unto  my 
daughter,  Ansley  Rash,  and  my  daughter  Patience  Rash,  and 
Letitia  Rash,    the  sum  of    Thirty  Pounds    in    Gold    or  Silver 
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money,  to  be  raised  and  levied  out  of  my  estate,  together  with 
my  household  goods  and  chattels,  and  all  the  residue  of  moveable 
Estate,  after  my  just  debts  are  paid,  except  one  Bed  and  furni- 
ture, one  loom  and  Tackling,  one  horse  and  a  woman's  Saddle, 
one  pott,  one  frying  Pan,  one  Chest,  one  Cow  and  Calf,  one 
ewe  and  Lamb,  I  give  and  my  will  is  that  it  should  be  equally 
divided  among  all  my  daughters.  And  further  I  constitute, 
make,  and  ordain  my  son  Andrew  Rash  the  sole  Executor  of 
this  my  last  Will  and  Testament,  and  do  hereby  disallow  and 
revoke  and  disannul  all  and  every  Testament  or  Wills  and  Ex- 
ecutors by  me  in  any  ways  before  named,  Ratifying  and  Confirm- 
ing this  and  no  other  to  be  my  last  Will  and  Testament.  In 
Witness  whereof,  I  have  hereunto  set  my  hand  and  seal  Day  of 
July  in  the  year  of  our  Lord  One  Thousand  and  Eighty-two. 


his 
JOHN  +  RASH.    <;  SEAL 

mark. 


Signed,  sealed,  published  and  pronounced  and  declared  by  the 
said  John  Rash,  as  his  last  Will  and  testament,  in  presence  of 
us,  who,  in  his  presence  and  in  the  presence  of  each  other,  have 
hereunto  subscribed  our  names. 

Lawrence   Hammond,   Ric'd   Mason,  Agnes  Mason. 

And  now  to  wit,  this  second  day  of  November,  A.  D.,  1881, 
this  case  coming  on  to  be  hea-d  before  the  Superior  Court  in  and 
for  Kent  County,  on  the  case  stated,  and  the  court  considering 
that  the  questions  of  law  arising  thereon  ought  to  be  decided  be- 
fore all  the  judges,  it  is  on  application  of  both  parties  ordered 
and  directed  by  the  Court,  that  the  said  questions  of  law  arising 
upon  the  said  case  stated,  be  reserved  and  be  heard  in  the  Court 
of  Errors  and  Appeals. 

J.  P.  COMEGYS, 

Chief   Justice 
Day  for  the  plaintiffs.     John  Rash,  the  testator,  made  the 
will  on  the  1st  day  of  July,  1782,  and  which  was  admitted  to 
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probate  on  the  30th  day  of  November,  1790;  a  deed  was  made 
to  Martin  Rash  on  the  9th  day  of  March,  1803,  duly  recorded, 
and  he  and  his  wife  conveyed  to  Zadoc  Lofiand,  by  deed  dated 
23d  day  of  August,  1839,  duly  recorded.  Isaac  G.  Lofiand 
purchased  at  a  trustee's  sale  made  under  an  order  of  the  Orphan's 
Court  of  the  county,  and  Thomas  Gooden  purchased  at  a  sale 
made  by  the  sheriff  of  the  county,  on  the  3d  day  of  September, 
1872,  duly  recorded.  Ansley  Whitby,  formerly  Ansley  Rash, 
a  daughter  of  the  testator,  who  took  a  life  estate  in  the  lands 
devised  under  the  will,  survived  all  her  brothers  and  sisters  who 
took  life  estates  under  it,  and  died  on  the  14th  day  of  February, 
1852.  At  that  time,  Mary  Wright  and  James  H.  Wright,  the 
plaintiffs  in  this  action,  were  married  and  she  has  ever  since 
been  under  coverture.  She  is  the  daughter  of  David  Rash,  who 
was  the  son  of  Andrew  Rash,  who  was  the  son  of  John  Rash,  the 
testator. 

The  question  reserved  and  presented  involves  the  construction 
of  the  will  of  the  testator,  and  that  question  is  did  he  mean  to 
give  the  remainder  in  the  lands  after  the  determination  of  the 
estates  for  life  to  his  three  sons  named  in  the  device  in  severalty, 
and  to  his  daughters  for  life  as  joint  tenants,  to  such  persons  as 
were  his  heirs-at-law  at  his  own  death,  or  to  such  persons  as 
would  answer  the  description  of  his  heirs  at  the  death  of  the  last 
taker  for  li,fe?  In  construing  a  will  the  object  of  the  court 
is  to  ascertain,  not  the  intention  simply,  but  the  expressed  in- 
tention of  the  testator,  that  is  to  say,  the  intention  which  the 
will  itself,  either  expressly  or  by  implication  declares,  or  (which 
is  the  same  thing)  the  meaning  which  the  words  of  the  will 
properly  interpreted  convey.  The  words  and  expressions  used 
are  to  be  taken  in  their  ordinary  proper  and  grammatical  sense 
imless  upon  so  reading  them  in  connection  with  the  entire  will, 
or  upon  applying  them  to  the  facts  of  the  case,  an  uncertainty 
of  meaning  arises  in  the  opinion  of  the  court,  in  which  case  the 
primary  meaning  of  the  words  may  be  modified,  extended  or 
abridged,  and  words  may  be  supplied  or  rejected,  in  accordance 
with  the  prestimed  intention,  so  far  as  may  be  necessary  to  re- 
move or  avoid  the  doubt   or  difficulty,   but  no  further.     Tech- 
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nical  words  and  phrases  must  be  taken  in  their  technical  sense* 
unless  a  clear  intention  appears  to  use  them  in  another  sense, 
and  that  other  sense  can  be  ascertained.  Hawk,  on  Wills,  1,  2 
3.  And  the  intention  of  the  testator  must  control  in  the  con- 
struction if  it  violates  a  rule  of  law.  Olney  v.  Hall,  21  Pick., 
311;  King  v.  Beck,  15  Ohio,  559;  Bradhiu-st  v.  Bradhurst,  1 
Paige,  331;  Hileman  v.  Bonolaugh,  13  Pa.  St.,  344;  Lodding- 
ton  V.  Kime,  1  Ld.  Ray.,  203;  Dod.  Long  v.  Laming,  2  Burr., 
1106;  Hunter's  Estate,  6  Pa.  St.,  97;  Richardson  v.  Wheatland, 
4  Met.,  171;  Braddeley  v.  Leppingwell,  3  Burr.,  1541;  Evans  v. 
Astley,  3  Burr.,  1581;  Hoes  et  al.  v.  Van  Hoeson,  1  Com.,  120; 
Archer's  case,  1  Rep.,  66;  Bagshaw  v.  Spencer,  1  Ves.,  142; 
Darbison  v.  Beaumont,  1  Pr.  Wms.,  229;  Legatt  v.  Sewell,  1  Pr. 
Wms.,  87. 

By  this  will  the  testator  gave  to  his  three  sons,  Andrew,  Joseph 
and  Martin  Rash,  an  estate  for  life  in  severalty  in  all  his  lands, 
and  an  estate  for  life  to  all  his  daughters  in  joint  tenancy.  Hawk, 
on  Wills,  chap.  10,  p.  Ill;  5  Del.  Laws,  174;  Act  of  Feb.  16, 
1816;  Hall's  Dig.,  167.  It  is  clearly  not  an  estate  tail.  The 
law  of  descent  in  this  State.  1  Del.  Laws,  288,  538;  2  Ibid., 
1172. 

The  fee  devised  to  his  heirs  on  the  death  of  his  daughters  was 
a  contingent  remainder  until  the  death  of  Mrs.  Ansley  Whitby, 
who  was  the  survivor  of  all  those  who  took  an  estate  for  life, 
and  vested  in  such  persons  as  were  the  heirs  of  John  Rash  at 
the  death  of  Mrs.  Whitby  had  he  then  died  intestate,  they  being 
unascertained.  Feame  on  Cont.  Rem.,  3  Whart.  Law  Die,  178; 
Richardson  et  al.  v.  Wheatland,  7  Met.,  175.  The  particular 
estate  of  freehold  could  not  be  destroyed  so  as  to  affect  the  con- 
tingent remainder.  1  Del.  Laws,  331;  2  Del.  Laws,  1054; 
Dimwoodie  v.  Reed,  3  S.  R.,  435.  If  there  are  intervening 
estates  and  the  remainder  is  contingent,  it  will  be  construed  as 
having  reference  to  those  who  shall  sustain  the  relation  of  heirs 
at  the  time  the  estate  vests  in  possession.  Sears  v.  Russell,  8 
Gray,  86;  Rich  v.  Waters,  22  Pick.,  563;  Richardson  et  al.  v. 
Wheatland,  7  Met.,  169.  If  it  is  not  a  contingent  remainder, 
it  is  an  estate  given  to  certain  persons  for  life,  with  the  fee  to  a 
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certain  class  of  persons  upon  the  happening  of  a  certain  event; 
the  remainder  remaining  in  the  devisor  until  the  event  happens. 
2  Des.  Rep.,  94;  Hall  v.  Chaffee,  14  N.  H.,  239;  Evans  v.  God- 
bold,  6  Rich.  Eq.,  38;  6  Cruise,  257;  Doe  d.  McColley  v.  Lamp- 
leugh,  3  Houst.,  461.  The  words  "my  heirs"  are  designatio 
personarum,  and  they  take  as  purchasers  under  that  designation. 
Richardson  et  al.  v.  Wheatland,  7  Met.,  175;  State  v.  Lyons,  5 
Harr.,  196;  Baskin's  Appeal,  3  Barr,  304;  Doe  d.  Long  v. 
Laming,  3  Burr,  1106. 

Did  the  testator  intend  that  such  persons  as  were  his  heirs  at 
his  death,  or  did  he  mean  such  persons  as  should  answer  that 
description  at  the  death  of  his  last  surviving  daughter?  Doe.  d. 
King  and  Wife  v.  Frost,  3  Barn.  &  Aid.,  546;  Hall  ?;.  Chaffee, 
14  N.  H..  220;  6  Cruise,  253.  Where  a  life  estate  is  expressly 
given  it  will  aid  much  in  arriving  at  the  intention  of  the  testator 
6  Cruise,  253,  254,  257;  Doe  d.  Long  v.  Laming,  2  Burr,  1106; 
Loddington  v.  Kime,  1  Ld.  Ray.,  204;  Dunwoodie  v.  Reed,  3 
S.  R.,  448;  Clayton  v.  Clayton,  3  Binn.,  476.  If  there  is  a 
gift  to  a  person  for  life  with  remainder  to  the  testator's  relations, 
and  the  person  taking  the  life  interest  is  the  sole  next  of  kin  at 
the  death  of  the  testator,  the  gift  will  be  considered  as  referring 
to  the  person  answering  to  the  description  at  the  death  of  the 
tenant  for  life.  2  Jarm.  on  Wills,  39,  40;  Jones  v.  Colbeck,  8 
Ves.,  38.  The  object  of  the  testator  was  to  retain  the  property 
in  his  family  as  long  as  it  was  possible.  Sears  v.  Russell,  8 
Gray,  95;  Long  v.  Blackall,  3  Ves.,  486.  If  any  other  estate 
is  given  than  that  which  the  heir  would  if  no  will  had  been  made, 
the  person  will  take  under  the  devise.  6  Cruise,  chap.  8,  §  14; 
Ellis  V.  Page,  7  Cush.,  164;  State  v.  Lyons,  5  Harr.,  196.  At 
what  time  were  the  persons  to  take  the  limitation  over?  Doe  d. 
King  and  Wife  v.  Frost  3  Barn.  &  Adol.,  546;  Doe.  d.  Long  v. 
Laming,  2  Burr.,  1100;  King  v.  Beck,  15  Ohio,  559;  Porter 
V.  Bradley,  3  T.  R.,  71;  Hall  v.  Chaffee,  14  N.  H.,  215;  Sears 
V.  Russell,  22  Pick.,  563;  Evans  v.  Godbold,  6  Rich.  Eq.,  26. 
Courts  will  lay  hold  of  the  most  trifling  circumstance  to  give 
effect  to  the  apparent  intention  of  the  testator  in  the  construction 
of  a  will.     Baddeley  v.  Leppingwell,   3  Burr.,   1541;  Evans  d. 
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Brooke  v.  Astley  et  al,  3  Burr.,  1581;  Hoes  et  al.  v.  Van  Hoeson, 
1  Com.,  120;  Ancaster  v.  Mayor,  1  Brown  Ch.,  462;  Wilkenson 
V.  South,   7  T.  R.,  551.     There  is  no  residuary  clause  in  the 
will. 

Smithers  {Ridgely  and  Massey  with  him)  for  the  defendant. 
A  devise  in  remainder  is  always  to  be  construed  as  creating  a 
vested  rather  than  a  contingent  estate,  and  where  the  devise  over 
after  a  life  estate  is  to  the  heirs  of  the  testator,  the  word  "heirs" 
must  be  held  to  refer  to  the  persons  who  held  that  relation  at 
the  death  of  the  testator,  and  who  take  vested  interests  trans- 
missible by  inheritance  or  alienable  by  deed  or  devise.  And 
this  result  will  not  be  affected  by  the  fact  that  the  tenant  for 
life  is  one  of  the  heirs.  1  Powell  on  Devises  (note,  284),  note, 
290;  21  Law  Libr.,  167,  171;  Holloway  v.  Holloway,  5  Ves., 
399;  Mortimer  v.  Slater,  7  Ch.  Div.,  322;  Thesiger's  Classifi- 
cation, 329;  Mortimore  v.  Mortimore,  4  Ap.  Ca.,  448;  Brown 
V.  Lawrence,  3  Cush.,  390;  Childs  v.  Russell,  11  Met.,  16; 
Minot  V.  Tappan,  122  Mass.,  536;  Dove  v.  Torr,  128  Mass., 
38;  2  Houst.,  235;  2  Jarm.  on  Wills,  87,  129,  132.  And 
whenever  it  has  been  held  othenvise,  there  will  be  found  words 
in  the  devise  which  gives  the  land  on  some  contingency  expressed 
in  it,  as  in  the  case  of  Richardson  et  al.  v.  Wheatland,  7  Met., 
175,  cited  on  the  other  side.  There  the  testator  devised  land  to 
his  daughter,  H.,  during  her  life,  and  to  her  husband,  W.,  dur- 
ing his  life,  and  at  the  decease  of  H.  and  W.  to  be  divided  among 
the  heirs  of  each.  It  was  held  that  the  remainder  after  the 
termination  of  the  estates  of  H.  and  W.  was  contingent  until  the 
death  of  H.  and  vested  on  her  death  in  those  who  were  then  her 
heirs-at-law. 

Houston,  J.,  delivered  the  opinion  of  the  court. 

The  testator,  John  Rash,  being  seized  in  fee  of  the  several 
tracts  of  land  mentioned  in  his  will,  devised  them  as  follows: 
"First,  I  give  unto  my  eldest  son,  Daniel  Rash,  the  sum  of  five 
shillings  to  be  raised  and  levied  out  of  my  estate.  Also,  I  give 
unto  mv  son,  Andrew  Rash,  that  tract  of  land  whereon  he  now 
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dwells  during  his  natural  life  and  no  longer,  reserving  one  acre  of 
land  where  Joseph  Newsom  now  dwells,  and  timber  to  support  it. 
I  give  unto  my  son,  Martin  Rash,  all  that  tract  of  land  whereon 
I  now  dwell,  during  his  natural  life  and  no  longer,  and  I  give  unto 
my  son,  Martin  Rash,  that  part  of  that  tract  of  land  whereon 
my  son  Joseph  now  lives,  from  the  barn  across  the  said  tract, 
from  the  line  to  the  great  road  with  the  division  fence  down 
to  Barnes'  Branch,  that  part  of  said  tract  next  to  Moses  Jack- 
son's and  John  Voshell's  land,  during  his  natural  life  and  no 
longer,  I  give  unto  my  son,  Joseph  Rash,  all  the  residue  of  said 
tract  of  land  where  he  now  lives,  during  his  natural  life  and  no 
longer,  and  further,  at  the  decease  of  my  sons,  Andrew  Rash, 
Martin  Rash  and  Joseph  Rash,  all  the  said  lands  that  I  have 
given  to  them,  I  give  unto  my  daughters  Sarah  Shelton  and 
Mary  Rash,  Esther  Rash,  Ann  Rash,  Letitia  Rash,  Ansley  Rash 
and  Patience  Rash,  during  their  natural  lives,  and  no  longer,  and 
at  the  death  of  my  said  daughters,  I  give  the  before  mentioned 
lands  to  my  heirs  forever." 

The  will  was  made  on  the  1st  day  of  July,  1782,  and  was 
duly  probated  on  the  30th  day  of  November,  1790,  soon  after 
the  testator's  death  in  the  latter  month.  All  his  children,  con- 
sisting of  four  sons  and  seven  daughters,  are  named  in  the  will, 
and  all  of  them  survived  him  with  the  exception  of  his  daughter 
Mary,  who  died  between  the  date  of  the  will  and  his  death  un- 
married. The  daughter  Ansley  married  William  Whitby  and 
survived  all  of  her  brothers  and  sisters,  except  her  brother, 
Daniel  Rash,  the  eldest  son  of  the  testator,  and  died  on  the  14th 
day  of  February,  1852.  His  son,  Andrew  Rash,  died  leaving 
thirteen  children,  one  of  whom,  David  Rash,  married  and  died 
in  the  life-time  of  Ansley  Whitby,  leaving  to  survive  him  two 
children,  George  Rash  and  Mary  Rash,  who  intermarried  with 
and  became  the  wife  of  James  H.  Wright,  and  who  now  consti- 
tute the  lessors  of  the  plaintiff  in  this  action  of  ejectment  to 
recover  the  undivided  share  or  portion  of  the  lands  devised  over 
in  the  will  after  the  termination  of  the  life  estates  limited  in  it, 
to  the  heirs  of  the  testator  in  fee  simple,  or  of  so  much  thereof 
as  are  now  in  the  possession  of  the  defendants. 
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The  counsel  for  the  plaintiffs  has  contended  that  this  devise 
over  of  all  the  lands  before  mentioned,  first,  to  the  sons  named 
in  severalty  as  to  each  of  the  tracts  given  to  them  respectively 
diiring  his  natiiral  life  and  no  longer,  and  at  their  decease  to  the 
daughters  named  in  joint  tenancy  during  their  natural  lives,  and 
no  longer,  and  at  the  death  of  his  said  daughter,  to  his  heirs  for- 
ever, constitutes  in  law  and  in  the  intendment  of  the  testator,  a 
gift  for  life  strictly  to  the  sons  and  daughters  named  in  the  order 
prescribed,  with  a  contingent  remainder  therein  to  the  heirs-at 
law  of  the  testator,  until  the  death  of  Ansley  Whitby,  the  last 
survivor  of  the  said  sons  and  daughters  and  devisees  for  life 
named  in  the  will,  and  that  the  fee  devised  in  the  land  continued 
in  abeyance  imtil  that  event,  and  then  vested  only  in  such  of  the 
heirs-at-law  of  the  testator  as  were  living  at  that  time,  or  such 
as  would  have  constituted  his  only  heirs-at-law  had  he  died  in- 
testate at  that  time;  and  that  the  uncertainty  as  to  who  might 
constitute  his  heirs-at-law  on  the  determination  of  all  the  life 
estates  devised  in  the  will  by  the  death  of  the  last  survivor  of  the 
devisees  for  life  named  in  it,  constituted  the  remainder  devised 
to  the  heirs  at  law  of  the  testator  a  contingent,  and  not  a  vested 
remainder  until  that  time,  because  until  then  the  heirs-at-law 
who  would  be  entitled  to  it  could  not  be  ascertained.  This  he 
contended  was  also  the  intention  of  the  testator  apparent  upon 
the  face  of  the  devise,  which  must  control  the  construction  of  it, 
and  which  clearly  indicated  that  his  intention  was  that  the  de- 
visees for  life  should  only  take  estates  for  life  in  the  lands  devised 
to  them,  because  it  was  in  each  successive  devise  to  them,  ex- 
pressly given  to  them  during  their  natural  life  or  lives,  and  no 
longer.  And  for  the  purpose  of  showing  that  such  must  be  the 
construction  of  it,  and  to  exempt  it  from  the  operation  of  the 
rule  in  Shelley's  Case  in  order  to  effect  the  intention  of  the  tes- 
tator in  the  interpretation  of  the  devise,  we  have  been  referred  to 
several  cases,  American  as  well  as  English,  supposed  to  be  analo- 
gous to  the  case  before  us,  to  sustain  his  position  and  the  con- 
struction contended  for,  in  each  of  which,  however,  as  the  counsel 
on  the  other  side  in  his  reply  observed  and  pointed  out,  it  ap- 
peared that  the  devise  in  question  was  limited  upon  some  evi- 
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dent  contingency  actually  expressed  or  necessarily  implied  in  it. 
But  the  cases  referred  to  or  the  principle  ruled  in  them  can  have 
no  proper  application  to  the  question  involved  in  this  case,  be- 
cause by  the  terms  of  it,  and  the  terms  of  the  rule  in  Shelley's 
case,  such  a  devise  as  this  has  never  been  considered,  either  in 
England,  or  in  this  country,  to  be  embraced  within  the  meaning  or 
operation  of  that  well-known  rule  so  long  and  firmly  established 
as  an  axiom  in  the  law  of  real  property  both  in  that  country 
and  in  this  State;  and  which  as  stated  in  that  case  and  recog- 
nized in  all  later  decisions  and  by  all  commentators  on  it,  is  in 
the  following  terms,  when  the  ancestor  by  any  gift  or  convey- 
ance takes  an  estate  of  freehold,  and  in  the  same  gift  or  convey- 
ance an  estate  is  limited  either  mediately  or  immediately  to  his 
heirs  in  fee  or  in  tail,  that  always  in  such  case  the  heirs  are  words 
of  limitation  of  the  estate,  and  not  words  of  purchase.  Shelley's 
Case,  1  Coke's  Rep.,  104.  Or,  in  other  words,  according  to  the 
meaning  and  effect  of  it,  in  all  such  cases  the  words  "heirs  in 
fee  or  in  tail,"  create  a  remainder  in  fee  or  in  tail,  which  the  law 
to  prevent  an  abeyance,  vests  in  the  ancestor,  who  is  tenant  for 
life,  and  by  the  conjunction  of  the  two  estates  he  becomes  tenant 
in  fee  or  in  tail,  as  the  case  may  be;  and  in  either  case  the  sub- 
sequent remainder  to  his  heirs  unites  with  and  is  executed  on 
his  estate  for  life.  4  Kent's  Com.,  215.  So  that  in  such  a  case 
the  heirs  in  fee  or  in  tail  by  the  operation  of  the  rule  take  the 
estate  limited  in  remainder  to  them  after  the  death  of  the  ances- 
tor and  tenant  for  life  by  inheritance  and  descent  from  him,  as 
his  heirs  in  fee  or  in  tail,  and  not  as  purchasers,  or  independent 
owners  of  it  in  their  own  right  under  the  terms  of  the  gift,  grant 
or  conveyance  in  the  case. 

Another  writer  of  high  authority  on  the  subject,  states  the 
rule  substantially  the  same,  though  in  fuller  and  more  ample 
terms,  as  follows:  "When  a  person  takes  an  estate  of  freehold, 
legally  or  equitably,  under  a  deed,  will  or  other  writing,  and  in 
the  same  instrument  there  is  a  limitation  by  way  of  remainder, 
either  with  or  without  the  interposition  of  another  estate,  of  an 
interest  of  the  same  legal  or  equitable  quality,  to  his  heirs,  or 
the  heirs  of  his  body,  as  a  class  of  persons  to  take  it  in  succes- 
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sion  from  generation  to  generation,  the  limitation  to  the  heirs 
entitles  the  ancestors  to  the  whole  estate."  1  Pres.  on  Est.,  263. 
Now,  it  is  manifest  fromi  the  very  terms  of  the  rule  as  thus  de- 
fined that  it  can  apply  in  no  case  except  when  the  devise  is  of 
an  estate  of  freehold  in  the  premises  to  a  person,  as  for  his  life, 
and  the  same  are  fiuther  limited  in  the  devise,  either  mediately 
or  immediately,  by  way  of  remainder  to  the  heirs  generally,  or 
to  the  heirs  of  the  body  of  that  person  who  takes  the  estate  of 
freehold  and  particular  estate  on  which  the  remainder  de- 
pends, and  of  no  other,  because  it  is  only  in  such  a  case  that 
the  words  heirs  of  either  description  can  be  construed  to  be 
words  of  limitation  and  not  words  of  purchase,  or  that  such  re- 
mainder can  unite  with  and  be  executed  on  such  particular 
estate  of  freehold  in  him,  so  as  to  constitute  him  owner  in  fee  or 
in  tail,  as  the  case  may  be,  of  the  premises  under  the  rule.  And 
therefore,  Mr.  Jarman,  in  his  work  on  wills,  lays  it  down  as 
essential  to  the  operation  of  the  rule  in  Shelley's  case,  when  the 
limitation  is  to  the  heirs  of  the  body  on  the  determination  of  the 
preceding  or  particular  estate,  that  the  heirs  of  the  body  should 
proceed  from  the  person  taking  that  estate  and  from  that  person 
only.  2  Jarm.  on  Wills,  248.  And  the  same  is  the  case  when 
the  limitation  is  to  the  heirs  general  instead  of  to  heirs  of  the 
body,  it  must  be  to  the  heirs  of  the  person  taking  the  particular 
estate  only,  and  not  to  the  heirs  of  any  other  person;  for  the 
rule  can  only  apply  and  operate  in  either  case  when  the  limita- 
tion to  the  heirs  of  the  body  or  to  the  heirs  general  can  be  ex- 
ecuted on  and  united  with  the  particular  estate  so  as  to  give  the 
taker  of  that  both  of  the  estates  united  in  him  and  the  inheritance 
by  descent  from  him  to  the  heirs  of  the  body,  or  the  heirs  gener- 
al, as  the  case  may  be,  and  thus  to  convert  those  words  into 
words  of  limitation,  instead  of  words  of  purchase,  as  they  were 
prior  to  the  establishment  of  the  rule.  But  in  the  case  before 
us  the  testator  does  not  give  the  lands  at  the  death  of  his 
daughters  to  their  heirs,  or  to  the  heirs  of  his  three  sons  to  whom 
the  preceding  life  estates  in  them  was  devised,  but  gives  them 
to  his  own  heirs  in  fee  simple,  and  who  on  his  death  together 
with  his  son,  Daniel,  consisted  of  the  three  sons  and  six  daughters 
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to  whom  he  had  given  them  for  their  Hves  as  devised  in  his 
will  (the  daughter,  Mary,  having  died  before  him  without  issue). 
It  is  therefore  manifest  that  the  rule  in  question  could  never 
have  applied  to  such  a  case  as  this,  whether  the  gift  or  devise  of 
the  lands  at  the  death  of  his  said  daughters,  to  the  heirs-at-law 
of  the  testator,  is  to  be  considered  a  vested  or  a  contingent  re- 
mainder, that  is  to  say,  whether  that  remainder  is  to  be  con- 
sidered as  having  vested  on  the  death  of  the  testator  in  the  said 
four  sons  and  six  daughters  who  survived  and  then  became  his 
ascertained  heirs-at-law  by  force  of  the  statute  of  descent  which 
made  them  such,  or  as  having  constituted  a  contingent  remainder 
until  the  death  of  Mrs.  Whitby,  the  last  survivor  of  said  daugh- 
ters, and  as  such,  then  vested  only  in  such  of  the  said  sons  and 
daughters  and  heirs-at-law  of  the  testator  as  were  living  at  her 
death. 

I  have  been  thus  particular  in  stating  the  operation  and  ex- 
tent of  the  rule  in  Shelly's  case  because  the  counsel  for  the 
plaintiffs  in  his  argument  sought  to  exempt  this  case  from  the 
operation  of  it  solely  on  the  ground,  as  he  conceived  that  the 
devise  to  the  heirs  of  the  testator  at  the  death  of  said  daughters, 
was  not  a  vested,  but  a  contingent  remainder  of  the  description 
which  I  have  just  mentioned.  He  also  further  contended  and 
cited  numerous  authorities  with  much  better  effect  and  success  to 
show  that  inasmuch  as  these  estates  were  given  by  a  last  will 
and  testament,  the  construction  of  them  is  not  to  be  governed 
by  the  rule  in  Shelly's  case,  but  is  to  be  controlled  by  the  in- 
tention of  the  testator  as  expressed  in  the  will,  and  which  in- 
tention is  to  be  collected  from  the  whole  of  it.  For  this  prin- 
ciple that  every  will  is  to  be  construed  in  accordance  with  the 
intention  of  the  testator  expressed  or  implied  in  it  and  the  other 
rules  of  law  properly  applicable  to  it,  is  now  too  well  settled  to 
be  called  in  question. 

The  legal  term  remainder  is  nowhere  employed  by  the  testator 
in  the  devise  we  are  considering,  but  the  limitations  of  his  estate 
in  the  lands  at  the  decease  of  his  sons,  Andrew  Rash,  Martin 
Rash  and  Joseph  Rash,  to  whom  he  severally  gives  them  in  the 
several  tracts  described  in  the  devise  during  the  natural  life  of 
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each  of  them  respectively,  and  no  longer,  to  his  daughters,  also 
naming  them  with  equal  fullness  and  particularity,  during  their 
natural  lives,  and  no  longer,  and  at  the  death  of  his  said  daugh- 
ters, to  his  heirs  forever,  are  each  of  them  in  legal  contempla- 
tion and  phraseology  as  much  remainders  as  if  he  had  so  desig- 
nated them  in  the  devise  itself,  and  they  must  be  governed  by 
the  legal  rules  of  interpretation  and  construction  applicable  to 
such  limitations  or  remainders,  imless  it  would  violate  and  defeat 
the  expressed  intention  of  the  testator  to  be  gathered  from  the 
whole  of  it.  Now,  it  is  perfectly  manifest  upon  the  face  of  this 
devise,  that  it  was  the  intention  of  the  testator,  so  far  as  he  has 
expressed  it  in  the  will,  in  the  first  place,  that  each  of  his  three 
sons,  Andrew,  Martin  and  Joseph,  should  take  in  severalty  the 
tracts  of  land  described  and  devised  to  them  respectively,  for 
the  term  of  his  life,  and  no  longer,  and  in  the  second  place,  that 
at  the  decease  of  all  three  of  them,  his  seven  daughters,  also  fully 
named  in  the  devise,  shou  take  all  the  said  land  so  devised  to 
them,  for  the  term  of  their  natural  lives,  and  no  longer,  and  in 
the  third  place,  that  at  the  death  of  his  said  daughters,  his  heirs- 
at-law  should  take  all  the  said  lands  so  devised  to  them  forever. 
It  certainly  would  not  seem  to  comport  with  the  intention  of  the 
testator  as  thus  expressed  in  his  will,  that  either  of  his  said 
three  sons  should  have  any  interest  or  estate  in  the  lands  so  de- 
vised to  them  in  severalty  during  their  respective  lives  other 
than  the  life  estate  therein  thus  given  to  each  of  them,  or  that 
the  said  daughters  should  have  any  interest  or  estate  in  them 
until  the  death  of  all  of  the  said  three  sons,  other  than  their 
life  estates  expectant  thereon,  and  in  the  third  place,  that  his 
heirs-at-law  should  have  no  interest  or  estate  in  them  until  the 
death  of  all  of  his  said  daughters.  But  it  would  be  difficult  to 
execute  and  carry  out  that  intention  in  the  first  place  without 
giving,  by  implication  and  construction,  to  each  of  the  said 
three  sons  contingent  cross  remainders  for  the  life  of  each  of 
them  in  the  several  tracts  devised  to  each  of  them  in  severalty 
during  the  life  of  each  of  them,  notwithstanding,  by  the  express 
terms,  nothing  more  is  given  to  either  of  them  than  an  estate  in 
the  separate  tract  described  and  so  devised  to  him  for  the  term 
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of  his  life,  and  no  longer;  and  this  by  implication  given  by 
successive  contingent  cross  remainders  between  them,  all  of  the 
said  tracts  to  the  longest  liver  of  the  said  three  sons  for  the  term 
of  life  to  carry  out  the  intention  of  the  testator  as  necessarily 
implied  in  the  express  devise  to  them  for  life  aAd  devise  in  re- 
mainder on  the  death  of  them,  to  the  said  daughters  during 
their  lives.  And  in  the  next  place,  it  would  contravene  the  well- 
settled  rules  of  legal  construction  in  such  cases  to  execute  and 
carry  out  the  intention  of  the  testator  as  expressed  in  the  will, 
and  in  the  devise  of  all  of  the  said  lands,  at  the  death  of  his 
said  daughters,  to  his  heirs  forever,  if  we  were  to  hold  that  his 
meaning  and  intention  in  that  devise  was  that  his  heirs-at-law 
were  to  take  no  vested  interest  or  estate  whatever  in  them  until 
the  death  of  the  last  survivor  of  the  said  daughters,  aiid  it 
would  scarcely  contravene  those  rules  of  legal  construction 
applicable  in  such  a  case  on  this  more  than  it  would  conflict 
with  the  actual  intent  of  the  testator  in  making  these  devises,  to 
hold  that  the  final  devise  to  his  heirs  of  the  fee  simple  estate  in 
the  lands  constituted  a  contingent  remainder,  and  continued  in 
abeyance  for  sixty-two  years  after  his  death,  or  until  the  death 
of  Mrs.  Whitby,  the  last  survivor  of  all  the  nine  devisees  for 
life,  in  the  year  1852,  the  death  of  the  testator  and  the  probate 
of  the  will  running  back  to  the  year  1790;  for  he  doubtless 
meant  and  intended  that  his  heirs-at-law,  at  the  death  of  his 
said  daughters,  should  take  and  have  the  possession  and  enjoy- 
ment of  the  said  lands,  and  not  an  uncertain  and  unvested  in- 
terest and  estate  merely  by  way  of  contingent  remainder  in  them 
until  the  death  of  the  last  survivor  of  the  said  daughters,  and 
then  to  go  to  such  of  his  heirs-at-law  only  as  might  be  living  at 
the  time  of  her  death. 

The  counsel  for  plaintiff  has  presented  the  question  whether 
the  testator  intended,  by  this  devise  of  his  remaining  estate 
in  fee  in  the  lands  to  his  heirs  on  the  death  of  his  daughters,  to 
such  persons  as  were  his  heirs-at-law  at  the  time  of  his  own  death, 
or  to  such  as  should  afterwards  become  his  heirs-at-law  on  the 
death  of  Mrs.  Whitby,  the  last  of  the  preceding  devisees  for 
life  of  the  lands,   or,   in  other  words,  whether  it  constituted  a 
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remainder  in  fee  which  vested  in  his  heirs  immediately  on  his 
death,  or  a  contingent  remainder  which  cotild  vest  only  in  such 
of  them  as  were  living  at  the  time  of  Mrs.  Whitby's  death,  and 
who  only  could  then  be  entitled   to  it,  if  such  was  the  intention 
of  the  testator;  and  he  has  contended  that  such  was  the  inten- 
tion of  the  testator  expressed  in  the  will,  because  by  the  terms 
of  it,  "at  the  death  of  his  said  daughters,  he  gives  the  before- 
mentioned  lands  to  his  heirs  forever,"  and  which,  according  to 
his  argument,  do  not  import  that  they  were  to  have  a  vested 
interest  or  estate  in  them  before  that  time,  but  only  an  uncertain 
and  contingent   interest   depending  on  the  possibility  of  their 
living  until  that  event  should  happen.     But  as  I  before  inti- 
mated, these  terms  leave  the  question  as  to  the  intention  of  the 
testator  in  regard  to  the  matter  still  unsettled  and  indefinite,  for 
they  fail  to  indicate  that  he  intended  anything  more  than  that 
they  should  then  have  the  possession,  use  and  enjo>Tnent  of  the 
lands  as  their  property  forever;  and  if  such  was  his  intention, 
then,  in  contemplation  of  law  and  according  to  the  well-settled 
rules  of  testamentary  construction  in  such  cases,  the  remainder 
thus  devised  to  his  heirs-at-law  became  a  vested  remainder  im- 
mediately on  the  death  of  the  testator,  or  a  remainder  in  fee 
executed  in  them  at  the  same  instant  that  the  estates  for  life 
vested  in  the  daughters  imder  the  remiander  devised  to  them 
during  their  lives,   at  the  decease  of  his  three  sons,  Andrew, 
Martin  and  Joseph,  and  also  at  the  same  instant  that  the  life 
estates  devised  to  them  vested  in  them,  which  was  immediately 
on  the  death  of  the  testator,  when  the  will  went  into  effect,  and 
when  his  sons,   Daniel,   Andrew,   Martin   and  Joseph,   and  his 
daughters,   Sarah,   Esther,   Ann,   Letitia,   Ansley  and  Patience, 
who  all  survived  him,  also  at  once  became  his  heirs-at-law  and 
tenants  in  fee  of  the  vested  remainder  thus  devised  to   them 
expectant  on  the  determination  of  all   the  preceding  life  estates 
devised  to  the  last  nine  of  them  in  the  said  lands. 

The  counsel  has  referred  us  to  numerous  authorities  on  the 
various  points  presented  in  his  brief,  but,  on  examination  of 
them,  I  have  failed  to  find  any  one  of  them  that  sustains  the 
construction  contended  for  by  him,  based  on  the  particular  words 
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referred  to  by  him,  or  any  equivalent  word  in  a  similar  devise, 
as  sufficiently  indicating  an  intention  on  the  part  of  the  testator 
in  any  such  case  to  delay  the  vesting  or  execution  of  the  re- 
mainder in  the  devises  to  whom  it  is  given,  imtil  the  decease  of 
the  tenant  or  tenants  of  the  particular  estate  or  estates,  for  life 
or  lives,  on  whose  death  it  was  thus  devised  over  to  them,  and 
so  to  convert  into  a  contingent  remainder,  until  that  event  oc- 
curred. On  the  contrary,  the  settled  rule  of  judicial  construc- 
tion in  such  cases  is  otherwise,  and  the  reported  cases  to  be  found 
in  the  books  upon  that  point  are  clearly  to  the  same  effect.  It 
is  also  laid  down  by  all  the  text  writers  on  the  subject  of  vested 
and  contingent  remainders  that,  even  in  devises  the  law  is  averse 
to  contingent  limitations,  and  to  holding  the  fee  in  land  to  be  in 
abeyance,  and  favors  the  vesting  of  estates  limited  in  remainder, 
unless  the  intention  of  the  testator  is  apparent  upon  the  face  of 
the  will  is  clearly  to  the  contrary,  and  does  not  defer  to  it  when 
his  intention  in  regard  to  the  matter  is  itself  questionable,  doubt- 
ful, or  uncertain,  from  the  terms  used  by  him  in  the  expression 
of  it  in  the  will  or  devise  in  which  they  occur.  And  this  rule 
of  construction  is  founded  on  the  best  of  reasons,  because,  by  the 
operation  of  it  a  present  fixed  and  certain  interest  in  and  legal 
title  to  the  land  is  given  to  the  person  or  persons  to  whom  it  is 
devised  in  remainder  on  the  death  of  the  person  or  persons  to 
whom  it  is  at  the  same  time  devised  for  life,  although  it  is  not 
to  come  into  the  actual  possession  and  enjoyment  of  the  person 
or  persons  in  remainder  until  the  death  of  the  devisee  or  devisees 
for  life,  which  the  latter  cannot  defeat  or  destroy  by  the  forfeitiu^e 
or  alienation  of  their  life  estate,  or  anything  they  may  do  with 
it  in  the  meanwhile,  but  by  which  a  contingent  remainder  merely 
might,  on  the  contrary,  be  defeated  and  destroyed.  Besides,  it 
gives  the  devisee  or  devisees  in  remainder  a  present  vested  in- 
terest and  estate  in  the  land  which  they  can  sell  and  convey, 
alienate  and  dispose  of,  and  which  becomes  liable  for  their  debts 
as  fully  and  completely  as  if  they  were  then  in  actual  possession 
and  enjoyment  of  it  on  the  determination  of  the  life-estate  on 
which  it  depended,  all  of  which  are  objects  favored  in  the  policy 
of  the  law.     Until  the  death  of  the  testator  none  of  the  estate 
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devised  in  the  will  had  any  creation  or  existence  in  contempla- 
tion of  law,  but  from  that  moment  they  all  had  one  common  incep- 
tion, and,  as  by  the  same  event,  his  heirs-at-law  to  whom  the 
final  remainder  is  devised  forever,  became  ascertained  and  cer- 
tain, and  consisted  of  all  his  sons  and  daughters  then  living, 
for  none  had  died  before  him  leaving  any  issue,  and  from  that 
moment  that  remainder  in  fee  simple  vested  in  them,  and  thev 
became  so  seized  in  fee  of  all  the  said  lands  in  contemplation 
of  law,  as  a  vested  estate  in  remainder  in  them,  though  by  the 
terms  of  the  devise  they  were  not  to  have  the  possession  and  en- 
joyment of  them  until  the  death  of  all  the  sisters  then  living,  to 
whom  they  had  been  devised  during  their  lives,  and  as  that  was 
an  event  which  in  the  course  of  nature  would  sooner  or  later 
necessarily  occur,  notwithstanding  the  time  of  it  was  then  uncer- 
tain, becaiise  this  has  alwa>^  constituted  the  fimdamental  dis- 
tinction between  a  vested  and  a  contingent  remainder  in  law; 
the  latter,  on  the  contrary,  always  being  limited  to  take  effect 
either  to  a  dubious  and  iincertain  person,  as  to  the  heir  or  heirs 
of  a  person  then  living,  or  to  the  survivor  of  two  or  more 
persons  then  living,  or  to  a  child  not  then  bom,  or  in  ventre 
sa  mere,  or  upon  a  dubious  and  uncertain  event  which  may  never 
occur,  or  ma}^  not  happen  until  after  the  preceding  estate  or  estates 
on  which  it  depends  have  determined  by  their  own  limitation, 
as  prescribed  in  the  grant  or  devise.  But,  independent  of  the 
legal  rule  of  construction  to  which  I  have  referred,  if  there  be 
any  uncertainty  as  to  whether  the  testator  intended  his  heirs 
living  at  his  death,  or  only  those  living  at  the  death  of  his  said 
daughters,  should  have  the  said  lands,  wotild  it  not  be  more 
reasonable  to  conclude  that  he  intended  that  those  li\'ing  at  his 
death  should  have  them,  inasmuch,  as  for  reasons  satisfactory  to 
him,  but  unknown  to  us,  he  saw  proper  to  devise  them  to  his 
three  yotmger  sons  for  life,  and  on  their  decease  to  all  his  said 
daughters  during  their  lives,  and  at  their  death,  and  on  the  de- 
termination cf  all  these  life-estates,  to  his  heirs  at  law  in  fee 
simple,  and  who,  as  it  so  happened  on  his  death,  consisted  of  these 
three  sons  and  six  daughters,  and  his  eldest  son  Daniel,  all  of 
whom  survived  him,  and  having  omitted  him  in  the  devisees  for 
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life;  and  in  this  somewhat  pecuHar  disposition  of  the  bulk  of 
his  whole  estate,  real  and  personal,  by  thus  devising,  in  the  first 
place,  all  his  lands  to  the  other  three  sons  for  life,  and  in  the 
next  place,  to  all  his  daughters  for  life,  with  remainder  in  fee  to 
all  of  them,  including  Daniel,  is  it  not  reasonable  to  conclude,  what- 
ever may  have  been  his  reasons  for  making  such  a  peculiar  disposi- 
tion of  them  in  his  will,  that  his  purpose  was  to  make  an  equal  di- 
vision of  them  among  all  in  fee  when  the  life-estates  devised 
had  all  expired,  and  thus,  in  the  end,  to  equalize  the  division  of  his 
estate  among  them,  or  such  of  them  as  might  be  living  at  his  death, 
and  their  respective  heirs-at-law,  and  not  to  further  increase  the 
apparent  inequality  of  the  original  disposition  of  it  among  them, 
by  giving  his  lands  to  such  of  them  only  as  should  be  living  at 
the  death  of  his  said  daughters,  and  who,  as  I  have  before  re- 
marked, after  the  long  lapse  of  sixty-two  years  from  his  death, 
and  seventy  from  the  time  the  will  was  made,  tiimed  out  to  be 
his  eldest  son  and  heir,  Daniel,  who  survived  all  the  rest  of  them? 
Such,  however,  would  be  the  intention  we  must  impute  to  him, 
if  the  construction  contended  for  by  the  counsel  for  the  plaintiffs 
be  correct  and  is  properly  applicable  in  this  case.  It  would  seem 
to  have  been  bad  enough  in  the  scheme  of  such  devises  to  cut  off 
the  children  and  heirs-at-law  of  each  of  the  devisees  for  life,  as 
they  died  off  in  succession,  from  all  usiifructuary  benefit  of  the 
land  during  the  lifetime  of  the  longest  liver  of  them,  but  it  would 
be  much  more  so  if  he  intended  not  only  that  but  to  cut  off  all 
of  them  forever,  except  the  heirs  and  descendants  of  the  one 
who  might,  by  chance,  become  the  sole  survivor  of  his  ten  chil- 
dren who  were  living  at  his  death.  For,  as  I  have  before  re- 
marked, under  the  first  devise  the  longest  liver  of  the  three  sons 
took  all  the  lands  for  the  term  of  his  life  by  reason  of  the  con- 
tingent cross-remainder  implied  in  it  between  them,  while  at  their 
death  the  six  daughters  took  them  in  joint  tenancy  dtiring  their 
joint  lives,  and,  of  course,  all  of  them  by  survivorship  for  the 
life  of  the  longest  liver  of  them,  as  our  statute  abolishing  all 
estates  in  joint  tenancy  in  lands,  tenements,  and  hereditaments, 
unless  when  expressly  granted,  conveyed,  or  devised,  to  be  held 
as  such,  was  not  passed  until  after  the  death  of  the  testator.     It 
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will  be  observed,  however,  that  neither  the  word  remainder,  nor 
estate,  nor  even  the  terms  devise,  occtirs  any^^here  in  the  will  of 
the  testator,  but  in  the  simple  and  ordinary  language  of  one  not 
versed  in  legal  phraseology  he  gives  his  lands  to  the  devisees 
named,  in  the  mode  and  order  mentioned,  during  their  natural 
lives,  and  no  longer;  and  again,  at  the  death  of  his  said  daughters, 
he  gives  the  before-mentioned  lands  to  his  heirs  forever;  and,  so 
far  as  the  language  of  the  first  two  devises  express  the  intention 
of  the  testator,  the  lands  were  held  by  all  the  devisees  named 
strictly  in  conformity  with  that  intention,  for  about  sixty-two 
years,  or  up  to  the  death  of  Mrs.  Whitby,  the  last  survivor  of 
them.  But  what  he  meant  or  intended  by  the  gift  of  the  lands 
at  the  death  of  his  daughters  to  his  heirs  forever,  is  not  expressed, 
except  so  far  as  the  words  employed  themselves  import  it,  and 
this  is  to  be  ascertained  and  determined  by  the  settled  rules  of 
legal  construction  applicable  in  such  a  case,  and  the  contention 
of  the  counsel  for  the  plaintiff  is,  that  by  this  gift  or  devise  of 
his  land  to  his  daughters  during  their  natural  lives,  and  no  longer, 
and  at  their  death  to  his  heirs  forever,  the  testator  intended  to 
give  them  to  his  heirs  at  law  only  who  sould  be  living  at  the 
time  of  the  death  of  the  last  survivor  of  them. 

But  while  he  has  referred  us  to  no  authority  that  sustains  that 
construction  in  such  a  case,  the  counsel  for  the  defendants  has 
cited  several  adjudged  cases  in  which  the  decisions  were  directly 
to  the  contrary.  In  the  case  of  Brown  v.  Lawrence,  3  Cush., 
390,  the  devise  was  of  the  rent  of  a  portion  of  the  real  estate  of 
the  testator  to  his  "son  Samuel  during  his  life,  and  at  his  de- 
cease then  to  the  legal  heirs,"  who  consisted  at  the  death  of  the 
testator  of  Samuel,  another  son  and  two  daughters  who  sur- 
vived him,  the  premises  being  in  the  possession  of  the  testator, 
and  not  of  a  tenant  at  the  time  of  his  death;  and  the  questions 
were  what  estate  did  Samuel  take  in  them,  and  to  whom  did 
they  go  at  his  decease  under  the  devise.'' 

Shaw,  C.  J.,  delivered  the  opinion  of  the  coiut  which  held 
that  inasmuch  as  they  were  not  in  the  possession  of  a  tenant  or 
rented,  the  devise  of  the  rent  of  them  was  equivalent  to  a  devise 
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of  the  premises  themselves  to  the  son,  Samuel,  and  that  he  took 
an  immediate  estate  in  them  for  the  temi  of  his  life,  with  re- 
mainder to  the  testator's  own  heirs,  and  that  his  two  sons,  Samuel 
being  one  of  them,  and  his  two  daughters,  therefore,  each  took  a 
remainder  in  the  one-fourth  part  of  the  estate  expectant  upon 
the  determination  of  Samuel's  life  estate.  In  the  case  of  Minot 
V.  Tappan,  122  Mass.,  535,  the  testator  devised  a  portion  of  his 
estate  to  trustees  in  trust  for  the  benefit  of  his  son  A.,  during  his 
life  and  if  he  should  leave  a  widow,  for  her  benefit  during  her 
life,  and  if  he  should  die  leaving  no  widow,  but  leaving  children, 
the  trust  estate  was  to  be  conveyed  and  transferred  by  the  trustees 
to  such  children  and  the  issue  of  any  deceased  children  "and  in 
default  of  any  such  child,  children  or  issue  then  living,  then  in 
trust  to  convey  and  transfer  the  same  to  his  (the  testator's  heirs- 
at-law,  to  hold  the  same  to  them,  their  heirs  and  assigns  for- 
ever." The  son,  A.,  died  thirty-four  years  after  the  testator 
without  having  married,  but  B.,  another  son  of  the  testator,  died 
before  A.,  leaving  a  widow  and  children.  The  question  was 
whether  under  the  last  clause  of  the  devise  above  quoted,  the 
son,  B.,  took  an  interest  in  the  trust  estate  which  vested  on  the 
death  of  the  testator,  and  the* court  held  that  he  did.  Also  in 
the  case  of  Dove  v.  Torr,  128  Mass.,  38,  the  devise  in  question 
was  as  follows:  "I  devise  to  those  of  my  daughters  who  shall 
not  have  married  at  my  decease,  all  the  residue  of  my  real  estate, 
to  have  and  to  hold  the  same  to  them  and  the  survivor  of  them 
for  their  lives  and  during  the  life  of  such  survivor,  they  and  the 
siirvivor  of  them  continuing  vinmarried;  the  marriage  of  any  one 
of  my  daughters  who  take  under  this  item  shall  terminate  her 
interest  and  life  estate  under  this  devise.  After  the  marriage  or 
death  of  any  surviving  daughter  taking  under  this  item,  the  es- 
tate herein  devised  shall  descend  to  those  persons  who  may  then 
be  entitled  to  take  the  same  as  my  heirs."  The  question  of  con- 
struction in  that  case  was  similar  to  the  question  in  the  case  now 
before  us,  and  the  court  held  that  the  devise  over  was  to  those 
who  were  the  heirs  of  the  testator  at  the  time  of  his  death,  and 
Gray,  C.  J.,  said  in  delivering  the  opinion  that  the  word  "then" 
is  not  here  inserted  by  way  of  description  of  the  persons  who  are 
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to  take  under  the  devise,  but  by  way  of  defining  the  time  when 
they  shall  come  into  the  enjoyment  of  that  which  is  devised  to 
them;  nor  is  the  devise  to  those  who  would  have  been  the  tes- 
tator 's  heirs-at-law  if  he  had  died  at  that  time.  A  devise  to  the 
testator's  "heirs  or  heirs-at-law"  is  always  construed  as  refer- 
ring to  those  who  are  such  at  the  time  of  the  testator's  death, 
unless  a  different  intent  is  plainly  manifested  by  the  will.  In 
Mortimer  v.  Slater,  7  Ch.  Div.,  322,  a  recent  case  in  the  court 
of  chancery  in  England,  a  like  construction  was  given  to  a  be- 
quest of  personal  property.  In  that  case  it  was  held  that  the 
bequest  in  the  will  of  one-fourth  of  a  fimd  to  one  of  four 
daughters  of  the  testator  for  life,  and  after  her  death  to  her 
children  then  Hving,  but  if  she  left  no  child,  then  the  interest 
on  it  should  be  paid  to  his  other  daughters  then  living  and  the 
survivors  or  survivor  of  them,  and  after  the  decease  of  the  last 
survivor  of  them  that  the  same  fourth  share  should  be  divided 
among  her  children,  or  if  there  should  be  no  such  children,  that 
the  same  should  be  paid  to  such  person  or  persons  as  will  then 
be  entitled  to  receive  the  same  as  his  next  of  kin  under  the  stat- 
utes for  the  distribution  of  intestates'  estates.  One  daughter 
died  after  the  testator,  leaving  children;  the  other  three  after- 
wards died  without  issue,  and  the  court  held  that  the  class,  or 
persons  then  entitled  to  receive  it  under  the  statutes  referred  to, 
were  to  be  ascertained  at  the  death  of  the  testator,  and  that  the 
shares  of  the  daughters  who  died  without  issue,  to  each  of  whom 
a  similar  bequest  of  a  fourth  of  the  fund  had  been  made  in  the 
same  terms  in  the  will,  were  divisible  in  fourths  among  the  per- 
sons representing  the  four  daughters. 

We  are,  therefore,  of  the  opinion  that  the  devise  in  this  case 
of  all  the  lands  referred  to  by  the  testator,  at  the  death  of  his 
said  daughters  to  his  heirs  forever,  constituted  a  remainder  in 
fee  in  them  which  immediately  vested  in  all  his  heirs-at-law  on 
his  death,  and  who  consisted  of  all  his  sons  and  daughters  who 
survived  him  and  were  living  at  that  time,  and  when  it  was 
immediately  ascertained  in  law  as  a  fact  that  they  were  then 
his  legal  heirs,  according  to  the  maxim  ftenio  est  heres  vir cutis, 
and  not  a   contingent  remainder  which  vested  only  in  such  of 
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them  as  were  living  at  the  time  of  the  death  of  his  last  surviv- 
ing daughter,  Mrs.  Whitby;  and  upon  the  case  stated  that  the 
judgment  of  the  court  should  consequently  be  entered  for  the 
defendants  in  the  action. 


Anthony  Reybold  v.  Barney  Reybold,  et  al. 

The  following  reservation  of  rent  in  the  lease  of  a  farm  "also  the  one-third  part 
of  the  net  proceeds  of  the  dairy  according  to  the  number  of  cows  on  the  farm 
by  reports  to  be  made  once  a  month,  and  the  share  of  the  dairy  produce  as 
often  paid  to  the  said  lessor,"  will  not  allow  the  tenant  for  the  expense  of 
making  and  preparing  the  butter  in  the  diary  for  market,  but  will  allow  him 
his  necessary  expenses  in  transporting  it  to  market  and  disposing  of  it 
there. 

Action  of  replevin  of  goods  distrained  for  rent,  and  the  issue 
was  on  an  avowry  simply.  The  lease  among  other  reservations 
of  rent  contained  the  following:  "also  the  one-third  part  of  the 
net  proceeds  of  the  dairy  according  to  the  number  of  cows  on 
the  farm  by  reports  to  be  made  once  a  month,  and  the  share  of 
the  dairy  produce  as  often  paid  to  the  said  Barney  Reybold," 
and  as  to  the  construction  of  which  the  court  was  asked  to  in- 
struct the  jury. 

The  Court,  Comegys,  C.  J.,  charged  the  jury,  That  as  to  the 
butter  made  and  prepared  for  market  in  the  dairy  on  the  farm 
by  the  lessee,  and  estimated  by  the  witnesses  at  an  average  cost 
of  six  cents  per  potmd,  and  claimed  to  be  deducted  from  the 
market  price  or  value  of  it  and  retained  by  him,  the  tenant, 
therefore,  could  not  be  allowed  to  him  by  the  jury  tmder  a  proper 
construction  of  the  terms  and  meaning  of  the  lease  in  regard  to 
that  matter,  but  any  expense  necessarily  incurred  by  him  in 
transporting  the  butter  to  market  and  disposing  of  it  there 
should  be  allowed  him. 

Gray  for  the  plaintiff. 

J .  H.  Rodney  for  the  defendants. 
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As  the  plaintiff  may  maintain  an  action  of  indebitators  assumpsit  on  an  ex- 
press contract  entire  in  its  nature  for  the  sale  and  delivery  of  a  specified 
quantity  of  goods,  and  recover  for  a  portion  only  of  them  delivered  to  the 
defendant  as  much  as  it  was  then  reasonably  worth,  the  defendant  may  also 
present  and  give  in  evidence  under  the  general  issue  of  non  assumpsit  on 
the  trial  of  the  action,  his  cross  or  counter  claim  against  the  plaintiff  for 
loss  and  damage  founded  on  the  same  contract  or  growing  out  of  the  same 
business  transaotion,  incurred  by  him  by  reason  of  the  refusal  or  failure  of 
the  plaintiff  to  perform  it  entirely  on  his  part,  without  any  hindrance  or  de- 
fault on  the  part  of  the  defendant,  in  reduction  of  the  damages  claimed  by 
the  plaintiff,  or  of  the  amount  which  may  be  found  to  be  due  him  for  the 
portion  of  the  goods  so  delivered  to  the  defendant.  And  this  is  what  is 
meant  by  the  term  recoupement  as  recognized  by  the  courts  in  this  State. 
It  is  not  however  a  legal  defence  to  be  specially  pleaded  in  such  an  action 
in  the  courts  of  this  State. 

S 

Assumpsit  on  the  common  counts  only  and  the  usual  plea, 
with  a  further  special  plea  of  recoupement  to  the  following  effect 
that  the  plaintiff  is  indebted  to  the  defendants  in  this  action  in 
a  larger  sum  of  money  than  the  amount  due  and  owing  from 
them  to  the  plaintiff,  to  wit,  in  the  simi  of  five  hundred  dollars, 
because  the  defendants  had  theretofore  bargained  with  the  plain- 
tiff to  buy  of  him  and  he  had  sold  to  them  a  large  quantity  of 
goods,  to  wit,  from  forty  to  sixty  thousand  bushels  of  charcoal 
to  be  delivered  to  them  during  the  then  coming  season  at  their 
charcoal  house  in  Wilmington,  from  time  to  time  as  they  might 
require  it,  of  a  certain  stipulated  quality,  at  the  price  of  ten  and 
one-half  cents  per  bushel,  but  which  he  neglected  and  refused 
to  do  to  the  damage  to  the  defendants  to  the  amount  of  five 
hundred  dollars.  To  this  plea  the  plaintiff  demurred  generally, 
and  upon  the  joinder  of  the  defendants  in  the  demurrer,  two 
questions  were  raised  in  the  argument  of  it,  first,  whether  the 
subject-matter  of  recoupement  as  alleged  in  the  plea  would 
be  admissible  in  evidence  against  the  claim  of  the  plaintiff  in 
the  action  on  the  trial  of  it  before  the  court  and  jury  on  the  issues 
of  facts  joined  in  it;  and  if  it  should  be  so  considered  by  the 
court,  secondly,  can  it  be  properly  pleaded  as  a  legal  defence  to 
the  action. 
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Emmons  {Lore  with  him)  for  the  plaintiff  contended,  that  it 
could  not  be  admissible  in  evidence  as  a  defence  to  the  action 
under  the  facts  of  this  case  which  will  not  be  disputed  that  the 
plaintiff,  as  alleged  in  the  plea  did  agree  to  sell  and  deliver  a 
considerable  quantity  of  charcoal,  and  delivered  a  large  quantity 
for  which  this  action  is  brought,  but  failed  to  deliver  as  much 
as  was  stiptilated  for  in  the  agreement.  In  the  practice  of  this 
court,  however,  the  doctrine  of  recoupement  has  only  been  re- 
cognized and  applied  in  cases  where  the  entire  quantity  of  the 
goods  bargained  for  were  delivered  and  received,  but  proved  in 
whole  or  in  part  to  be  inferior  in  quality  and  value  to  that  bar- 
gained for.  Draper  v.  Randolph  &  Co.,  4  Harr.,  454;  Thomp- 
son V.  Quigley,  Houst.  But  even  if  the  principle  in  point  of 
practice  in  our  courts  be  applicable  in  such  a  case  as  this,  there 
is  no  law  or  practice  in  this  state  under  which  it  can  be  specially 
pleaded  as  a  legal  defence  to  the  action  for  the  price  or  value  of 
the  goods  actually  delivered  and  accepted  by  the  defendant.  I 
Ch.  PL,  572;  2  Bour.  Law  Die,  425;  7  E.  C.  L.,  37;  3  Camp., 
329. 

Higgins  for  the  defendants.  Cited  Draper  v.  Randolph  &  Co., 
4  Harr.,  454;  Thompson  v.  Quigley,  Houst;  14  Wend.,  257; 
Mondell  v.  Steel,  8  M.  and  W.,  858;  Withers  v.  Green,  9  How., 
214;  Van  Buren  v.  Digges,  11  How.,  461;  2  Smith's  Ld.  Ca., 
50,  52. 

Houston,  J.,  delivered  the  opinion  of  the  court.  This  was  an 
action  of  assumpsit  with  the  common  counts  only  for  a  quantity 
of  charcoal  sold  and  delivered  by  the  plaintiff  to  the  defendants 
to  which  they  pleaded  with  the  other  pleas  usual  in  such  an  ac- 
tion, a  special  plea  of  recoupement  to  the  effect  that  the  plaintiff 
was  indebted  to  them,  the  defendants,  in  a  larger  stim  of  money 
than  was  due  and  owing  from  them  to  him,  to  wit,  in  the  sum 
of  five  hundred  dollars,  because  they  had  bargained  with  him  to 
buy  of  him,  and  he  had  sold  them  a  large  quantity,  to  wit,  from 
forty  to  sixty  thousand  bushels  of  charcoal  during  the  then  com- 
ing season,  at  ten  and  a  half  cents  per  bushel,  to  be  delivered  to 
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them  at  their  charcoal  house  in  Wilmington  of  a  certain  stipu- 
lated quality,  to  be  furnished  from  time  to  time  during  said  sea- 
son as  they  might  require  the  same,  but  which  he  had  refused 
to  do  to  the  damage  of  the  defendants  in  the  sum  of  five  hundred 
dollars.  To  which  plea  the  plaintiff  demurred  generally,  and 
with  the  joinder  of  the  defendants  in  the  demurrer,  two  ques- 
tions were  presented  for  the  consideration  of  the  court,  first, 
whether  the  subject-matter  of  recoupement  alleged  in  the  plea 
was  admissible  in  evidence  against  the  claim  of  the  plaintiff  in 
the  action,  and  if  it  should  be  so  considered  by  the  court,  sec- 
ondly, could  it  be  specially  pleaded  as  a  legal  defence  in  the 
action?  The  fact  was  that  the  plaintiff  had  delivered  a  por- 
tion of  the  charcoal  contracted  for,  and  for  which  the  action  had 
been  brought,  while  the  defence  pleaded  was  to  recoupe  the 
damages  sustained  by  the  defendants,  as  they  alleged  in  the  plea 
by  the  refusal  of  the  plaintiff  to  deliver  the  whole  quantity  bar- 
gained for. 

On  the  argument  of  the  demurrer  the  counsel  for  the  plaintiff 
contended  that  in  such  a  case  as  this  was,  which  was  simply  for 
the  sale  and  delivery  of  a  quantity  of  goods  of  a  stipulated 
quality  and  at  a  stipulated  price,  the  principle  or  doctrine  of  re- 
coupement did  not  apply,  but  that  it  applied  only  in  such  cases 
where  the  goods  have  been  delivered,  but  prove  to  be  different 
from,  or  of  an  inferior  quality,  either  wholly  or  partially,  to 
those  contracted  for.  Why  there  should  be  s«ch  a  distinction 
or  discrimination  in  the  application  of  it  we  cannot  perceive, 
when  we  consider  the  reasons  which  led  to  the  introduction  of 
the  modem  doctrine  and  practice  on  the  subject  both  in  England 
and  this  country,  and  particularly  in  the  State  of  New  York, 
from  which  we  seem  to  have  immediately  derived  it  in  the  first 
case  ruled  on  the  subject  in  the  Courts  of  this  State,  some  thirty- 
five  years  since.  Draper  v.  Randolph  &  Co.,  4  Harr.,  454. 
Though  the  term,  recoupement  of  damages  by  the  defendant  in 
a  certain  class  of  cases  was  known  and  well  understood  in  Eng- 
land, as  early  as  the  reign  of  Henry  the  Eighth,  and  occurs  in 
Dyer  and  Coke's  Reports,  it  was  not  until  about  the  commence- 
ment of  the  present  century  that  it  began  to  assume,  even  in 
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England,  the  character  and  appHcation  which  it  now  has  both 
in  the  courts  of  that  country  and  of  this  and  of  our  own  State. 
It  had  been,  however,  a  work  of  progressive  development  in  the 
meanwhile  which  has  led  to  this  result. 

It  was  formerly  a  well-settled  principle  of  the  common  law 
that  on  an  express  contract  for  the  sale  of  goods,  or  for  work 
and  labor  or  service  of  any  kind,  the  plaintiff  could  not  main- 
tain an  action  for  the  price  agreed  to  be  paid  for  the  goods,  labor 
or  service  without  proving  the  delivery  of  them  or  the  perform- 
ance of  the  labor  or  service  by  him  pursuant  to  the  terms  of  the 
contract;  nor  for  a  partial  performance  of  the  contract  by  the 
delivery  of  a  portion  of  the  goods  when  the  contract  was  entire 
in  its  nature,  as  in  this  case;  that  is  to  say,  when  it  was  for  the 
sale  and  delivery  of  a  larger  quantity  of  the  goods  at  the  price 
and  in  the  time  stipulated  in  it,  unless  he  had  been  prevented  by 
the  act  of  the  defendant  from  delivering  the  balance  of  them; 
and  that  he  could  not  recover  in  an  action  of  assumpsit  for  a 
partial  performance  of  it,  either  in  a  special  count  on  the  express 
contract  or  in  the  common  indebitatus  assumpsit  count  for  the 
value  of  the  portion  of  the  goods  delivered  to  and  accepted  by 
the  defendant,  on  an  implied  promise  by  the  defendant  to  pay 
him  therefore  as  much  as  they  were  worth,  because  he  could  not 
recover  on  the  special  count,  as  the  express  contract  had  not 
been  performed,  and  he  could  not  recover  on  the  common  count 
for  the  portion  delivered,  because  the  law  could  not  imply  any 
other  promise  or  contract  when  an  express  or  special  one  had 
been  made  and  proved  in  the  case.  If,  however,  the  plaintiff 
had  been  prevented  by  the  defendant  from  completely  perform- 
ing the  express  or  special  contract,  he  could  recover  on  the  com- 
mon indebitatus  assirmpsit  count  upon  the  promise  which  the 
law  would  then  imply  on  the  part  of  the  defendant  to  pay  for 
the  portion  delivered  to  and  received  by  him,  as  much  as  they 
were  worth.  And  in  such  a  case  it  was  also  formerly  an  estab- 
lished principle  of  the  common  law  that  the  only  remedy  that 
the  defendant  had  for  any  damage  which  he  had  incurred  by 
the  failure  of  the  plaintiff  to  perform  the  contract  completely, 
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was  an  action  upon  it  against  him  for  the  breach  of  it  in  that 
respect. 

But  to  avoid  circuity  and  multiplicity  of  action,  it  has  since 
been  held  both  in  England  and  in  this  country,  that  in  such  a 
case  as  this  now  before  us,  such  a  cross  action  on  the  contract  by 
the  defendant  against  the  plaintiff  to  recover  for  such  damage  or 
injury^  is  not  necessary;  and,  while  the  plaintiff' is  now  permitted 
in  such  a  case  to  sue  for  and  maintain  an  action  of  indebitatus 
assumpsit  on  such  an  express  contract  entire  in  its  nature,  to 
recover  for  the  portion  of  the  goods  delivered  to  and  received 
by  the  defendant,  as  much  as  they  were  then  reasonably  worth, 
and  without  reference  to  the  price  stipulated  in  the  contract  to 
be  paid  for  the  whole  quantity  of  them,  the  defendant  is  also 
allowed,  upon  a  principle  of  equal  justice  and  equity  to  the 
parties,  to  present  and  give  in  evidence,  under  the  general  issue 
of  non  assiunpsit,  his  cross  or  counter  claim  to  that  of  the 
plaintiff,  founded  on  the  same  contract  and  growing  out  of  the 
same  business  transaction,  for  loss  and  damage  incurred  by 
him  by  reason  of  the  refusal  or  failure  of  the  plaintiff  to  per- 
form it  entirely,  without  any  hindrance  or  default  on  his  part, 
in  reduction  and  abatement  of  the  damages  claimed  by  him,  or 
the  amount  which  may  be  found  to  be  due  to  him  under  all  the  facts 
and  circumstances  proved  on  the  trial  of  the  case,  for  the  portion 
of  the  goods  so  delivered  by  him  to  the  defendant.  And  this  is 
what  we  understand  is  meant  by  the  modem  term  of  recoupement 
in  its  application  to  this  case,  and  especially  as  it  was  recognized 
and  applied  in  the  case  of  Draper  v.  Randolph  &  Co.,  before 
referred  to,  in  this  State.  For  in  that  case,  although  the  con- 
tract between  the  parties  was,  that  the  iron  ore  which  was  the 
subject-matter  of  it  was  to  be  raised  by  the  plaintiff  at  his  own 
expense  from  land  belonging  to  the  defendants,  and  was  then  to 
be  transported  and  delivered  by  him  to  them  at  their  iron  works 
in  the  State  of  New  Jersey,  at  the  price  per  ton  and  of  the 
quality  stipulated  in  the  contract,  the  ore  in  question  became 
the  sole  property  of  the  plaintiff  as  soon  as  it  was  severed  from 
the  land  of  the  defendants;  and  therefore  from  that  time  it 
became  a  contract  merely  for  the  sale  and  delivery  of  goods, 
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very  similar  in  its  import  to  the  contract  in  this  case,  with  this 
difference  only,  that  the  defendants  in  that  case  refused  to  pay 
for  the  portion  delivered  to  them  the  price  per  ton  stipulated  in 
the  contract,  on  the  ground  alleged  by  them  that  it  was  inferior 
in  quality  to  the  stipulation  in  it;  and  they  were  allowed  to  put 
that  in  evidence  under  the  general  issue  as  a  counter-claim  in 
recoupement  of  the  damages  claimed  by  the  plaintiff.  But  not- 
withstanding that  difference,  we  do  not  think  there  is  any  sub- 
stantial distinction  in  principle  between  the  two  cases,  and  can 
see  no  good  reason  why  it  should  be  allowed  in  the  one  case  and 
not  in  the  other. 

The  principle  of  recoupement  as  thus  applied  in  a  case  like 
this  has  been  recognized  in  the  case  of  Mondell  v.  Steel,  8 
Mees.  &  Wells,  858,  a  comparatively  recent  case  in  England, 
and  in  many,  if  not  most,  of  the  States  of  this  country,  also  by 
the  Supreme  Court  of  the  United  States  in  the  cases  of  Withers 
V.  Greene,  9  How,  214,  and  Van  Buren  v.  Digges,  11  How.,  461, 
and  particularly  by  the  com-ts  in  the  State  of  New  York, 
whence  we  first  derived  it,  as  we  have  before  remarked,  in  nu- 
merous cases.  And  recoupement  is  allowed  though  both  de- 
mands are  unliquidated  damages,  for  when  the  demands  of  both 
parties  spring  out  of  the  same  contract  or  transaction,  the  de- 
fendant may  recoupe,  although  the  damages  on  both  sides  are 
unliquidated;  but  he  can  only  set-off  when  the  demands  of  both 
parties  are  liquidated  or  capable  of  being  ascertained  by  calcu- 
lation. Batterman  v.  Pierce,  3  Hill,  171.  Mr.  Barbour,  in  his 
work  on  Set-Off,  p.  26,  thus  defines  it,  and  says:  "Before  enter- 
ing on  the  subject  of  set-off  more  minutely,  it  will  be  proper  to 
notice  a  species  of  defence  somewhat  analogous  to  it  in  charac- 
ter, which  a  defendant  is  in  some  cases  allowed  to  make,  and 
which  is  called  recoupement.  This  is  where  the  defence  is  pre- 
sented as  a  matter  of  set-off  arising  not  on  an  independent  con- 
tract, but  for  the  purpose  of  reducing  the  plaintiff's  damages 
for  the  reason  that  he  himself  has  not  complied  with  the  cross 
obligations  arising  under  the  same  contract." 

They  have,  however,  in  New  York  'and  in  other  States  either 
statutory  provisions  or  rules  and  regulations  of  court  on  the  sub- 
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ject  of  recoupement,  under  which,  in  some  of  them,  they  allow 
it  to  be  specially  pleaded  in  bar  of  the  plaintiff's  action  when 
the  covmter-claim  of  the  defendant  so  pleaded  covers  the  en- 
tire claim  of  the  plaintiff  for  damages,  as  in  the  case  now 
before  us;  but  when  it  is  less,  and  only  goes  in  diminution 
and  reduction  of  the  plaintiff's  claim,  it  cannot  be  specially 
pleaded,  as  it  cannot  be  a  complete  bar  to  the  action,  but  can 
only  be  presented  and  put  in  evidence  at  the  trial  under  the 
general  issue  on  the  prescribed  notice  before  given  to  the  other 
side  of  the  intention  of  the  defendant  to  then  introduce  it.  But 
as  we  have  no  such  statutory  provision  or  rule  or  regulation  in 
this  State,  and  as  even  a  plea  of  set-off  of  mutual  debts  or  de- 
mands of  a  liquidated  natiire  between  the  parties  to  an  action 
is  wholly  unknown  to  the  common  law,  and  is  only  provided 
for  by  statute  both  here  and  elsewhere,  we  must  hold  the  plea  of 
recoupement  specially  pleaded  by  the  defendants  to  the  declara- 
tion of  the  plaintiff  in  this  case  to  be  bad  on  the  general  demur- 
rer of  the  latter  to  it,  and  must  therefore  give  judgment  upon  it 
for  the  plaintiff  in  the  action.  But  as  it  has  ever  been  a  cardi- 
nal object  in  the  policy  of  the  law  to  avoid  circuity  and  multi- 
plicity of  action,  and  the  waste  of  time  and  expense  in  needless 
litigation,  and  we  fully  concur  in  the  wisdom  and  propriety  of 
the  progressive  modifications  and  improvements  which  have  thus 
been  made  in  the  body  of  the  common  law,  as  'we  understand 
them,  since  the  commencement  of  the  present  century,  we  must 
also  hold,  at  the  same  time,  that  it  is  still  competent  and  allow- 
able for  the  defendants  in  this  action,  notwithstanding  we  have 
sustained  the  general  demurrer  to  the  special  plea  of  it,  to  present 
and  put  in  evidence,  under  the  general  issue  of  non  assumpsit 
on  the  trial  of  the  case,  the  matter  of  the  counter  or  recouping 
claim  of  the  defendants,  for  if  we  had  in  this  State  any  statu- 
tory provision  or  rule  or  practice  requiring  notice  beforehand  to 
be  given  to  the  other  side  of  their  intention  to  do  so,  but  which 
we  have  not,  we  should  still  be  obliged  to  hold  that  the  special 
plea  of  recoupement  filed  of  record  in  this  case  would  suffice  for 
that  pxirpose,  at  least,  as  the  plaintiff  in  every  action  is  bound  to 
take  notice  of  all  pleas  filed  in  the  case.     And  we  think  it  but 
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proper  further  to  say  at  this  stage  of  the  case,  that  if  the  counter- 
claim of  the  defendants  should  turn  out  on  the  trial  in  the 
estimation  of  the  jury  to  exceed  the  amount  of  damages  claimed 
and  found  to  be  due  to  the  plaintiff,  the  defendants  cannot  have 
a  verdict  for  the  excess  of  it,  as  the  law  in  such  a  case  will  not 
warrant  it.  It  is,  however,  at  the  same  time,  well  settled  that, 
in  the  absence  of  any  statutory  provision  in  regard  to  the  mat- 
ter, the  defendant  has  his  election  in  such  a  case  to  adopt  this 
coiirse  by  way  of  recoupement,  as  it  is  termed,  at  the  trial  of  it, 
or  to  sue  the  plaintiff  in  an  independent  action  on  the  same  con- 
tract for  the  breach  of  it  on  his  part,  and  to  recover  the  amount 
of  his  counter-claim  in  damages  by  -reason  of  it. 


Atherholt,  Fisher  &  Co.  v.  Thomas  M.  Robinson. 

If  the  defendant  pays  the  debt  after  suit  is  brought,  the  plaintiff  is  entitled  to 
judgment  for  costs;  but  if  it  is  paid  at  the  return  of  the  writ,  and  the 
plaintiff  neglects  to  apply  for  judgment  before  the  close  of  it,  he  will  be 
entitled  to  a  judgment  for  costs  only  up  to  that  term. 

This  was  an  action  of  assumpsit,  and  in  a  few  days  after  it 
was  brought  the  defendant  paid  to  the  plaintiff  the  amount  of 
his  demand  due  when  it  was  commenced,  and  took  his  receipt 
for  it. 

Fulton  for  the  plaintiff.  In  every  species  of  asstmipsit  al 
matters  in  confession  and  avoidance,  including  not  only  those  by 
way  of  discharge,  but  those  which  show  the  transaction  to  be 
void  or  voidable  in  law  on  the  ground  of  fraud  or  otherwise 
must  be  specially  pleaded.  As,  for  example,  infancy,  coverture, 
release,  payment,  etc.  1  Ch.  PL,  471,  515.  The  phraseology 
of  a  plea  of  payment  is  as  follows  in  the  Court  of  King's  Bench: 
"And  before  the  exhibition  of  this  bill."  In  the  Court  of  Com- 
mon Pleas:  "And  before  the  commencement  of  this  suit."  3 
Ch.  PI.,  975,     But  matter  of  fact,  occurring  after  suit  brought, 
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and  before  plea  pleaded,  the  phraseology  is:  "That  the  plaintiff 
may  not  be  allowed  further  to  prosecute,"  etc.  If  after  plea 
pleaded,  then  it  is  puis  darrein  continuance,  etc.;  and  both  of 
these  are  pleaded  with  leave  of  the  court,  etc.  3  Ch.  PI.,  913, 
924,  1238,  1242,  1244.  And  pleas  always  refer  to  the  amount 
of  the  suit  alleged  in  the  writ  and  declaration.  1  Ch.  PI.,  507. 
But  pajnnent  of  the  debt,  without  costs,  after  suit  brought,  is  no 
defence  to  the  action.  1  Ch.  PL,  552.  Matters  of  defence  arising 
after  the  commencement  of  the  action  cannot  be  set  up  imder 
the  general  issue  as  a  bar  to  it.  The  actio  non  relates  to  the 
time  of  commencing  the  suit,  and  not  to  the  time  of  filing  the 
plea;  and  only  such  a  defence  as  shows  that  the  suit  was  not 
rightly  brought  can  bar  the  action  generally.  If  new  matters 
arise,  after  the  action  has  been  commenced,  they  should  be 
pleaded  in  bar  of  the  further  maintenance  of  it,  as  in  case  of  a 
plea  puis  darrein  continuance;  but,  in  an  action  of  assumpsit, 
where  payment  is  made  after  it  was  commenced,  although  it  does 
not  in  general  bar  the  action,  yet  it  may  be  shown  imder  the  gen- 
eral issue  in  reduction  of  damages.  Hendrickson  v.  Hitchenson, 
5  Dutch.,  183.  Facts  which  occur  after  the  commencement  of 
the  suit,  but  before  issue  joined  or  plea  pleaded,  must  be  pleaded 
to  and  against  the  further  maintenance  of  it,  whilst  facts  which 
occur  after  the  joinder  of  issue  or  the  interposition  of  a  plea, 
must  be  pleaded  puis  darrein  continuance.  McDougald  v.  Ruther- 
ford, 30  Ala.,  253.  Yeaton  v.  Lynn,  5  Pet.,  224,  is  to  the  same 
effect,  and  further  states  the  rule  to  be,  that  when  matter  of  de- 
fence has  arisen,  after  the  commencement  of  a  suit,  it  cannot  be 
pleaded  in  bar  of  the  action  generally,  but  must  be  pleaded  as  just 
before  stated  on  the  authority  cited  from  30  Ala.,  253. 

The  holder  of  a  promissory  note  commenced  actions  thereon 
against  the  maker  and  the  endorser  of  it;  the  maker  brought 
into  court  the  full  amount  of  the  note  with  interest  and  costs  up  to 
that  time.  Held,  that  the  holder  was  not  bound  to  accept  it  unless 
the  costs  of  both  actions  were  paid.  Whipple  v.  Newton,  17  Pick., 
168.  Where  defendant  pays  the  debt  after  suit  brought,  the 
plaintiff  is  entitled  to  judgment  for  costs.  Wagner  ?;.  Wagner, 
9  Barr,  214. 
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Lore,  for  the  defendant,  did  not  reply. 

By  the  Court.  As  it  appears  in  this  case,  the  amount  de- 
manded in  it  was  paid  after  the  suit  had  been  commenced,  but 
before  the  close  of  the  term  to  which  it  was  brought ;  the  plaintiff 
is  entitled  to  judgment  for  costs  which  had  accrued  up  to  that 
term,  as  they  should  have  brought  the  matter  to  the  attention  of 
the  court  and  asked  for  such  judgment  at  that  term. 


John  Guyer's  Administrator  v.  W.  lliam  G.  Guyer. 

A  judgment  entered  in  the  Superior  Court  by  warrant  of  attorney  in  the  name 
of  the  obHgee  in  the  judgment-bond  several  terms  after  his  death,  will  be 
set  aside  on  motion  and  rule  laid  for  the  purpose ;  and  judgment  may  there- 
upon be  properly  entered  again  on  the  warrant  of  attorney  in  the  name  of 
his  administrator. 

Judgment  No.  386,  May  Term,  1880,  of  this  court  at  the  suit 
of  John  Guyer  v.  William  G.  Guyer,  had  upon  a  rule  laid  for 
the  purpose  at  the  following  November  Term,  been  stricken 
from  the  record  by  order  of  the  court  on  the  proof  made  under 
the  rule,  and  afterwards  at  that  term,  November  27th,  1880, 
judgment  was  again  entered  at  the  suit  of  the  Administrator  of 
John  Guyer,  deceased,  against  William  G.  Guyer,  on  the  same 
judgment-bond,  and,  by  virtue  of  the  same  warrant  of  attorney 
appended  to  it ;  and  now,  at  this  term,  Whitely  for  the  defendant, 
had  obtained  a  rule  upon  the  plaintiff  to  show  cause  wherefore 
the  latter  judgment  should  not  be  set  aside. 

Vandergrift  (Bradford  with  him)  now  showed  cause.  The  first 
judgment  referred  to,  and  which  was  set  aside  by  the  order  of  the 
cotut,  was  an  obsolute  nullity.  The  warrant  of  attorney  on  which 
it  was  irregularly  and  improperly  entered,  was  to  confess  judg- 
ment at  the  suit  of  John  Guyer,  his  executors,  administrators, 
etc.,  in  the  usual  form,  and  which,  of  course,  imported  at  the 
suit  of  John  Guyer  in  his  lifetime,  or  at  the  suit  of  his  executor 
or  administrator  after  his  death;  but  it  was  proved  on  the  hear- 
ing of  the  rule  to  set  aside  the  judgment,  and  upon  which  it  was 
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Set  aside  by  the  court,  that  it  was  not  entered  until  two  years 
after  the  death  of  John  Guyer,  and  was,  even  as  late  as  that, 
entered  in  his  own  name  as  a  Hving  party  to  the  judgment,  not 
only  several  terms  after  his  death,  but  two  weeks  before  any  ad- 
ministration had  been  granted  on  his  estate.  All.  therefore,  that 
had  been  done  in  the  matter  of  entering  the  judgment,  up  to  that 
time,  by  any  one,  as  the  agent,  friend,  or  representative  of  the 
deceased  obligee  in  the  bond  and  warrant  of  attorney,  was  wholly 
without  authority  in  law,  and  was  also  without  any  effect  or 
operation  whatever  in  law,  and  the  judgment  afterwards  properly 
and  correctly  entered  upon  the  same  bond  and  warrant  of  attor- 
ney, in  the  name  of  his  duly  appointed  administrator,  is  regular, 
lawful,  and  valid.  3  Wash.,  558;  7  Bingh.,  337;  8  T.  R.,  4 
Taunt.,  884;  1  Sug.,  371;  2  Sug.,  238;  1  Houst.,  516;  4  Harr., 
280,  527;  3  Harr.,  241,  264,  519.  The  error  and  irregularity 
in  the  entering  of  the  first  judgment  could  not  possibly  have 
been  amended  by  the  court. 

Whitely.  Any  entry  of  judgment  by  a  warrant  of  attorney 
is  an  execution  of  the  warrant,  and  it  is  thereupon /Mnc/M5  officio. 
This  is  not  the  case  of  an  entirely  unauthorized  entry  of  a  judg- 
ment on  the  warrant  of  attorney  in  question,  but  it  was  in  strict 
conformity  with  the  terms  of  it,  and  nothing  aliunde,  or  outside 
of  the  instrument  itself,  can  be  allowed  to  annul  or  defeat  the 
execution  of  it  when  made  in  literal  conformity  with  the  terms 
of  the  power  conferred  by  it.  1  Tidd.,  552;  1  Houst.,  516;  3 
Wash.,  568;  6  S.  &  R.,  296;  14  S.  &  R.,  166;  5  Watts,  289; 
1  Sug.,  89. 

The  Court.  The  attempt  to  enter  the  first  judgment  in  the  name 
of  the  obligee  in  the  bond  several  terms  of  the  court  after  his 
death,  under  the  authority  of  the  warrant  of  attorney,  was  so 
utterly  inconsistent  with  the  pov/er  conferred  by  it,  and  contrary 
to  law,  that  we  had,  and  still  have,  no  hesitation  in  considering 
it  as  a  total  failure  to  execute  the  warrant,  and  an  absolute  nul- 
lity in  contemplation  of  law.  The  rule  in  this  case  must  there- 
fore be  discharged. 
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Jesse  R.   Holten  v.  John  Pyle,  Sheriff. 

The  misnomer  of  a  defendant  by  a  wrong  name  in  a  judgment  rendered  by 
confession  in  the  Superior  Court  upon  a  warrant  of  attorney  by  such  wrong 
name  will  be  no  defence  to  an  execution  on  the  judgment  in  an  action  of 
replevin  against  the  sheriff  to  recover  the  goods  seized  under  it. 

Replevin  for  goods  levied  on  and  taken  in  execution  by  the 
defendant,  as  sheriff  of  New  Castle  County,  to  which  he  pleaded, 
with  other  pleas,  that  the  taking  of  the  goods  and  chattels  in 
the  declaration  mentioned  was  done  by  virtue  and  authority  of 
a  certain  writ  of  fieri  facias  issued  out  of  this  court  and  directed 
to  him  as  the  sheriff  of  said  county,  being  No.  ,  to 
Term,  18  ,  at  the  suit  of  one  George  W.  W.  Naudain  against 
the  said  plaintiff,  by  the  name  of  John  R.  Holten,  upon  and  in 
pursuance  of  a  certain  judgment  rendered  against  the  said  plain- 
tiff, by  the  name  of  John  R.  Holten,  by  the  said  Superior  Court, 
by  confession,  by  that  name,  upon  a  warrant  of  attorney  de- 
scribing the  said  plaintiff  as  John  R.  Holten,  and  signed,  sealed 
and  duly  executed  by  the  plaintiff,  said  judgment  being  No. 
595  as  of  the  November  Term,  1878.  And  this  the  said  de- 
fendant is  ready  to  verify,  etc.  This  plea  had  been  formally 
traversed  with  the  other  pleas  on  the  record,  but  at  this  term, 
on  the  application  of  the  counsel  for  the  plaintiff  and  leave 
granted  by  the  court,  the  replication  was  withdrawn  and  a  gen- 
eral demurrer  was  entered  to  it. 

Gray  for  the  defendant,  on  the  argument  of  the  demurrer, 
cited  2  Str.,  1218;  3  Taunt.,  504;  6  Taunt.,  115;  14  E.  C.  L., 
220;  44  E.  C.  L.,  406;  18  How.,  404. 

John  H.  Rodney,  contra,  cited  8  East.,  328;  6  Tr.,  234. 

The  Court  gave  judgment  for  the  defendant  on  the  demurrer. 
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William  Lea  &  Sons  v.  Ananias  Ennis. 

In  an  action  on  a  contract  for  the  sale  of  goods  at  a  stipulated  price,  to  be 
delivered  at  a  future  day,  and  in  the  meanwhile  the  defendant  sells  them 
to  another,  no  tender  of  the  stipulated  price  is  necessary  on  the  part  of  the 
plaintiff  before  commencing  it. 

Assumpsit  on  a  contract  by  the  defendant  to  sell  to  the  plain- 
tiffs twenty -five  htmdred  to  three  thousand  bushels  of  good,  dry 
yellow  com  of  that  season's  growth,  to  be  delivered  at  their 
mills  on  the  Brandywine  by  the  16th  and  17th  of  November^ 
1880,  for  fifty-one  cents  per  bushel.  Defendant  said  to  them  he 
had  a  vessel  ready,  and  would  deliver  the  first  load  the  first  of 
the  next  week,  and  would  then  go  on  and  deliver  the  rest  of  it 
as  fast  as  the  vessel  could  return  and  reload  with  it.  He  after- 
wards sold  the  com  to  another  purchaser  for  fifty- two  cents  per 
bushel. 

J.  H.  Rodney  for  the  defendant.  The  plaintiffs  could  not 
recover  in  the  action  upon  the  evidence  before  the  court  and 
jury,  without  proof  that  they  had  tendered  the  price  agreed 
upon  for  the  com  to  the  defendant  prior  to  the  bringing  of  their 
suit.  Alderdice  v.  Truss,  2  Houst.,  268;  Benjamin  on  Sales, 
480,  557;  2  Kents's  Com.,  493. 

Neilds  for  the  plaintiffs.  A  written  demand  by  the  plaintiffs 
upon  the  defendant  for  the  delivery  of  the  corn,  dated  Novem- 
ber 27,  1880,  was  proved  in  the  case,  and  it  was  also  proved 
that  the  defendant  had  sold  his  crop  of  com  to  another  buyer  at 
fifty-two  cents  perbushel  before  thetwenty-fifth  day  of  that  month, 
and  that  he  had  thus  put  it  out  of  his  power  to  deliver  it  to  the 
plaintiffs  if  they  had  tendered  him  the  price  for  it.  But  no 
tender  of  the  price  was  necessary  before  commencing  the  action 
in  such  case  as  this  is  shown  to  be.  2  Ch.  PI.,  270,  and  cases 
cited  in  the  note  to  it. 

The  Court,  Comegys,  C.  J.,  charged  the  jury  that  the  principle 
of  law  suggested  and  relied  on  by  the  counsel  for  the  defendant 
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did  not  apply  to  such  a  case  as  this,  and  that  no  tender  of  the 
stipulated  price  was  necessary  before  bringing  the  action  in  a 
case  where  a  future  time  is  agreed  on  for  the  delivery  of  the 
goods  sold,  and  in  the  meanwhile  the  defendant  puts  it  out  of 
his  power  to  perform  the  contract  on  his  part  by  selling  them 
to  another. 

The  plaintiffs  had  a  verdict  for  one  hundred  and  six  dollars. 


Edward  Tatnall  v.  Henry  B.  Courtney. 

1.  No  words,  either  spoken,  written  or  printed,  however  insulting  or  oppro- 
brious, will  justify  an  assault  and  battery,  or  an  assault  even.  And  in  an  action 
for  an  assault  and  battery,  upon  proof  of  it,  the  plaintiff  is  entitled  to  a  ver- 
dict for  nominal  damages  at  least.  But  where  he  proves  actual  damage 
done  by  it,  he  is  entitled  to  recover  as  much  in  value  as  the  proof  showed  he 
suffered,  whatever  the  amount  may  be. 

2 .  When  it  appears  that  the  attack  upon  him  was  wanton  or  malicious,  with- 
out provocation,  and  the  wrong  inflicted  was  grievous,  the  jury  may  give 
him  damages  without  reference  to  actual  injury,  but  by  way  of  punishment 
and  example,  which  are  in  the  reasonable  discretion  of  the  jury,  in  view  of 
all  the  facts  and  circumstances  proved.  When  thus  given,  they  are  not 
mere  compensation  to  the  plaintiff  for  the  injury  inflicted,  but  are  called 
punitive,  vindicative  or  exemplary,  damages,  for  they  are  by  way  of  public 
example  or  punishment. 

3.  In  estimating  such  damages  the  jury  may  take  into  account  and  should 
consider  the  circumstances  of  the  time  and  place  of  the  attack,  the  mode  of 
making  it,  the  insult  to  the  plaintiff,  his  suffering  of  body  and  mind,  and 
any  other  fact  that  enhanced  the  injury  of  the  plaintiff,  and  they  may  con- 
sider the  pecuniary  means  of  the  defendant  in  awarding  them ;  but  in  con- 
sidering the  defendant's  circumstances  as  one  of  the  elements  of  their  cal- 
culation in  such  a  case,  the  ptmishment  thus  imposed  by  them,  or  the 
example  made,  should  bear  some  proper  relation  to  the  main  fact,  and  not 
be  merely  arbitrary. 
4.  When  exemplary  damages  are  claimed,  the  defendant  may  prove,  in  miti- 
gation of  them,  reasonable  provocation,  not  in  justification  of  the  assault, 
but  to  negative  the  allegation  of  malice,  and  if  the  provocation  was  very 
great,  and  so  recent  as  to  lead  to  the  presumption  that  it  was  committed 
under  the  immediate  influence  of  the  passion  produced  by  it,  the  jury  will  be 
warranted  in  regulating  the  amount  of  them  accordingly;  but  the  jury  should 
be  well  satisfied  that  there  had  not  been  sufficient  time  for  it  to  cool. 
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This  was  an  action  of  trespass  for  an  assult  and  battery 
committed  upon  the  plaintiff  by  the  defendant  on  Market  Street, 
in  the  city  of  Wihnington,  and,  according  to  the  evidence,  was 
commenced  by  the  wife  of  the  defendant  by  striking  at  him 
with  a  leather  strap,  who  had  caught  hold  of  it,  and  was  trying 
to  take  it  from  her,  when  the  defendant  took  hold  of  him  and 
held  him  for  a  while,  telling  his  wife  to  lay  on  and  give  it  to 
the  old  rascal,  when  she  struck  him  several  times  with  the  strap 
over  the  head  and  shoulders  and  in  his  face,  imtil  he  broke 
away  from  them  and  ran  down  the  street,  and  she  after  him  and 
struck  him  several  times  again  with  it  on  his  back;  and  that 
when  the  plaintiff,  soon  afterwards,  returned  to  his  home  one  of 
his  eyes  was  badly  hurt  and  bloodshot,  and  he  had  not  been 
able  since  to  read  at  night  without  a  shade  over  it. 

During  the  examination  of  the  witnesses  for  the  plaintiff  the 
counsel  asked  one  of  them  if  he  knew  and  cotild  say  how  much 
the  defendant,  Courtney,  was  worth  it  point  of  wealth. 

Spruance,  for  the  defendant,  objected  to  the  question,  because 
such  evidence  as  the  counsel  designs  to  introduce  by  it  is  not 
admissible  in  the  case.  It  has  been  ruled  in  this  State  that  such 
evidence  is  admissible  against  the  defendant  in  an  action  for 
seduction,  but  that  it  is  not  in  an  action  for  slander,  and  which 
rulings  serve  to  show  what  a  singular  and  solitary  exception  the 
former  is  to  the  general  rule  of  evidence  in  all  other  cases 
against  the  admissibility  of  such  testimony;  but  the  only  sound 
ground  for  the  distinction  and  exception  seems  to  be  that  when 
the  wrong  and  injury  complained  of  in  the  case  is  indictable,  as 
well  as  actionable  in  a  civil  suit  (as  it  is  in  this  case),  such  evi- 
dence should  not  be,  and  is  not,  admissible.  2  Greenl.  Ev., 
§  269;  4  Harr.,  520;  Robinson  v.  Burton,  5  Harr.,  Z:iS\  2 
Houst.,  66;  5  Ind.,  322;  Adams  v.  Manlove,  Cox'§  N.  J.  Rep., 
80;  6  Conn.,  27. 

Lore  for  the  plaintiff.  Under  the  circumstances  already 
proved  the  plaintiff  is  entitled  to  recover  for  more  than  com- 
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pensatory  damages  merely,  or,  in  other  words,  he  is  entitled  to 
recover  punitive  or  exemplary  damages,  or  smart  money,  as  it 
has  sometimes  been  called,  as  a  more  adequate  retribution  to  the 
plaintiff,  as  well  as  punishment  of  the  defendant,  and  at  the 
same  time  for  example's  sake,  which  the  law,  in  its  wisdom  and 
justice,  considers  it  proper  to  make  of  the  brutal  offender  in  such 
an  aggravated  assault  and  battery  committed  on  a  peaceable, 
respectable  and  venerable  citizen  of  the  State,  without  any  pro- 
vocation whatever,  he  might  almost  say,  so  slight  was  the  nature 
of  it;  and  when  that  is  the  character  of  the  cause  of  action,  and 
exemplary  damages  are  recoverable  for  the  assault  and  battery 
sued  for,  such  evidence  is  admissible,  and  if  such  was  the  policy 
and  purpose  of  the  law  in  imposing  exemplary  damages,  why 
shall  they  not,  upon  a  like  principle,  of  justice  and  desert  to 
both  of  the  parties,  be  graduated  according  to  the  pecuniary 
ability  of  the  defendant  in  the  case  to  pay  them;  for  that  which 
would  make  one  of  moderate  means  smart,  would  not  be  felt  by 
one  worth  several  hundred  thousand  dollars?  Dobson  v.  Hill, 
3  Houst.;  2  Greenl.  Eve.,  §§  89,  269;  Sedgw.  on  Dam.,  454,  n. 
2;  Fry  v.  Bennett,  4  Duer,  247;  18  Mo.,  71;  6  Tex.,  266; 
1  Cal.,  54. 

Whitely  for  defendant.  Is  it  not  enough  for  me  to  say,  in 
reply  to  what  has  been  said  on  the  other  side,  that  not  a  case  in 
this  country  or  in  England  has  been  cited  in  which  such  evi- 
dence had  been  admitted  in  an  action  of  trespass  for  assault  and 
battery,  and  that  no  such  case  can  be  produced?  The  fact  that 
exemplary  damages,  as  they  are  generally  denominated,  may  be  re- 
covered only  in  such  an  action  is  so  exceptional  and  extraordinary 
in  its  character  that  it  constitutes  a  better  reason  for  excluding 
than  admitting  it  in  such  a  case. 

The  Court  overruled  the  objection,  Houston,  J.,  dissenting. 

The  editor  of  the  Morning  News  was  then  called  and  sworn 
as  a  witness  for  the  defendant,  and  stated  that  the  paragraph 
published  in  that  newspaper  on  the  morning  of  Jiily  23,   18S0, 
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and  then  produced  and  shown  to  him,  was  pubHshed  on  infor- 
mation given  to  him  the  evening  before  by  Mr.  Tatnall,  the 
plaintiff.  It  was  as  follows:  "Mr.  Edward  Tatnall,  the  em- 
ployer of  Mr.  Hay  den,  who  is  the  hero  of  the  elopement  de- 
tailed in  yesterday's  Daily  News,  says  that  the  latter  gentleman 
is  a  grown  man,  trustworthy  and  competent;  that  the  young 
woman  whom  he  has  made  his  wife  is  only  a  step-daughter  of 
Mr.  Courtney,  and  that  she  will  come,  of  right,  into  ^10,000 
when  she  is  of  age." 

Another  witness  stated  he  showed  the  paragraph  in  the  news- 
paper, on  the  morning  of  its  publication,  to  Mr.  Courtney,  the 
defendant,  and  that  he  appeared  very  angry  when  he  read  it; 
and  that  he  saw  the  assault  and  battery  made  by  him  afterwards 
upon  the  plaintiff  about  six  o'clock  in  the  afternoon. 

In  the  argument  of  the  case  before  the  court  and  jury,  Em- 
mons, for  the  plaintiff,  cited  2  Greenl.  Ev.,  §  267;  Sedw.  on 
Dam.,  567. 

The  Court,  Comegys,  C.  J.,  charged  the  jury. 

Gentlemen  of  the  Jury — Everything,  it  seems  to  me,  has 
been  said  on  the  part  of  the  learned  counsel  for  the  plaintiff  and 
for  the  defendant  that  could  be  said.  The  facts  are  very  plain 
and  you  only  need  be  instructed  in  the  position  of  the  law  upon 
the  subject.  You  find  the  only  person  liable  in  this  case  is  the 
defendant,  and  you  are  to  fix  the  amoimt  of  damages  which  you 
are  to  render  against  him.  It  has  been  said  that  any  question 
about  the  disgrace  or  injury  of  the  assault  or  battery  or  anything 
connected  with  it  requires  investigation,  and  determines  what 
amount  plaintiff  is  entitled  to  at  your  hands.  Upon  the  other 
side,  they  alleged  that  the  damages  ought  to  be  merely  nominal 
— only  six  cents.  The  sum  claimed  is  five  thousand  dollars. 
I  will  state  to  you  what  the  law  and  record  of  cases  of  this 
court  says.  I  will  read  to  you  what  I  have  upon  this  sub- 
ject : 

1.  No  words  merely,  whether  spoken  or  printed  or  written, 
however  insulting  or  opprobious  they  may  be,  will  justify  an 
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assault  and  batte^5^  or  an  assault  even.  Therefore,  where  an 
action  is  brought  to  recover  damages  for  an  assault  and  battery, 
the  plaintiff  is  entitled  to  recover  a  verdict  for  a  nominal  sum, 
although  he  has  not  made  proof  of  any  actual  injiu-y,  the  law 
presuming  that  he  has  received  some  damage. 

2.  .Where  the  plaintiff  proves  that  he  sustains  actual  damage 
by  the  defendant's  attack,  he  is  entitled  to  recover  as  much  in 
value  as  his  proof  showed  he  suffered,  whatever  the  amount 
may  be. 

3.  When  the  plaintiff  shows  that  the  attack  upon  him  was 
wanton  or  malicious  without  any  provocation  and  the  wrong  in- 
flected was  grievous,  the  jiu-y  may  give  him  damages  without 
reference  to  actual  injtiry  but  by  way  of  punishment  and  exam- 
ple. Such  damages  are  in  the  reasonable  discretion  of  the  jury 
in  view  of  all  facts  and  circimistances  proved.  When  thus  given 
they  are  not  mere  compensation  to  the  plaintiff,  but  are  called 
punitive,  'vindictive  or  exemplary,  and  are  by  way  of  public  ex- 
ample or  punishment. 

4.  In  estimating  these  damages,  the  jury  may  take  into  ac- 
count, and  should  consider  the  circumstances  of  time  and  place 
of  the  attack,  the  mode  of  making  it,  the  insult  to  the  plaintiff, 
his  suffering  of  body  and  mind,  and  any  other  fact  that  enhanced 
the  injury  of  the  plaintiff,  and  they  may  consider  the  pecuniary 
means  of  the  defendant  in  awarding  them. 

5.  That  while  the  jury  in  a  case  of  malicious  assault  and  bat- 
tery may  give  exemplary  damages  and  fix  them  by  considering 
the  defendant's  circimistances,  as  one  of  the  elements  of  their 
calculation,  yet  the  punishment  thus  inflicted  by  them  or  the 
example  made  should  bear  some  proper  relation  to  the  main  fact, 
and  not  be  merely  arbitrary. 

6.  In  actions  of  assault  and  battery,  when  exemplary  dam- 
ages are  claimed,  the  defendant  may  in  mitigation  of  them  ex- 
hibit to  the  jiu-y  any  relevant  facts  showing  reasonable  provoca- 
tion. This  is  not  in  justification  of  the  assault,  but  to  negative 
the  allegation  of  malice,  and  if  the  provocation  be  very  great, 
and  was  so  recent  as  to  lead  to  the  presiunption  that  it  was  com- 
mitted under  the  immediate  influence  of  the  passion  thus  wrong- 
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fully  excited,  the  jury  will  be  warranted  in  regulating  the 
amount  accordingly,  but  the  jury  should  be  well  satisfied  that 
the  assavilt  was  the  offspring  of  such  passion  and  that  there  was 
no  time  for  it  to  cool  down.     Abb.  Trial  Ex.,  650. 

7.  In  the  case  now  on  trial  the  jury  are  warranted  by  the 
testimony,  if  they  credit  it,  in  giving  exemplary  or  punitive 
damages  against  the  defendant,  unless  they  find  that  the  news- 
paper article  in  evidence  was  calculated  to  excite  and  did  excite 
violent  passion  in  the  defendant,  and  that  under  its  immediate 
influence  he  committed  the  assault.  But  if,  on  the  contrary, 
they  shoiild  either  find  that  the  article  was  not  calculated  to 
have  any  such  effect,  or  if  it  were  so  calculated,  yet  the  blood  of 
the  defendant  had  sufficient  time  to  cool,  and  that  at  the  time  of 
the  attack  he  was  acting  under  the  influence,  not  of  impulsive, 
uncontrollable  passion,  but  of  revenge,  then  his  act  was  malicious, 
and  is  punishable  with  a  verdict  of  exemplary  damages,  and  the 
publication  is  no  palliation  and  no  mitigating  circumstance  in  the 
award  of  damages. 

The  plaintiff  had  a  verdict  for  one  thousand  dollars. 


Nathaniel  Williams  and  Samuel  H.  Layton,  late  Sheriff, 
defendants  below,  appellants,  v.  Julia  F.  Morgan,  com- 
plainant below,  respondent. 

If  a  husband,  by  the  direction  of  his  wife,  sell  her  land,  and  with  the  proceeds 
of  the  sale  purchase  other  lands,  and  take  the  deed  for  them  in  her  name,  it 
will  not  be  considered  fraudulent  in  chancery  as  against  a  judgment  creditor 
of  his. 

Appeal  from  the  decree  of  Alfred  P.  Robinson,  Esquire, 
Chancellor  ad  litem,  sitting  in  lieu  of  Saulsbury,  Chancellor, 
who  had  been  of  counsel  in  the  case  previous  to  his  appointment, 
in  and  for  Sussex  county.  The  case  presented  in  the  bill  of 
complaint  was  that  George  R.  Jones,  in  March,  1862,  married 
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Mary  E.  James,  a  daughter  of  William  James,  who  died  in 
1844,  intestate,  possessed  of  certain  real  estate,  and  that,  at  the 
time  of  her  marriage,  the  said  Mary  was  entilted  to  the  one-third 
part  thereof,  as  one  of  his  three  children  and  heirs-at-law,  which, 
with  the  consent  of  her  husband,  the  said  George  R.  Jones,  she  sold, 
and  with  the  proceeds  of  the  sale  thereof  bought,  with  her  hus- 
band's consent,  a  certain  house  and  lot  in  the  village  of  Concord, 
in  this  county,  of  one  Jacob  Knowles,  on  the  3d  day  of  January, 
1868,  and  sold  the  same,  with  her  husband's  consent,  in  Septem- 
ber of  the  same  year,  to  Samuel  J.  Morgan,  and  that  the  com- 
plainant, Julia  F.  Morgan,  is  entitled  to  the  same  as  the  devisee 
of  it  tmder  the  last  will  and  testament  of  the  said  Samuel  J. 
Morgan,  deceased.  That  previous  thereto,  to  wit:  on  the  4th 
day  of  January,  1868,  the  said  Nathaniel  Williams  had  obtained, 
by  confession,  a  judgment  in  the  superior  court  for  this  county 
against  the  said  George  R.  Jones,  with  interest  thereon  from 
July  2d,  1866;  but  said  debt  was  not  on  account  of  said  Mary 
E.,  his  wife,  either  before  or  since  their  marriage.  That  the  said 
Williams  has  caused  execution  to  be  issued  on  said  judgment, 
and  that  Samuel  H.  Layton,  late  Sheriff  of  Sussex  county,  has 
levied  it  on  the  said  house  and  lot,  and  is  thereupon  about  to 
sell  the  same.  The  prayer  was,  that  the  said  judgment  may  be 
decreed  not  to  be  a  lien  on  said  house  and  lot,  and  that  the  de- 
fendants be  restrained  by  injunction  from  further  proceedings 
upon  said  judgment  and  execution  against  the  same,  etc. 

The  answer  admitted  in  the  main  the  material  allegations 
contained  in  the  bill,  but  denied  that  the  said  Mary  E.  Jones 
sold  and  bought  the  said  lands  by  and  with  the  consent  of  her 
husband,  the  said  George  R.  Jones,  alleged  in  it,  or  that  she 
purchased  with  money  derived  from  the  sale  of  her  own  real 
estate,  the  said  house  and  lot.  On  the  contrary,  it  is  alleged  that 
George  R.  Jones  sold  the  said  lands  and  conveyed  them  by  deed 
to  William  Graham,  receiving  the  purchase-money  therefor  in 
his  own  name,  and  with  his  own  money  purchased  the  said  house 
and  lot  of  the  said  Jacob  Knowles,  and  that  the  deed  from  him 
for  them  was  made  to  his  wife,  with  the  intent  to  defraud  the 
said   Nathaniel   Williams,    his   judgment   creditor,    out   of   nine 
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hundred  and  seventy-five  dollars.  That  he  had  no  other  levy- 
able  property,  and  that  the  said  Samuel  J.  Morgan,  the  devisor 
of  the  appellee,  took  said  house  and  lot  with  knowledge  of  such 
fraud  and  the  intention  of  Williams  to  proceed  against  the  same 
to  sell  them  on  his  judgment. 

The  decree  of  the  chancellor  ad  litem  was  that  the  injtmction 
theretofore  awarded  in  the  cause  be  made  perpetual,  and  that  the 
defendants  pay  the  costs  in  three  months,  or  attachment,  for  the 
following  reasons:  That  a  coiut  of  chancery  has  the  same  power 
to  prevent  as  to  remove  a  cloud  upon  title;  that  the  burden  of 
proof  of  showing  the  fraud  alleged  against  the  complainant  and 
her  husband  rested  on  the  respondents,  but  they  had  utterly 
failed  to  cast  the  slightest  suspicion  upon  the  good  faith  of  the 
transaction;  that  all  the  testimony  in  the  case  showed  that  Mrs. 
Jones  had  never  given  to  her  husband  the  proceeds  of  her  lands 
which  were  sold,  but  had  always  considered  them  as  belonging 
to  herself,  and  that  he  was  only  a  trustee  of  them  for  her, 
and  the  principle  is  well  settled  that  though  the  funds  received 
for  the  wife's  lands  passes  into  the  hands  of  the  husband,  yet 
if  it  is  accompanied  by  the  agreement  that  he  will  compensate 
therefor,  as,  for  instance,  that  he  will  ptirchase  for  her  other 
lands  in  place  of  the  lands  sold,  and  if  this  agreement  is  suffi- 
ciently established  in  evidence,  a  court  of  equity  will  enforce 
the  agreement;  and  as  the  lands  of  the  wife  were  not  liable  for 
the  debts  of  the  husband,  so  the  fund  arising  from  the  sale 
thereof  is  not  subject  to  the  claims  of  his  creditors.  1  Bish.  on 
Mar.  Women,  606.  That  no  knowledge  was  brought  home  to 
Mrs.  Morgan  of  the  fact,  if  it  was  a  fact  in  the  case,  that  the 
husband  of  Mrs.  Jones  had  contributed  any  portion  of  the  pur- 
chase-money paid  for  the  house  and  lot  in  question,  or  that  he 
had  any  secret  interest  whatever  therein,  she  was  therefore  enti- 
tled to  be  protected  in  a  court  of  equity  against  the  demand  of 
the  respondents,  upon  the  maxim  potior  est  conditio  posidentis. 

Davis  for  the  appellants.  The  appellants  contend  that  George 
R.  Jones  bought  and  paid  for  the  premises  in  question,  and  had 
the  same  deeded  to  his  wife  with  intent  to  defraud  his  creditors, 
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and  that  the  deed  is  consequently  void  as  against  them.  They 
also  contend  that  Samuel  J.  Morgan,  who  bought  them  and  after- 
wards devised  them  to  Julia  F.  Morgan,  took  them  with  notice 
of  the  fraud  and  of  the  intention  of  Nathaniel  Williams,  the 
principal  appellant,  to  proceed  against  the  same  to  collect  his 
judgment  against  George  R.  Jones  out  of  them. 

The  bill  should  have  been  dismissed  in  the  court  below  be- 
cause the  complainant  had  adequate  remedy  in  a  court  of  law 
against  the  judgment  and  execution  in  this  case  from  which  she 
seeks  relief,  if,  upon  the  showing  here  made,  she  was  entitled  to 
it.  Freeman  v.  Elendorf,  3  N.  J.  Chy.,  475,  655;  Reeson's 
Admr.  v.  Elliott's  Exrs.,  1  Del.  Chy.,  368;  Hall  v.  Greenley,  1 
Ibid.,  274;  Hill  on  Injunc,  §§  135,  152,  256,  263.  The  testi- 
mony in  the  case  furnishes  evidence  of  the  fraud  charged  in  the 
answer,  notwithstanding  the  court  below  found  to  the  contrary, 
which  was  an  error  fatal  to  the  decree.  Bimip  on  Fraudulent 
Conveyances,  63;  Kibby  v.  Ingersoll,  1  Harr. ;  Mich.  Chy., 
172;  Kibby  v.  Godwin,  2  Del.  Chy.,  61,  206,  320;  Newalls  v. 
Morgan,  2  Harr.,  225;  Williamson  v.  Brown,  15  N.  Y.,  354; 
Baker  v.  Bliss,  39  N.  Y.,  70;  McKibbin  v.  Martin,  64  Pa.,  352; 
Rogers  v.  Hall,  4  Watts,  359.  A  wife's  personal  property,  when 
it  comes  into  the  possession  of  her  husband  by  virtue  of  his 
marital  rights,  becomes  his  absolutely,  and  is  liable  for  his  debts. 
2  Kent's  Com.,  141;  Bryan  v.  Spurrill,  4  Jones  N.  C.  Eq.,  27; 
Craig  V.  Thatcher,  2  Del.  Chy.,  320;  Babb's  Exr.  v.  Elliott,  4 
Harr.,  466;  Plummer  v.  Jarman,  44  Md.,  632;  Kilby  v.  God- 
win, 2  Del.  Chy.,  61,  102.  The  court  below  also  erred  in  hold- 
ing that  the  evidence  showed  that  Mrs.  Jones's  separate  property 
was  of  sufficient  value  to  purchase  the  premises  in  quescion,  and 
in  admitting  the  testimony  of  her  husband  and  herself  in  her 
favor  in  the  hearing  of  the  case,  and  also  in  not  holding  and 
deciding  that  where  the  wife  takes  the  deed,  and  there  is  an 
allegation  of  fraud  against  it,  as  there  is  in  this  case,  the  burden 
of  proof  is  on  the  complainant  to  show  that  the  transaction  was 
fair  and  bona  fide.  Hawkins  v.  Alston,  4  Ire.,  137;  Loyd  v. 
Williams,  21  Pa.,  327;  Dick  v.  Grissam,  1  Freem.  Min.  Chy., 
428;  Harton  v.  Davey,  21  Law  Regr.,  203. 
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Moore  for  the  respondent.  If  all  of  Mrs.  Jones's  real  estate 
inherited  from  her  father  had  been  sold  by  her  husband,  George 
R.  Jones,  by  her  direction  for  a  special  purpose  of  hers,  even 
before  the  passage  of  the  married  women  act  of  1865,  and  even 
if  he  had  taken  the  deed  in  his  own  name  for  the  land  which  he 
afterwards  purchased  and  paid  for  with  the  proceeds  of  the  sale 
of  her  lands  so  sold  by  her  direction,  the  court  of  chancery 
would  have  held  that  it  constituted  a  clear  case  of  a  resulting 
trust,  and  that  he  could  only  hold  it  as  her  trustee  and  for  her 
benefit,  and  would  have  promptly  enjoined  any  judgment-cred- 
itor who  attempted  to  seize  and  sell  it  on  any  execution  process 
for  the  payment  of  his  debts.  But  with  the  exception  of  one 
tract,  it  appears  from  the  evidence  in  the  case  that  all  her  lands 
were  so  sold  by  him  subsequent  to  the  passage  of  that  act,  and 
under  the  provisions  of  which  this  estate  of  hers  was  exempted 
by  positive  law,  as  well  as  the  principle  of  equity  referred  to, 
from  liability  for  his  debts,  and  which  now  only  makes  the  case 
still  stronger  before  this  court.  But  a  court  of  chancery  will 
protect  for  her  benefit  the  estate  of  a  wife,  both  real  and  per- 
sonal, whether  acquired  by  deed,  devise,  inheritance  or  gift  in 
her  own  right,  against  both  her  husband  and  his  creditors,  when- 
ever and  wherever  it  has  been  kept  separate  and  distinct  from 
the  husband's  estate.  In  this  case  the  husband  of  Mrs.  Jones 
never  sold  a  particle  of  his  wife's  property,  real  or  personal, 
without  her  consent  and  direction  and  as  her  agent  and  trustee, 
and  not  only  the  proceeds  of  the  sale  of  her  real  estate  and  the 
seven  or  eight  hundred  dollars  received  by  her  husband  from 
her  guardian,  and  with  which  he  paid  for  the  house  and  lot  in 
question,  but  the  same,  in  consideration  of  that  fact,  by  her  order 
and  direction,  was  sold  and  conveyed  to  her  in  her  own  name 
solely  and  for  her  sole  use  and  benefit  in  fee  simple. 

There  is  no  proof  that  more  than  one  of  che  tracts  of  land 
inherited  by  Mrs.  Jones  from,  the  estate  of  her  father  was  sold 
before  the  passage  of  the  act  of  1865,  and  it  is  incumbent  on  the 
appellant  to  show  to  the  satisfaction  of  the  court  that  it  was  all 
sold  prior  to  its  passage,  to  take  it  out  of  the  operation  of  it. 
But  what  semblance  even  of  fraud  is  shown  in  this  case  against 
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the  wife  herself,  who  did  nothing  more  than  she  had  a  perfect 
right  to  do  throughout  the  whole  transaction,  and  from  whom 
the  respondent  traces  a  good  and  unenciunbered  title,  both  in 
law  and  equity,  to  the  premises  in  question? 

Davis,  in  reply  on  the  first  point  made  by  the  opposing  coun- 
sel, cited  Wiser's  Appeal,  Pa.  S.  C.  Leg.  Intelr.,  July  22,  1881; 
H  gh  on  Injunc,  §  120;  54  Mo.,  577. 

Wootten,  J.,  delivered  the  opinion  of  the  court. 

Mary  E.  Jones,  the  wife  of  George  R.  Jones,  inherited  from 
her  father  William  Jones,  as  one  of  his  heirs-at-law,  certain  real 
estate  in  Sussex  County,  which  her  husband  sold  for  her  and  with 
the  proceeds  of  the  sale  purchased  a  house  and  lot  in  Concord, 
which  is  the  subject-matter  of  controversy  in  this  case,  the  house 
and  lot  being  purchased  of  Jacob  Knowles  and  wife  and  by  them 
conveyed  to  Mary  E.  Jones  by  and  bearing  date  January  3, 
1868.  And  on  the  30th  day  of  September,  1868,  the  same  year, 
she  sold  and  conveyed  the  same  to  Samuel  J  .Morgan.  The 
complainant  as  devisee  of  Samuel  J.  Morgan  now  holds  the 
said  house  and  lot  and  is  in  possession  thereof,  claiming  title 
under  the  last  will  and  testament  of  her  husband,  Samuel  J. 
Morgan,  deceased. 

Previous  to  the  sale  by  Mary  E.  Jones,  and  conveyance  by 
her  and  her  husband,  to  Samuel  J.  Morgan,  the  defendant  below, 
Nathaniel  Williams  recovered  by  confession,  a  judgment  against 
George  R.  Jones  in  the  Superior  Court  in  and  for  Sussex  County 
to  the  October  term  1867  for  the  real  debt  of  nine  hundred  and 
seventy-five  dollars,  with  interest  from  the  2d  day  of  July,  1866, 
not  however  for  any  debt  of  Mary  E.  Jones  created  either  before 
or  after  her  marriage  with  the  said  George  R.  Jones.  On  this 
judgment  execution  was  issued  and  levied  on  the  house  and  lot 
in  question  and  the  execution  stayed  by  injunction. 

This  is  substantially  the  complainant's  statement  of  her  case, 
upon  which  she  prayed  relief  in  the  Court  of  Chancery. 

The  appellant,  defendant  below,  denies  the  material  fact  alleged 
by  the  complainant  in  her  bill,  and  the  one,  it  may  be  said,  on  which 
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the  case  mainly  turns,  that  is,  that  the  house  and  lot  purchased 
and  paid  for  with  her  money,  and  the  proceeds  of  the  sale  of  her 
real  estate  which  she  inherited  from  her  father;  but  the  defend- 
ant, avers  that  it  was  paid  for  by  her  husband  George  R.  Jones 
as  his  own  property,  "but  to  defraud  him,  the  defendant,  and 
cause  him  to  lose  the  sum  of  nine  hundred  and  seventy-five 
dollars  justly  due  him  by  the  judgment  bond  of  him,  the  said 
George  R.  Jones,  he,  the  said  George  R.  Jones,  caused  the  deed 
to  be  made  by  the  said  Jacob  KJnowles  and  wife,  to  Mary  E. 
Jones  his  wife."  The  material  allegation  of  the  complaint 
being  denied  by  the  answer  of  the  defendant,  we  must  examine 
and  consider  the  evidence  and  from  that  determine  whether  it 
sustains  the  statement  of  the  complainant  or  that  of  the  defend- 
ant. William  Graham  a  witness  examined  by  both  parties, 
says:  "I  bought  three  pieces  of  the  lands  in  which  Mary  E. 
Jones,  wife  of  George  R.  Jones,  was  intrusted  as  an  heir-at-law 
of  her  father,  William  Jones  deceased,  I  bargained  for  said  lands 
with  George  R.  Jones,  and  also  talked  the  matter  over  with 
him  in  the  presence  of  his  wife  and  talked  with  her  about  the 
matter;  she  knew  all  about  the  matter  and  was  satisfied  with  the 
price  which  I  was  to  pay  for  the  lands.  I  knew  I  was  buying 
the  lands  of  Mary  E.  Jones  at  the  time." 

In  his  answer  to  the  sixth  cross-interrogatory,  he  says:  "I  did 
purchase  lands  of  George  R.  Jones,  which  belonged  to  his  wife, 
and  which  he  sold  by  her  direction.  He  explains  more  fully  all 
the  particulars  of  the  transaction. 

Jacob  Knowles  another  witness  examined  by  both  parties  and 
the  person  from  whom  the  house  and  lot  was  purchased,  says  in 
his  deposition:  "I  have  no  doubt  the  property,  meaning  the 
house  and  lot,  was  entirely  paid  for  out  of  the  proceeds  of  the 
sale  of  the  wife's  property,  as  I  took  securities  of  them  in  pay- 
ment for  said  property,  which  I  know  to  have  been  given  for 
portions  of  her  land  sold  by  her  consent,  advice  and  direction. 
Jones  transferred  to  me  Graham's  note,  bond  and  mortgage  and 
a  note  of  John  H.  Spicer. 

In  addition  to  the  evidence  to  which  I  have  already  adverted 
is  that  of  George  R.  Jones  and  Mary  E.  Jones,  his  wife,  which 
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is  in  evidence  under  an  agreement  of  the  subscribers,  and  a  re- 
lease properly  and  legally  executed  by  Julia  F.  Morgan  to 
George  R.  Jones  and  Mary  E.  Jones  his  wife.  The  defendant's 
evidence  is  but  little,  if  any  more,  than  confirmatory  of  the  com- 
plainant's. He  offered  none,  except  that  of  William  Graham 
and  Jacob  Knowles,  two  witnesses  examined  by  and  on  the  part 
of  the  complainant  to  which  I  have  just  referred. 

By  all  the  evidence,  and  I  think  without  that  of  Jones  and 
wife,  the  answer  of  the  defendant  is  entirely  overborne,  accord- 
ing to  the  rules  of  evidence  and  the  principles  applicable  to  such 
cases  in  courts  of  equity.  On  what  principle  of  equity,  therefore, 
can  it  be  claimed,  that  the  wife's  property  should  be  taken  from 
her  for  the  pa5rment  of  her  husband's  debts?  The  defendant 
avers  that  the  transaction  was  a  fraudulent  one,  designed  to  de- 
prive him  of  his  just  debt  against  George  R.  Jones;  but  he  fails 
to  establish  his  allegation  of  fraud  as  he  was  bound  to  do,  the 
onus  probandi  being  on  him,  and  therefore  his  defence  falls. 

The  evidence  clearly  shows  that  Mrs.  Jones  never  intended  to 
allow  her  property  to  pass  into  the  possession  of  her  husband  in 
such  wise  as  to  become  his;  but  carefully  guarded  against  relin- 
quishing her  right  thereto,  considering  her  husband  in  all  these 
business  transactions,  in  the  light  of  a  mere  agent  or  trustee  for 
her. 

Though  the  proceeds  of  the  sale  of  the  wife's  property,  or 
other  fimds,  pass  into  the  hands  and  possession  of  her  hus- 
band, if  there  be  an  understanding  and  agreement  between  them, 
as  in  this  case,  that  he  will  compensate  her,  be  accountable  to 
her,  or  purchase  other  property  for  her  and  in  her  name,  such 
an  agreement  would  be  enforced  in  a  court  of  equity,  the  hus- 
band having  no  interest,  right  or  title  by  a  mere  naked  posses- 
sion, and  that  under  an  agreement  that  the  property  or  funds 
should  be  held  for,  used  or  invested  for  the  wife  for  her  sole  use 
and  benefit.  The  rights  and  interest  of  the  wife  in  such  case 
will  be  guarded  and  protected  by  a  court  of  equity.  1  Bishop 
on  Married  Women,  §606. 

The  defendant  having  failed  to  establish  the  fraud  alleged  by 
him  in  his  answer;  and  it  appearing  most  conclusively  from  the 


SUPERIOR  COURT.  447 

Williams  et  al  v.  Morgan. 

evidence  that  there  was  an  understanding  and  agreement  be- 
tween Jones  and  his  wife,  that  the  proceeds  of  the  sale  of  her 
real  estate  should  be  invested  in  other  real  estate  for  her  and  in 
her  own  name,  and  the  agreement  having  been  carried  out. 

The  court  is  therefore  of  the  opinion  that  the  decree  of  the 
chancellor  ad  litim  ought  to  be,  and  the  same  is  hereby  affirmed, 
making  the  injunction  which  was  issued  on  the  order  of  the 
chancellor  perpetual. 

And  it  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  the  defendant  pay  the  costs  in  three  months  or  attachment 
issue. 


Doe  d.  Joseph  C.   Hurdle  et  al.  v.  John  Stockley,   tenant 

in  possession 

Where  an  heir-at-law  and  devisee  marries  in  this  State  and  afterwards  re- 
moves from  it  with  a  family  of  three  children  to  the  west,  and  nothing  is 
heard  of  him  or  them  for  forty-five  or  fifty  years  by  any  of  their  relations 
living  in  the  State,  the  court  will  not  instruct  the  jury  to  presume  that  he 
and  they  are  all  dead  without  issue. 

Action  of  ejectment  for  a  tract  of  land  in  Indian  River  hun- 
dred, containing  fifty  acres  more  or  less.  The  chain  of  title  to 
the  premises,  adduced  on  behalf  of  the  lessors  of  the  plaintiff, 
began  with  the  ownership  in  fee  of  them  by  William  Walls,  Sr., 
who  died  on  or  about  the  17th  day  of  November,  1806,  after 
having  made  his  last  will  and  testament,  dated  the  22d  day  of 
January,  A.D.  1797,  and  after  his  death  duly  probated  and  al- 
lowed before  the  register  of  wills  in  and  for  Sussex  County,  by 
which  he  devised  as  follows: 

"Item  1st.  I  give  and  bequeath  to  my  well-beloved  sons, 
William  Walls  and  James  Walls,  all  my  lands  which  I  have 
deeded  to  them  and  their  heirs  and  assigns  forever,  it  being 
their  part  of  my  estate  and  all  I  intend  for  them. 

"Item  2d.     I  give  and  bequeath  to  my  well-beloved  wife,  Sarah 
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Walls,  all  my  moveable  estate  that  I  am  possessed  with  dviring 
her  natural  life  and  at  her  decease : 

"Item  3d.  I  give  to  my  well-beloved  daughter,  Bilinda  Joseph, 
one  cow. 

"Item  4th.  I  also  give  and  bequeath  the  residue  of  my  estate 
at  my  wife's  decease  to  my  four  grandchildren,  that  is  to  say, 
Nancy  and  Betsy  Joseph,  daughters  of  Bilinda  Joseph,  and  also 
Bilinda  and  Frances  Joseph,  daughters  of  Rebecca  Joseph,  to  be 
equally  divided  between  the  fotir." 

William  Walls,  the  devisee  named  in  the  will  afterwards  died 
intestate  seized  of  the  lands  devised  to  him  in  it  and  left  issue 
four  children,  viz.,  William  Walls,  Hugh  Walls,  Benjamin 
Walls  and  Sallie  Walls.  William,  Hugh  and  Sallie  died  in- 
testate and  without  issue,  and  Benjamin,  the  survivor  of  them, 
removed  to  the  west  when  a  young  man,  and  neither  he  nor  any 
descendant  of  his  has  been  heard  from  since  and  are  therefore 
legally  presumed  to  be  dead. 

The  lineal  descendants  of  the  said  William  Walls,  the  de- 
visee aforesaid,  having  become  extinct,  the  land  descended  to 
and  became  the  property  of  his  collateral  kin,  who  were  his 
brothers  and  sisters,  viz.,  Charles  Walls,  James  Walls,  Bilinda 
Walls  and  Rebecca  Walls.  The  said  Charles  Walls  and  James 
Walls  died  intestate  and  without  issue,  or  if  they  left  issue,  it 
was  never  known.  Bilinda  Walls  intermarried  with  and  be- 
came the  wife  of  Jonathan  Joseph  and  afterwards  died  intestate 
leaving  issue  two  daughters,  viz.,  Nancy  Joseph  and  Betsy  Jos- 
eph. The  latter,  Betsy  Joseph,  died  intestate  and  without  issue 
after  becoming  the  wife  of  Zaccariah  Tarn.  Nancy  Joseph  in- 
termarried with,  and  became  the  wife  of  William  Wilson  and 
afterwards  died  intestate  leaving  issue  one  child,  viz.,  Jonathan 
I.  Wilson,  who  afterwards  married  and  died  intestate  as  to  these 
lands,  and  left  issue,  George  F.  Wilson,  Nathaniel  H.  Wilson, 
Elias  R.  Wilson,  Kendal  B.  Wilson  and  William  Wilson,  of  the 
parties  plaintiffs  in  this  suit. 

Rebecca  Walls,  the  other  sister  of  the  said  William  Walls, 
the  devisee  named  in  said  last  will  and  testament,  intermarried 
with  and  became  the  wife  of  Isaac  Joseph  and  afterwards  died 
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intestate,  leaving  issue  two  daughters,  viz.,  Bilinda  Joseph  and 
Frances  Joseph.  Frances  died  intestate  and  without  issue. 
Bilinda  intermarried  with,  and  became  the  wife  of  Jacob  Hur- 
dle, and  afterwards  died  intestate  and  left  issue  four  children, 
viz.,  Joseph  Hurdle,  William  Hurdle,  Jacob  F.  Hurdle  and 
Eliza  A.  Hurdle,  the  other  party  plaintiffs  in  this  suit. 

It  appeared  in  the  testimony  of  the  witnesses  that  Benjamin 
Walls,  one  of  the  sons  of  William  Walls  named  with  his  brother, 
James  Walls,  as  the  devisee  of  the  land  in  the  will,  had  married 
before  he  left  the  State  and  took  with  him  three  children  when 
he  removed  to  the  west,  but  neither  he  or  they,  or  either  of  them, 
had  been  heard  from  for  forty- five  or  fifty  years. 

The  defendant  was  called  and  examined  as  a  witness  and 
stated  that  the  only  title  which  he  claimed  to  the  land  in  ques- 
tion was  a  mere  possession  of  it  by  him  for  the  last  four  years. 
He  had  known  it  for  several  years  past,  but  as  vacant  and  un- 
enclosed land  without  any  apparent  owner  or  any  one  claiming 
to  own  it,  until  after  he  had  taken  possession  of  it;  and  does 
not  know  that  any  one  else  has  ever  had  possession  of  it. 

Cullen,  for  the  defendant,  submitted  a  motion  for  a  nonsuit- 
In  such  a  case  as  this,  in  order  to  show  the  heirship  of  the 
claimant,  he  must  prove  his  descent  from  the  person  last  seized, 
when  he  claims  as  lineal  heir,  or  the  descent  of  himself  and  the 
person  last  seized  from  some  common  ancestor,  or  at  least  from 
two  brothers  or  sisters,  if  he  claims  collaterally;  together  with 
the  extinction  of  all  those  lines  of  descent  which  would  claim 
before  him.  This  is  done  by  proving  the  marriages,  births  and 
deaths  necessary  to  complete  his  title,  and  showing  the  identity 
of  the  several  parties.  Thus,  supposing  A,  the  claimant,  and  B, 
the  person  last  seized,  to  be  cousins,  descended  from  a  common 
ancestor,  C,  B  being  the  only  child  of  D,  the  elder  son  of  C,  and 
A,  the  only  child  of  E,  the  younger  son  of  C.  In  this  case,  A 
must  prove  the  marriage  of  C,  the  birth  and  marriage  of  D,  the 
birth,  marriage  and  death  of  E,  the  birth  and  death  without 
issue  of  B,  and  his  own  birth;  for  it  is  a  maxim  of  law  that  he 
who  asserts  the  death  of  another,  who  was  once  living,  must 
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prove  his  death,  whether  the  affirmative  issue  that  he  be  dead 
or  Hving.  Adams  on  Ejectment,  282,  283;  Wilson  and  Others 
V.  Hodges  and  Another,  2  East.,  312. 

White  {I.  H.  Pay  titer  with  him)  for  the  plaintiff.  The  pre- 
sumption is  that  Benjamin  Walls,  the  devisee,  who  married  in 
this  State  and  afterwards  removed  from  it  with  a  family  of  three 
children  to  the  west  as  much  as  forty-five  or  fifty  years  ago,  are 
all  dead  without  leaving  issue,  as  nothing  has  been  heard  of  or 
from  them,  or  either  of  them,  for  many  years,  far  more  than 
seven  years  past,  by  any  relation  of  theirs  living  in  this  State; 
for  in  a  pedigree,  persons  presimied  to  be  dead  are  presumed  to 
have  died  unmarried  and  without  issue.  Doe  d.  Oldnall  and 
Wife  V.  Deakin  and  Another,  17  E.  C.  L.  Rep.,  300.  And  in 
another  case  in  which  about  a  hundred  and  forty  years  had 
elapsed  since  any  of  the  older  heirs  had  been  heard  of,  the  court 
left  it  to  the  jury  to  presume  that  they  were  all  dead  without 
issue,  as  no  evidence  had  been  adduced  by  the  defendant  to  give 
the  jury  the  slightest  idea  of  their  existence.  Oldham  v.  Wool- 
ley,  15  E.  C.  L.  Rep.,  22;  1  Greenl.  Ev.,  §  41. 

Cullen,  in  reply,  cited  2  Greenl.  Ev.,  §§  278^,  278/;  1  Barb., 
Ch.  Rep.,  455. 

The  Court,  Comegys,  C.  J.,  after  referring  to  Abbott's  Trial 
Evidence,  chap  4,  §§  24,  25,  and  Adams  on  Ejectm.,  282,  said 
that  it  was  the  opinion  of  the  court  upon  the  evidence  before 
them  that  they  ought  to  decline  to  instruct  the  jtiry  to  presume 
that  the  said  Benjamin  Walls  and  his  family  of  children  living 
when  he  left  the  State  for  the  west,  are  now  all  dead  without 
issue;  and  that  we  must  therefore  grant  the  motion  for  a  non- 
suit. 
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To  avoid  a  negotiable  promissory  note  in  an  action  by  an  endorsee  upon  it  on 
the  ground  of  a  fraud  committed  by  the  payee  upon  the  maker  of  it,  by 
means  of  which  he  obtained  it  from  him,  the  jury  must  be  satisfied  from  the 
evidence  that  such  fraud  was  committed,  and,  fiirther,  that  the  endorsee  had 
knowledge  of  such  fraud  when  he  received  the  note  from  the  payee;  other- 
wise, he  would  not  be  affected  by  it. 

Assumpsit  on  a  promissory  note  for  two  hundred  and 
fifty-six  dollars  and  sixty-nine  cents,  made  by  the  defendant 
to  the  order  of  D.  F.  Sipperly,  December  1,  1874,  payable 
eight  months  after  date  at  the  Middletown  Bank,  and  by  him 
endorsed.  The  defence  alleged  was  fraud  by  him  upon  the 
defendant  at  the  time  of  the  making  of  it,  and  the  evidence 
was,  that  about  that  time  he  came  into  the  neighborhood  of  Mid- 
dletown with  a  newly-patented  pruning-knife  for  sale,  and  with 
it  also  the  patent-right  to  manufacture  them  for  sale.  He  then 
availed  himself  of  an  asistant  well  acquainted  with  and  known 
in  the  vicinity,  and,  calling  on  the  defendant,  sold  him  two  of 
the  knives.  They  then  went  round  and  sold  about  two  hun- 
dred of  them  to  other  persons  residing  in  it,  and  he  next  in- 
duced the  defendant  to  purchase  the  patent -right  for  making  and 
selling  it  in  the  State  on  a  credit  of  eight  months;  and  on  a 
promise  to  send  and  forward  to  him  when  he  got  back  to  his 
place  of  business,  in  the  State  of  New  York,  a  certain  quantity 
of  the  knives,  sufficient  at  the  price  he  was  then  getting  for 
them  to  pay  the  amount  of  the  note;  and  that  was  the  under- 
standing and  bargain  between  them  when  the  patent-right  was 
purchased  and  the  note  was  given  to  him  for  it  by  the  defend- 
ant; but  the  promised  knives  were  never  forwarded  to  him,  and 
he  heard  nothing  further  in  regard  to  the  matter  imtil  after  the 
note  had  matured,  when  he  refused  to  pay  it  on  the  ground  of 
fraud.  On  the  part  of  the  plaintiff  the  evidence  was  that  D.  F. 
Sipperly  was  indebted  to  him  to  the  amount  of  about  five 
hundred  dollars,  and  endorsed  the  note  to  him  in  part  pavTuent 
of  the  debt  a  short  time  before  it  matured,  and  that  it  was 
so  received  and  accepted  by  him  upon  the  information  and 
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assurance  of  Sipperly  that  the  defendant  was  unquestionably 
good  for  it. 

Lore,  for  the  plaintiff,  contended  that  whatever  fraud  or  sus- 
picion of  it  there  may  have  been  in  the  transaction  between  the 
maker  and  the  payee  of  it,  in  which  the  note  originated,  to  taint 
or  impeach  the  validity  of  it  as  between  them,  it  was  not  neces- 
sary for  him,  nor  allowable  for  the  jury,  to  inquire  or  consider, 
because  Sipperly,  the  payee,  to  whom  it  is  solely  imputed  and 
is  imputable,  is  not  a  party  to  this  suit;  but  for  all  that  appears 
to  the  contrary  from  the  evidence,  McCarty,  the  endorsee  of  the 
note,  and  plaintiff  in  the  action,  was  an  innocent  holder  of  it  for 
a  valuable  consideration  given  by  him  for  it  to  the  full  amount 
of  it,  and  without  any  knowledge  whatever  as  to  the  considera- 
tion given,  or  to  be  given  for  it,  by  Lockwood,  the  maker  of  it, 
to  Sipperley,  the  payee.  And  the  plaintiff  having  so  taken  the 
note  in  good  faith  for  a  valuable  consideration  by  endorsement 
of  the  payee  before  maturity,  the  policy  of  the  law  required 
that  in  such  a  case  as  this  that  the  defendant  shall  be  held  re- 
sponsible to  him  in  a  verdict  for  the  full  amount  of  it,  with  law- 
ful interest  from  its  maturity.     3  Harr.,  385,  Bush  v.  Peckard. 

John  Biggs  for  the  defendant.  A  note  obtained  by  fraud  and 
cheating,  as  this  note  was,  need  not  be  paid  by  the  maker  of  it. 
In  such  a  case  the  presiunption  in  that  the  payee  and  his  endorsee 
were  mutually  interested  as  partners  in  the  business  and  enter- 
prize  of  finding  a  market  down  here,  in  our  State,  for  the  sale  of 
this  new  patent -right  for  the  manufacture  of  pruning-knives,  and 
were  working  together  for  all  it  was  worth,  and  the  most  that 
could  be  made  out  of  it,  at  their  joint  expense  and  for  their  joint 
benefit,  and  it  was  for  the  plaintiff  to  prove  that  he  was  an  inno- 
cent holder  of  the  note,  and  had  no  knowledge  of  the  fraudu- 
lent means  by  which  Sipperly  procured  it  from  the  defendant, 
or  that  he  had  any  such  interest  or  connection  with  him  in  the 
sale  of  the  knives  and  the  patent-right  to  make  them.  Pars,  on 
Notes  and  Bills,  87,  193,  194;  1  Pars,  on  Contr.,  476;  2  Ibid., 
676,  678;  Byles  on  Bills,  199;  Ch.  on  Cont.,  678,  680;  1 
Whart.  on  Cr.,  §  576. 
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The  Court,  Wootten,  J.,  charged  the  jury.  As  the  defendant 
contends  that  the  note  was  void  because  of  the  alleged  fraud 
committed  by  Sipperly,  the  payee,  upon  Lockwood,  the  maker 
of  it,  and  by  means  of  which  he  fraudulently  obtained  it  from 
him,  as  he  alleges,  the  jury  must  be  satisfied  from  the  evi'dence 
that  such  fraud  was  committed  as  alleged,  and  further,  that  the 
plaintiff,  McCarty,  the  endorsee,  and  present  holder  of  it,  had 
knowledge  of  such  fraud  when  he  received  it  from  Sipperly,  or 
their  verdict  should  be  for  the  plaintiff  for  the  amount  of  the 
note  with  interest.     Otherwise,  it  should  be  for  the  defendant. 

The  jury  did  not  agree  on  a  verdict. 


Edwin  W.  Thorne  v.  Charles  W.  Weldin. 

The  parties  to  a  suit  being  made  competent  witnesses  for  themselves  by  a 
general  statute,  a  direct  contradiction  in  their  testimony  as  to  a  material  fact 
in  the  trial  of  a  case  will  be  left  to  the  jury  to  be  determined  like  a  conflict 
in  the  testimony  of  competent  witnesses  not  parties  to  the  suit. 

Assumpsit  for  services  as  an  architect.  Under  the  recent 
statute  rendering  parties  to  actions  competent  witnesses  in  the 
trial  of  them,  the  plaintiff,  Edwin  W.  Thome,  was  called  and 
sworn  as  the  first  witness  in  the  case,  and  stated  that  he  was  an 
architect  and  builder  as  an  architect,  and  that  the  defendant, 
Charles  W.  Weldin,  said  to  him,  in  the  month  of  April,  1879, 
that  he  wanted  to  build  a  dwelling-house  at  Eight  and  Broome 
Streets  towards  the  following  winter,  and  wanted  him  to  prepare 
a  plan  and  specifications  for  it,  and  asked  him  what  he  would 
charge  for  it.  He  told  him,  but  at  the  same  time  said  to  him 
that  if  he  should  have  the  contract  for  building  it,  he  would 
charge  him  nothing  for  the  plan  and  specifications.  That  he 
prepared  them,  and  during  the  summer  took  and  showed  them 
to  him,  and  he  was  well  satisfied  with  them  except  with  some  of 
the  chamfered  work  on  the  porch,  which  he  thought  was  a  little 
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stiff,  but  said  it  could  be  modified  or  altered.  That  he  com- 
pleted the  plan  and  specifications  afterwards,  and  delivered  them 
to  him  in  September.  The  usual  charge  for  such  service  is  two 
and  one-half  per  cent,  on  the  cost  of  the  building,  but  he  only 
charged  two  per  cent.,  and  estimated  the  cost  of  the  house  at 
seven  thousand  dollars,  or  one  himdred  and  forty  dollars.  It 
cost,  however,  eight  thousand  dollars.  The  design  of  the  de- 
fendant was  to  have  the  house  built  by  contract,  and  by  a  postal 
card  afterwards  requested  a  bid  from  him  upon  the  carpenter's 
work  at  six  hundred  dollars,  but  Scrickland  &  Archer  got  it  at 
the  highest  price  bid  for  it.  Several  other  architects  testified 
that  the  preparation  of  the  plan  and  specifications  were  worth 
from  one  and  one-half  to  two  per  cent. 

On  the  contrary,  among  other  witnesses,  the  defendant  was 
called  and  sworn  on  his  side,  and  testified  that  he  was  engaged 
in  the  lumber  business  in  the  city,  and  in  May,  1879,  the  plain- 
tiff called  at  his  house,  and  found  him  looking  over  two  or  three 
books  on  architecture,  and  working  on  a  rough  ground-plan  of 
a  house  he  proposed  building  at  Eighth  and  Broome  Streets. 
After  transacting  some  business,  he  explained  his  plans  to  Mr. 
Thome,  the  plaintiff,  who  told  him  he  was  an  architect,  and 
would  like  to  make  scale  drawings  from  the  rough  marks  of  the 
rooms  on  the  ground  floor  which  he,  the  defendant,  had  made; 
to  which  he  replied  that  as  he  had  not  fully  determined  when 
he  would  build  the  house,  this  would  be  an  expense  he  saw  no 
necessity  for  incurring  at  that  time.  He  had  no  recollection  of 
his,  the  defendant's,  mentioning  at  the  time  anything  about  es- 
timates on  materials.  In  payment  for  limiber  he  had  allowed 
the  plaintiff  an  abatement  of  forty-eight  dollars  and  thirteen 
cents,  and  accepted  Mr.  Allen's  note  for  three  hundred  and  fifty 
dollars,  at  ninety  days.  Mr.  Thome,  the  plaintiff,  never  said 
that  he  would  charge  for  the  plans;  he  wanted  to  prepare  them, 
he  said,  because  he  was  a  new  man,  and  this  might  help  him  in 
getting  other  work.  He  would  only  work  at  night  and  when 
at  leisure  on  the  plans,  and  he  would  do  it  as  a  favor,  because 
he,  the  defendant,  had  favored  him  in  business  transactions  as  a 
trader  in  lumber.     He  took  home  with  him  the  rough  sketches 
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made  by  himself,  and  never  returned  them.  When  he  returned 
and  delivered  to  him  afterwards  his  plans  and  specifications,  he 
said  he  was  pleased  with  them,  but  he  did  not  adopt  them  be- 
cause he  had  employed  Mr.  E.  L.  Rice,  Jr.,  architect,  to  prepare 
plans  for  the  building.  Mr.  Thome  never  suggested  that  he 
expected  pay.  Plans  prepared  by  Mr.  Rice  were  put  in  evi- 
dence and  identified  by  the  defendant.  Proposals  to  do  the 
building  were  received  from  five  independent  bidders,  including 
Mr.  Thome's  to  do  the  carpenter's  work.  He,  the  defendant, 
was  at  Mr.  Rice's  ofl&ce  when  the  bids  were  opened,  when  all  the 
bidders  were  present  except  the  plaijitiff,  and  his  bid  was  re- 
jected because  he  wanted  to  do  the  work  to  the  plastering  during 
the  winter.  When  erected,  the  building  was  ready  for  the  plas- 
ter in  April  or  May  the  next  year.  The  first  intimation  he  had 
that  the  plaintiff  expected  pay  for  his  plans  was  made  by  letter. 

Nields  for  the  plaintiff.  As  to  the  construction  of  the  recent 
statute  in  this  State,  making  the  parties  to  a  suit  competent  wit- 
nesses for  themselves  in  it,  he  asked  the  court  to  instruct  the  jury 
that  if  the  plaintiff  and  the  defendant  in  the  case  had  testified 
directly  to  the  contrary  of  each  other  as  to  any  material  fact  in  it, 
and  neither  had  been  impeached,  then  such  testimony  of  both  of 
them  must  fall  and  be  entirely  excluded  from  the  consideration 
of  the  court  and  jtiry  in  the  case.  Such  is  the  principle  that 
prevails  in  courts  of  equity. 

Lore,  for  the  defendant,  reads  the  statute.  It  makes  a  party 
to  a  suit  a  competent  witness  in  it  for  himself,  and  without  any 
further  or  qualifying  provision  in  it;  it  clearly  intends  that  he 
shall  be  considered  like  any  other  competent  witness  before  a 
court  and  jiiry,  his  credit  and  credibility  to  be  weighted  just  as 
that  of  any  other  witness  is  to  be  weighted,  subject  to  his  known 
and  direct  interest  in  the  result  of  the  sxiit,  and  which  is  coun- 
terbalanced, on  the  other  hand,  by  the  direct  interest  to  the  con- 
trary of  the  party  on  the  other  side. 

The  Court,  Comegys,  C.  J.,  charged  the  jury.  That  both  the 
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plaintiff  and  the  defendant  had  been  made  competent  witnesses 
for  themselves  respectively  by  the  general  statute  referred  to, 
and  had  each  been  examined  as  a  competent  witness  for  himself 
in  the  case.  It  is  well  known,  however,  to  the  jury  that  they 
have  each  testified  subject  to  whatever  partiality  or  bias  in  his 
own  favor  a  direct  interest  in  the  result  of  the  suit  may  have 
upon  them  respectively  when  speaking  in  a  court  of  justice 
under  the  sanction  of  an  oath.  And  we  know  of  no  such  rule 
or  principle  applicable  here  or  in  this  case  as  the  counsel  for 
the  plaintiff  has  referred  to.  If  there  be  contradiction  in  their 
testimony,  it  will  be  the  duty  of  the  jury  to  reconcile  and  har- 
monize, if  they  can;  but  if  not,  then  it  must  be  determined  as 
in  other  cases  of  conflicting  testimony  between  competent  wit- 
nesses not  parties  to  the  suit. 

The  defendant  had  a  verdict. 


Russell    Coe    v.    Thomas    English,    William    D.    Wilds, 
John  T.  Poor  and  Patrick  Mellon. 

Under  the  provision  of  the  statute  abolishing  the  common-law  distinction  be- 
tween an  action  on  the  case  and  an  action  of  trespass,  a  landlord  may  main- 
tain an  action  of  trespass  for  the  wrongful  taking  of  goods  belonging  to  him 
on  the  demised  premises,  without  his  having,  at  the  time  of  the  taking,  either 
the  actual  possession  of  them  or  the  right  to  the  immediate  possession  of 
them.  And  the  measure  of  his  damages  in  the  action  will  be  the  value  of 
goods  taken. 

This  was  an  action  of  trespass  for  taking  and  carrying  away 
the  goods  of  the  plaintiff,  consisting  of  an  Aldemey  bull  and 
heifer,  a  Durham  heifer  and  a  sow  and  six  pigs,  from  a  farm 
belonging  to  him  in  Kenton  hundred,  Kent  County,  but  who 
resided  at  the  time  in  the  State  of  Connecticut.  The  only  plea 
was  not  guilty,  and  it  was  tried  before  Wootten  and  Houston, 
Judges,  Comegys,  C.  J.,  having  been  of  counsel  for  the  plain- 
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tiff.  It  appeared  in  evidence  that  John  R.  Wilson,  a  citizen  of 
the  county,  had  been  an  agent  of  the  plaintiff  and  overseer  of 
the  farm  and  the  stock  on  it  for  him,  and  it  was  contended,  on 
behalf  of  the  defendants,  that  he  was  still  his  agent  up  to  the 
time  when  the  goods  were  taken;  but  George  H.  Thomas,  an- 
other citizen  of  the  county,  testified  that  he  was  living  on  the 
farm  at  that  time  as  agent  and  overseer  of  it  for  the  plaintiff, 
and  had  possession  of  the  stock  in  question  as  the  plaintiff's 
property,  as  he  always  understood  it.  He  went  on  the  farm  by 
agreement  with  Wilson,  and  looked  on  him  as  controlling  the 
personal  property  on  it,  but  not  as  owning  it.  On  cross-exami^ 
nation,  he  could  not  say  whether  the  agreement  was  a  lease,  or 
he  was  living  at  that  time  as  a  tenant  on  the  premises  of  the 
plaintiff  or  not.  It  also  appeared,  from  the  statement  of  the 
counsel  for  the  defendants  in  his  opening,  that  a  man  by  the 
name  of  Cook  was  employed  by  Wilson  to  work  on  the  farm  of 
the  plaintiff,  and  he  failed  to  pay  him  his  wages,  for  which  he 
sued  him,  as  agent  of  the  plaintiff,  before  a  justice  of  the  peace, 
and  recovered  judgment,  from  which  he  appealed  to  the  superior 
court;  and  that  the  court  dismissed  the  appeal,  with  the  consent 
of  his  counsel.  An  execution  was  subsequently  issued  on  the 
judgment  by  the  justice  to  the  said  Thomas  English,  one  of  the 
defendants,  a  constable  of  the  county,  who  afterwards  levied  it 
upon  the  goods  in  question,  and  advertised  and  sold  them  on 
the  farm,  no  persons  being  present  at  the  sale  but  the  defend- 
ants, some  of  whom  became  purchasers,  while  others  assisted 
them  in  taking  the  goods  away,  with  the  exception  of  George 
H.  Thomas,  who  read  a  written  notice  to  them  before  the  sale 
commenced,  from  tHe  counsel  for  the  plaintiff,  protesting  against 
it  and  asserting  that  they  were  the  property  of  the  plaintiff,  and 
not  of  John  R.  Wilson  or  any  other  person. 

On  the  trial  of  the  case  the  coimsel  for  the  defendants  offered 
in  evidence  the  record  of  the  judgment  recovered  before  the  jus- 
tice of  the  peace  by  Cook  against  Wilson  as  agent  of  the  plaintiff, 
with  the  execution,  levy  and  sale  thereon,  which  was  objected 
to  by  the  counsel  for  the  plaintiff  because  the  only  plea  filed  and 
the  onlv  issue  joined  in  the  case,  was  that  of  not  guilty. 

30 
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Gray  for  the  plaintiff  cited  Steph.  on  PI.,  159;  Add.  on  Torts, 
§  529,  530;  54  Barb.  S.  C.  Reps.,  411,  415;  10  Wend.,  110; 
5  Harr.,  462. 

Bates  for  the  defendant,  cited  3  Phil,  on  Ev.,  186,  192;  1 
Mass.,  159;  8  T.  R.,  406;  5  Harr.,  462;  2  Greenl.  Ev.,  §§  613 
625. 

The  Court  sustained  the  objection  and  ruled  out  the  evidence 
offered.  We  understand  the  rule  of  pleading  to  be  well  settled 
that  in  an  action  of  trespass  de  bonis  asportatis,  if  the  defendant 
admits  the  taking  and  carrying  away  of  the  goods,  but  justifies 
or  means  to  endeavor  to  justify  it,  he  must  plead  the  matter  of 
justification  specially,  and  cannot  give  it  in  evidence  under  the 
general  issue;  because  he  confesses  the  taking  of  them  and  seeks 
to  avoid  it  by  matter  of  excuse  or  justification,  which  must  be 
pleaded  specially,  even  in  an  action  of  trespass  like  this.  Cases, 
of  this  natiire  involving  the  ownership  of  goods  levied  on  by 
execution  more  frequently  arise  in  actions  of  replevin  in  this 
court,  in  which,  at  common  law,  the  gist  of  the  action  is  the 
wrongful  taking  of  them,  and  in  which  the  general  issue  is,  nan 
cepit  in  modo  et  forma,  but  when  in  such  a  case  a  sheriff  or  con- 
stable justifies  the  taking  of  the  goods  as  the  property  of  a  cer- 
tain person  by  virtue  of  execution  process  in  his  hands  against 
him,  it  is  always  pleaded  specially  and  given  in  evidence  under 
the  special  plea,  and  not  under  the  general  issue  that  he  did  not 
take  them  in  the  mode  and  form  alleged,  or  in  other  words 
wrongfully. 

The  counsel  for  the  defendants  then  asked  for  leave  to  amend 
the  pleadings,  but  the  court  replied  that  the  leave  to  amend 
asked  for  could  not  be  granted  at  this  stage  of  the  trial. 

The  counsel  for  defendants  next  offered  to  prove  by  a  witness 
called  by  them,  that  the  goods  in  question  were  not  the  property 
of  the  plaintiff  when  they  were  levied  on  and  sold  by  English, 
the  constable,  which  was  objected  to  by  the  counsel  for  the  plain- 
tiff on  the  ground  that  the  evidence  was  not  admissible  under 
the  single  plea  of  not  guilty,  which  put  in  issue  only  the  tres- 
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pass  alleged  in  the  narr.,  or  the  taking  ana  carrying  away  of  the 
goods   merely. 

The  court  was  equally  divided  upon  this  question,  Judge 
Wootten  being  of  opinion  that  it  was  not  admissible,  and  Judge 
Houston  that  it  was  admissible  under  the  plea  of  the  general 
issue. 

The  question  then  arose  was  the  evidence  offered  admissible 
or  not,  the  court  being  equally  divided  in  opinion  upon  it,  and 
the  judges  again  differed.  Judge  Houston  remarking  that  the 
practice  in  this  court  in  such  cases  he  thought  had  been  to  let 
the  evidence  offered  go  to  the  jury,  but  the  practice  he  believed 
was  not  uniform  throughout  the  States,  and  as  he  was  the  junior 
judge  on  this  occasion,  he  would  acquiesce  in  the  opinion  of 
Judge  Wootten  that  it  must  be  excluded  in  order  to  get  on  with 
the  case. 

Fulton  {Gray  with  him)  for  the  plaintiff  before  the  jury  con- 
tended that  it  had  been  proved  that  he  was  the  rightful  and  law- 
ful owner  of  the  farm  and  of  the  goods  in  question  upon  it, 
although  he  was  residing  at  the  time  out  of  the  State,  and  that 
Thomas  was  in  the  possession  of  them  as  his  agent  or  overseer 
merely  for  the  time  being  when  they  were  taken  and  carried 
away  by  the  defendants,  and  being  a  mere  agent  of  the  plaintiff 
during  his  will  and  pleasure  for  the  purpose  of  taking  proper 
care  of  them,  such  a  possession  of  them  on  his  part  constituted  a 
constructive  possession  of  them  on  the  part  of  the  plaintiff  him- 
self who  was  the  actual  owner  of  them,  and  accordingly  an  action 
of  trespass  would  lie  at  his  suit  to  recover  the  full  value  of 
them,  as  they  had  been  taken  and  carried  away  by  the  defend- 
ants and  disposed  of  to  their  use.  And  having  proved  that  the 
plaintiff  was  in  the  constructive  possession  of  the  goods  at  the 
time  of  the  trespass  complained  of,  he  was  entitled  to  recover  in 
the  absence  of  any  proof  that  the  property  in  them  was  vested  in 
any  other  person. 

R.  Harrington  {Bates  with  him)  for  the  defendants,  contended 
that  if  John  R.  Wilson  was  the  owner  of  the  goods,  or 
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H.  Thomas  instead  of  being  the  servant,  or  agent  for  the  time 
being  of  the  plaintiff,  was  on  the  farm  as  his  tenant  of  it  for  a 
year  or  at  will,  and  was  in  possession  of  the  goods,  as  such  ten- 
ant, then  the  plaintiff  was  neither  in  the  actual  or  constructive 
possession  of  them,  and  could  not  maintain  an  action  of  trespass 
for  the  taking  and  carrying  of  them  away  by  the  defendants,  or 
any  other  persons,  for  in  such  case  even,  if  the  goods  belonged 
to  him  his  remedy  for  the  damages  done  him  would  be  in  another 
form  of  action,  technically  termed  an  action  on  the  case. 

The  Court,  Houston,  J.,  charged  the  jury  that  it  was  necessary 
at  common  law  that  a  party  should  have  a  general  or  special 
property  in  the  goods,  and  an  actual  or  constructive  possession 
of  them  at  the  time  of  the  taking  to  maintain  an  action  of  tres- 
pass like  this  against  any  one  for  taking  and  carrying  them 
away  and  disposing  of  them  to  his  own  use;  and  when  the 
goods  owned  by  another  are  not  in  his  actual  possession,  but  are 
in  the  possession  of  an  agent  of  his  with  his  consent,  and  with 
the  right  on  his  part  to  resume  or  retake  the  possession  of  them, 
or  to  put  them  in  the  possession  of  another  person  at  his  will 
and  pleasure,  it  is  in  his  constructive  possession,  and  in  that  case 
the  possession  of  his  agent  is  his  possession  in  contemplation  of 
law,  and  it  may  be  so  alleged  in  the  declaration  filed  in  the 
action,  and  will  be  sustained  by  proof  of  that  fact.  And  there- 
fore, if  we  were  now  trying  this  case  at  common  law,  it  would 
be  of  the  greatest  importance  for  you  to  consider  and  determine 
from  all  the  evidence  before  you  on  that  point,  whether  George 
H.  Thomas  was  such  an  agent  of  the  plaintiff  in  relation  to  the 
goods  in  question,  and  had  such  a  possession  of  them  as  his 
agent  when  they  were  taken  and  carried  away  by  the  defend- 
ants, or  whether  he  was  then  living  as  the  tenant  of  the  plaintiff 
on  the  farm  from  year  to  year  or  at  will,  and  as  such  tenant  had 
possession  of  the  stock  on  the  farm  also,  including  the  live  stock 
in  question,  and  which  would  have  given  him  a  right  to  the 
possession  of  them  as  such  tenant,  against  even  the  plaintiff,  and 
would  have  deprived  him  for  the  time  being  of  any  possession 
of  them,  or  immediate  right  to  the  possession  of  them;  for  in 
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the  former  case  the  plaintiff  would  be  entitled  to  recover  at 
common  law  in  this  action,  while  in  the  latter  case  he  would  not 
be  entitled  to  recover  in  it  at  common  law,  but  his  proper 
remedy  would  be  in  an  action  on  the  case  for  the  injury  to  his 
reversionary  interests  in  the  goods,  committed  when  he  was 
neither  in  the  actual  or  constructive  possession  of  them,  and 
had  no  immediate  right  to  the  possession  of  them. 

But  we  consider  that  this  rule  or  principle  of  the  common  law 
has  been  abolished  by  statute  in  this  State,  and  the  distinction 
just  referred  to  between  an  action  of  trespass  de  bonis  asportatis 
and  an  action  on  the  case  in  such  a  suit  as  this,  no  longer  exists 
under  the  law  of  this  State.  The  words  of  the  statutory  pro- 
vision are  very  broad,  and  certainly  seem  to  have  been  designed 
to  go  to  this  extent,  and  by  no  means  to  stop  short  with  those 
exceedingly  nice  and  doubtful  cases  when  it  becomes  extremely 
diffictdt  to  determine  whether  the  injury  occurring  was  imme- 
diate or  consequential  in  its  character.  The  provision  is  as 
brief  as  it  seems  to  be  comprehensive  in  its  scope  and  meaning, 
and  is  as  follows:  "In  all  actions  on  the  case,  it  shall  be  no 
objection  to  maintaining  such  actions  that,  but  for  this  section, 
the  form  thereof  should  have  been  trepass;  and  in  all  actions 
of  trespass  it  shall  be  no  objection  to  maintaining  such  actions 
that,  but  for  this  section,  the  form  thereof  should  be  case." 
Revised  Code,  chap.  106,  §  11,  p.  648. 

The  practical  effect  of  this  is  to  give  the  plaintiff  in  this  court 
the  right  to  maintain  this  action  of-  trespass  for  the  wrongful 
taking  of  the  goods  in  question,  without  having  any  actual  or 
constructive  possession  of  them  at  the  time,  provided  the  jury 
are  satisfied  from  the  evidence  that  he  was  then  the  owner  of 
them,  and  that  they  actually  belonged  to  him  as  his  property, 
and  as  such,  in  that  case,  he  would  be  entitled  to  yovir  verdict, 
and  the  measure  of  damages  which  you  should  award  him  by  it, 
should  be  the  full  value  of  the  goods  taken  and  carried  away  by 
the  defendants,  and  which  were  thereby  entirely  lost  to  him. 
Had  Thomas  at  the  time  been  his  tenant,  and  as  such,  had 
the  exclusive  possession  of  them  for  the  time  being,  or  a  special 
property  in  them,  he  might  also  at  the  same  time  have  main- 
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tained  either  form  of  action  against  them  for  the  injury  done  to 
his  possession  of  them,  or  special  property  in  them,  but  the 
damages  to  which  he  would  have  been  entilted  would  have  been 
but  little  more  than  nominal  merely;  for  in  such  a  case  no  one 
but  the  actual  owner  of  the  goods  is  entitled  to  recover  damages 
to  the  full  value  of  them,  as  proved  on  the  trial.  If,  however, 
you  are  not  satisfied  from  what  may  appear  to  you  to  be  the 
preponderance  of  the  evidence  in  the  case,  that  the  plaintiff  then 
was  the  actual  owner  of  the  goods,  but  that  they  then  belonged 
to  John  R.  Wilson,  or  some  other  person,  then  your  verdict 
should  be  for  the  defendants;  but  if  he  had  been,  or  then  was 
but  a  tenant  or  agent  of  the  plaintiff,  or  holding  a  relation  to 
the  farm  and  the  goods  in  question,  the  same  or  similar  to  that 
which  was  then  held  by  George  H.  Thomas  in  relation  to  them, 
for  a  principal  may  have  at  the  same  time  two  or  more  agents 
employed  in  and  about  the  same  matters  for  him,  and  if  you 
should  be  of  that  opinion  from  the  evidence,  then  your  verdict 
should  be  for  the  plaintiff. 
The  plaintiff  had  a  verdict. 


Henry  L.  Sanders  v.  Philip  R.  Clark. 

It  is  necessary  to  the  validity  of  sales  of  personal  property  that  the  goods 
sold  shall  be  delivered  as  soon  as  conveniently  may  be. 

Another  device  resorted  to  to  defeat  creditors  was  by  means  of  a  judgment  and 
execution  whereby  a  certain  serious  formahty  was  given  to  an  act  of  collu- 
sion and  guile,  and  the  goods  of  the  covinous  debtor  were  seized  and  held 
under  the  lien  thus  acquired,  but  for  the  debtor's  benefit.  This  device  was 
only  another  form  of  a  fraudulent  bill  of  sale  and  of  no  more  value,  for  the 
retention  by  the  debtor  of  goods  levied  on  was  treated  by  the  law  as  fraudu- 
lent and  void;  and  under  the  law  as  administered  in  England,  any  leaving 
of  the  goods  purchased  by  a  creditor  at  a  sale  by  him  of  his  debtor's  property 
in  the  custody  of  the  debtor  beyond  a  reasonable  time,  was  evidence  of  fraud 
in  the  execution  under  which  they  were  sold,  but  it  has  so  long  been  the 
practice  in  this  State  to  leave  goods  levied  on  in  the  possession  of  the  execu- 
tion debtor,  that  no  intendment  or  conclusion  of  fraud  can  made  of  such 
usage.     The  mere  fact,  therefore,  the  goods  levied  on  were  left  in  the  pes- 
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session  of  the  defendant  in  the  execution  by  the  direction  of  the  plaintiff  in 
it,  would  justify  the  jury  in  inferring  fraud,  but  other  circumstances  would 
have  to  concur  for  that  purpose.  But  when  the  rights  of  other  creditors  are 
involved,  to  allow  an  execution  debtor  to  act  and  deal  with  the  property 
levied  on  as  his  own  unqualified  property,  as  by  selling  and  disposing  of  it 
for  his  own  use,  would  be  a  strong  circumstance  to  show  collusion  between 
them,  and  the  apparent  indebtedness  a  feigned  and  covinous  one. 

This  was  an  action  of  trespass  for  taking  and  carrying  away  a 
stock  of  goods  and  merchandise  in  the  city  of  Wilmington, 
claimed  by  the  plaintiff  to  be  his  property,  and  seized  in  execu- 
tion and  sold  by  the  defendant,  late  sheriff  of  the  county,  as  the 
property  of  James  A.  Sanders,  the  father  of  the  plaintiff.  The 
only  question  of  law  or  fact  involved  in  the  trial  of  it  was  a 
question  of  alleged  fraudulent  sale  with  intent  to  defraud  credi- 
tors, and,  as  both  the  evidence  and  the  law  in  the  case  are  so 
fully  stated  in  the  charge  of  the  Chief  Justice  to  the  jury  in  it, 
I  have  not  thought  it  necessary  to  present  any  synopsis  of  the 
evidence  or  of  the  argument  in  the  report  of  it. 

The  Court,  Comegys,  C.  J.,  charged  the  jury. 

Gentlemen  of  the  Jury — It  no  doubt  appears  to  you  that 
the  trial  of  this  case  has  occupied  a  very  unnecessary  length  of 
time;  and  perhaps  it  might  have  been  disposed  of  by  the  coimsel 
in  a  shorter  period.  But  the  reason  why  seven  days  have  been 
already  consumed  is  that  the  case  is  one  of  inquiry  into  tran- 
sactions extending  over  several  years  and  which  are  alleged  by 
the  defendant  to  be  fraudulent — it  being  the  experience  of  courts 
that  cases  of  alleged  fraud  require  greater  time  for  their  disposal 
than  most  others,  because  fraud  usually  consists  of  a  variety  of 
circumstances,  many  of  them  secret  or  occult,  which  can  only  be 
entirely  revealed  after  long  and  tedious  examination  of  witnesses. 

As  one  rarely  enters  upon  a  career  of  fraud  with  respect  to 
creditors  without  endeavoring  to  forecast  and  provide  against  cir- 
ctmistances  and  occasions  likely  to  expose  his  artifice,  it  is  gener- 
ally extremely  difficult  to  obtain  the  necessary  proof  to  sustain  a 
proceeding  to  defeat  it,  and  when  obtained  it  is  found,  in  the  vast 
majority  of  cases,  to  consist  of  a  multitude  and  variety  of  isolated 
facts  requiring,  necessarily,  the  production  of  many  witnesses. 
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Notwithstanding  the  great  consiimption  of  time  in  this  case, 
so  far  the  question  still  remains  the  single  one  announced  in  the 
early  part  of  the  trial — whether  or  not  the  property  in  contro- 
versy in  this  case  was,  at  the  time  of  the  seizure  of  it  by  the 
defendant,  the  property  of  James  A.  Sanders? 

The  action  of  the  plaintiff  is  what  is  called  an  action  of  tres- 
pass vi  et  armis,  and  is  divided  into  five  counts,  or  separate 
statements  of  the  injury  done  him  by  the  defendant.  The  first 
is  what  is  called  a  coimt  de  bonis  asportatis,  that  is  for  seizing 
and  carrying  away  the  plaintiff's  store  goods;  the  second  is  for 
entering  into  and  upon  the  plaintiff's  storehouse  and  premises 
and  expelling,  putting  out  and  amoving  him  therefrom  and  keep- 
ing him  amoved  therefrom  from  the  26th  of  January  till  the  25th 
of  March,  1881,  whereby  he  lost  and  was  deprived  of  the  use  and 
benefit  of  his  said  storehouse;  and  also  that  on  the  26th  of 
January  aforesaid,  he  seized,  took  and  carried  away  other  goods 
of  the  like  quality,  description  and  value  aforesaid  as  those  men- 
tioned in  the  first  coiint  aforesaid  and  converted  the  same  to  his 
own  use,  by  means  whereof  the  plaintiff  was  during  all  the  time 
aforesaid  not  only  deprived  of  the  use  and  benefit  of  the  store- 
house, but  also  was  during  that  time  prevented  from  carrying 
on  his  business  therein;  the  third  is  similar  in  substance  to  the 
second,  varying  slightly  in  language ;  the  fourth  is  like  the  first 
in  description  of  goods,  omitting  the  clause  "other  wrongs,"  etc.; 
and  the  fifth  is  a  short  count  for  trespass  to  goods  without  de- 
scribing them,  with  the  allegation  of  "other  Wrongs."  At  the 
close  is  the  usual  allegation  of  damage,  which  is  laid  generally  at 
twenty  thousand  dollars. 

To  this  declaration  the  defendant  pleads:  first,  not  guilty  of 
the  several  trespasses  alleged,  upon  which  issue  is  tendered  in 
due  form  by  him  and  accepted  by  the  plaintiff;  second,  a  special 
plea  of  justification  that  the  goods  seized  were  not  the  goods  of 
the  plaintiff,  but  were  the  property  of  James  A.  Sanders,  as 
whose  he  levied  upon  and  sold  them  by  virtue  of  four  several 
writs  of  execution  issued  out  of  this  court,  being  Nos.  73,  74,  75 
and  76,  to  the  May  Term,  1881,  at  the  suit  of  the  several  plain- 
tiffs whose  names  a^e  set  forth  in  the  plea;  and  third,  another 
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plea  of  not  guilty  to  the  several  trespasses  alleged  in  the  declara- 
tion; and  also  a  plea  of  justification  generally  by  virtue  of  execu- 
tion process  not  set  forth  therein.  There  is  another  and  fourth 
plea,  but  it  was  demurred  to  by  the  plaintiff,  and  the  demurrer 
having  been  sustained  by  the  court,  it  became  a  nullity  and  need 
not  be  further  noticed.  There  is  the  common  entry  of  replications 
and  issues  upon  the  record,  and  issue  is  treated  as  being  joined 
between  the  parties  upon  the  matter  of  justification.  I  have 
stated  the  pleadings  according  to  their  substance  merely  as  I 
understand  them. 

The  prayers  for  instruction  to  you  upon  the  law  of  the  case, 
submitted  on  both  sides,  make  it  necessary  that  we  should  charge 
you  in  that  respect ;  otherwise  there  would  seem  to  be  but  little 
necessity  of  doing  more  than  explaining  the  issues  to  you,  and 
the  law  with  respect  to  the  measure  of  damages  to  be  awarded 
the  plaintiff  Henry  L.  Sanders,  if  you  should  believe  him  enti- 
tled to  any.  Concerning  the  facts,  no  details  of  examination  will 
be  entered  upon,  for  the  reason  that  they  are  in  themselves  not 
at  all  obscure,  or  doubtful;  though  what  they  may  mean,  is  of 
the  very  essence  of  this  case.  It  is  your  province  and  not  ours 
to  decide  with  respect  to  their  significance;  it  is  ours  to  tell  you 
the  law  to  which  you  must  apply  them. 

The  leading  facts  proved  in  the  case  are — that  James  A.  San- 
ders was  in  business  as  a  dry  goods  merchant  in  this  city  prior 
to  the  year  1876,  and  then  was,  according  to  his  letters  to  his 
brother  Robert  T.  Sanders,  of  St.  Louis,  in  need  of  money  to 
meet  the  exigencies  of  his  business.  This  brother  did  not  ac- 
commodate him  himself;  but  the  advances  to  him  came,  as  is 
stated  by  him  in  his  testimony,  from  his  wife  Mary  L.  Sanders, 
with  the  exception  of  a  small  part,  being  his  own  funds.  The 
whole  alleged  advances  amounted  to  the  aggregate  of  eight  thou- 
sand dollars,  part  being  remitted  to  him  in  one  form,  other  parts 
and  the  residue  in  other  forms  (the  precise  times  of  the  several 
alleged  advances  not  being  material),  and  all  for  relief  to  him  in 
his  business  as  a  dry  goods  merchant.  For  those  alleged  ad- 
vances, two  several  judgment  bonds  were  taken  in  the  name  of 
Mary  E.  Sanders,  one  for  the  real  debt  of  five  thousand  dollars 
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and  the  other  for  like  real  debt  of  three  thousand  dollars,  the 
first  being  dated,  and  bearing  interest  from  the  10th  day  of  June, 
1876  and  the  other  the  24th  day  of  August,  1877,  and  payable 
respectively  on  demand.  These  bonds  were  deposited  with  one 
of  the  counsel  for  the  plaintiff  in  this  action  to  be  proceeded  on, 
at  his  discretion,  when  necessary  to  the  security  of  his  client's 
interest.  They  were  formally  entered  and  made  judgments  of  this 
court  on  the  4th  of  February,  1879.  At  the  May  Term,  1879  of 
this  court,  and  on  the  30th  of  that  month,  Messrs.  Langfield,  Litch- 
ten  &  Co.  and  Messrs.  William  Lynch  &  Co.,  merchants  of  Phila- 
delphia, recovered  judgments  in  suits  severally  against  James  A. 
Sanders,  the  first  firm  for  two  thousand  seven  hundred  and  thirty- 
eight  dollars  and  ninety-one  cents,  and  the  other  for  one  thou- 
sand two  hundred  and  twenty  dollars  and  forty-three  cents;  and 
at  the  following  November  Term,  and  on  the  24th  day  of  that 
month  Messrs.  Keyser  &  Brown  and  Henry  Albertson  &  Bro., 
merchants  also  of  Philadelphia,  recovered  judgments  in  suits 
severally  against  him,  the  first  for  seven  hundred  and  seventy- 
three  dollars  and  forty-six  cents  and  the  other  for  one  thousand 
two  hundred  and  thirty-eight  dollars  and  fifty-six  cents.  Exe- 
cutions were  issued  upon  Mary  E.  Sanders'  judgments  the  same 
day  they  were  entered,  viz.,  on  the  4th  of  February,  1879,  and 
levied  upon  James  A.  Sanders'  property,  which  consisted  of  the 
goods  in  his  store  (then  at  the  northeast  comer  of  Seventh  and 
Market),  but  the  store  was  left  open  for  the  sale  of  goods,  with 
James  A.  Sanders  in  entire  charge  of  it  and  making  sales,  until 
the  16th  of  the  following  month  of  May  when  the  remaining  stock 
was  sold  in  bulk  by  the  sheriff  to  Mary  E.  Sanders  for  the  stun 
of  one  thousand  nine  hundred  dollars.  It  is  alleged  by  James 
A.  Sanders  in  his  testimony  that  he  sold  in  the  interval  between 
the  sheriff's  levy  and  the  day  of  sale — a  period  of  a  little  over 
three  months,  goods  to  the  amoimt  of  three  thousand  four  hun- 
dred dollars,  and  that  he  paid  over  that  sum  to  Mrs.  Sanders' 
attorney  aforesaid.  The  sale  took  place  on  a  Friday;  but  the 
store  was  opened  the  next  day  (Saturday)  as  proved  by  Miss 
Hickey,  Miss  McMakin  and  young  Ellinger  who  were  clerks 
there,  and  the  business  went  on  as  usual.     Ten  days  afterwards, 


SUPERIOR  COURT.  467 

Sanders  v.  Clark. 

viz.,  on  the  26th  of  May,  1879,  EHzabeth  Bertha  Sanders,  a 
daughter  of  James  A.  Sanders,  and  who  was  chief  clerk,  or  sales- 
woman, in  her  father's  store,  executed  and  delivered  her  judgment 
for  the  real  debt  of  eight  thousand  dollars  in  favor  of  Mary  E. 
Sanders,  and  received  at  the  same  time  a  bill  of  sale  from  her 
for  the  goods  bought  by  her  at  the  sheriff's  sale  and  for  which 
she,  Mary  E.  Sanders,  had  taken  a  bill  of  sale  from  John  Pyle. 
Esq.,  the  sheriff  selling  the  goods.  This,  supposing  the  prior 
transactions  recited  to  have  been  bona  fide,  operated  a  transfer  of 
the  title  of  the  store  goods  to  E.  Bertha  Sanders,  who  remained 
so  far  as  writings  could  make  her  so,  the  owner  until  the  12th  of 
August,  1880,  when  a  like  operation  occurred  between  her  and  her 
brother,  the  plaintiff  in  this  action — Bertha  being  about  to  marry 
and  her  aunt,  Mary  E.  Sanders,  insisting  as  is  testified  by  James 
A.  Sanders,  that  for  that  reason  the  sale  should  be  made.  The 
plaintiff's  bond  to  Mary  E.  Sanders  is  dated  on  the  said  12th  of 
August,  1880.  I  do  not  remember  that  any  formal  transfer  by 
bill  of  sale  was  made  in  the  case  of  this  latter  alleged  sale.  On 
the  26th  of  January,  1881,  the  four  several  plaintiffs  in  the  suits 
before  mentioned — that  is  the  Philadelphia  creditors — caused 
executions  to  be  issued  upon  the  judgments  recovered  as  afore- 
said by  them  on  the  30th  of  May,  1879,  and  ordered  the  sheriff 
to  whom  they  were  directed,  Philip  R.  Clark,  Esq.,  to  seize  and 
take  into  his  possession  the  goods  in  the  store  at  the  comer  of 
Seventh  and  Market  as  the  goods  of  James  A.  Sanders,  and  to 
lock  up  the  store  itself.  The  sheriff  obeyed  his  orders  and  when 
the  appraisement  was  completed  locked  up  the  store  and  took  the 
keys  into  his  possession.  In  due  time  the  goods  were  sold  by  the 
sheriff  and  brought  forty-five  himdred  dollars  or  thereabouts,  the 
precise  sum  I  did  not  obtain.  The  appraisement  was  something  over 
six  thousand  dollars.  This  levy  closure  and  sale  were  treated  by 
the  plaintiff  as  being  an  invasion  of  his  right,  as  indeed  they  were  if 
he  was  the  bona  fide  owner  of  the  goods  seized  and  the  tenant  of 
the  store  locked  up;  and  to  recover  compensation  for  this  wrong, 
he  brought  the  action  you  are  now  tr>'ing.  The  sheriff  is  resist- 
ing that  action,  and  it  has  been  shown  that  he  was  indemnified 
by  his  execution  plaintiffs  before  he  took  any  steps  under  the 
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writs,  and  also  that  he  was  notified  by  the  plaintiff  in  this  action 
not  to  meddle  or  interfere  with  the  goods,  at  his  peril,  the  goods 
being  claimed  as  the  goods  of  the  plaintiff  and  the  ownership  of 
them  by  the  defendant  in  his  writs,  James  A.  Sanders,  denied. 
The  sheriff  acted  therefore  with  his  eyes  open  to  the  peril  threat- 
ened, and  if  you  think  him  not  justified  in  his  course  by  the  facts 
of  the  case  as  developed  in  the  testimony  of  the  witnesses,  he 
must  abide  the  consequences  of  his  act. 

There  is  no  lack  of  testimony,  so  far  as  those  of  the  plaintiff's 
witnesses  who  claim  to  be  cognizant  of  the  facts  are  concerned, 
that  the  transactions  which  occurred  between  James  A.  Sanders, 
Mary  E.  Sanders,  E.  Bertha  Sanders  and  the  plaintiff,  Henry 
L.  Sanders,  were  fair,  honest,  bona  fide  acts  in  all  respects. 
Certainly  they  apparently  are  unsuspicious  (though  somewhat 
singular)  considered  in  the  light  of  that  testimony  alone.  If 
you  give  credit  to  that  testimony  of  the  good  faith  of  these  sev- 
eral acts  between  the  parties,  there  would  seem  to  be  no  defence 
for  Sheriff  Clark.  But  the  fact  will  not  be  overlooked  that  all 
those  witnesses  are  the  actors  in  those  transactions,  and  one  of 
them,  the  plaintiff  in  this  action,  is  testifying  in  his  own  inter- 
est, and  but  for  the  act  passed  at  the  last  session,  making  parties 
competent  witnesses,  could  not  have  been  offered  as  a  witness  in 
this  case.  The  same  is  true  also  about  certain  of  the  witnesses 
on  the  other  side  who  are  plaintiffs  in  the  suits  on  which  the 
executions  were  issued  to  Sheriff  Clark,  and  with  respect  to  his 
acts  under  which  he  was  indemnified  by  them. 

But  the  defendant  alleges  that  although  much  formality  of 
transaction  was  observed  in  these  dealings  with  respect  to  the 
goods  sold  to  Mary  E.  Sanders  by  Sheriff  Pyle,  yet  that  in  point 
of  fact  the  whole  of  them  were  fraudulent  and  void  as  being  in 
violation  of  the  law  of  this  State  and  in  derogation  of  the  rights 
of  his  creditor  plaintiffs.  Much  testimony  has  been  offered  in 
support  of  this  contention  by  way  of  proof  of  circvimstances 
inconsistent  with  the  plaintiff's  claim  of  good  faith.  And  here 
I  think  it  proper  to  say  to  you  that  very  rarely  can  fraud  be 
established  like  other  facts — the  proof  of  its  existence  consisting, 
in  almost  all  cases,  of  circumstances  which,  separately,  would 
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not  prove  much,  but  taken  together  form  a  chain  of  proof  suf- 
ficiently complete  to  compel  a  jury  to  treat  transactions  appar- 
ently fair  as  entirely  covinous  and  fraudulent.  Another  diffi- 
culty consists  in  the  fact  that  in  most  cases  it  takes  two  to  con- 
coct a  fraud,  and  therefore  there  are  two  co-operating  or  con- 
spiring minds  to  contrive  the  evil  and  conceal  the  artifices  by 
which  they  acted,  or  so  color  them  with  an  appearance  of  honesty 
as  sometimes  to  deceive  the  most  wary.  I  shall  speak  of  some 
of  those  artifices  presently. 

The  circumstances  understood  to  be  relied  upon  by  the  de- 
fendant in  support  of  his  contention  of  fraud  are  the  following: 
The  fact  that  it  has  not  been  shown  that  Mary  E.  Sanders  was 
able  to  make  advancements  to  James  A.  Sanders,  such  as  have 
been  shown  in  this  case;  that  the  testimony  of  the  plaintiff 
shows  that  she  was  a  mere  needle-woman  at  the  time  of  her 
marriage,  earning  her  living  that  way,  though  she  had  others 
in  her  employ.     From  this  they  ask  you  to  draw  the  conclusion 
that  whatever  was  advanced  by  her  to  him  was,  in  fact,  his  own 
money  realized  in  the  course  of  his  business.     While  it  is  true 
that  proof  of  circumstances  on  the  part  of  Mary  E.  Sanders 
sufficiently  affluent  to  enable  her  to  lend  money  to  her  brother- 
in-law  has  not  been  made,  at  the  same  time  it  has  not  been 
shown  how  James  A.  Sanders  could  have  realized  at  the  times 
when  the  several  sums,  amounting  together  to  eight  thousand 
dollars,  were  advanced  enough  by  his  business  to  enable  him  to 
place  the  several  amounts  within  her  control.     If  no  proof  had 
been  made  about  the  employment  of  Mary  E.  Sanders,  or  other 
fact  with  respect  to  her  circumstances,  nothing  could  have  been 
said  about  her  inability  to  advance,  as  it  is  alleged  she  did,  these 
considerable  simis  of  money  to  her  husband's  brother;  but  proof 
of  her  occupation  was  made,  and  no  other  given  to  show  how 
she  could  have  so  much  capital  at  her  disposal.     Another  circum- 
stance relied  upon  is,  that  notwithstanding  the  sale  of  Sheriff 
Pyle  took  place  on  a  certain  day — Friday — yet  the  very  next 
day — Saturday — the  store  was  opened  and  everything  went  on 
as    usual— selling,    buying,    dealing,    transacting— and    all    by 
James  A.  Sanders;  and  he  thinks  he  has  shown  to  you,  by  the 
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testimony  of  those  who  were  so  situated  as  to  know,  that  this 
state  of  things  continued  up  to  the  time  of  the  seizure  of  Sheriff 
Clarke,  notwithstanding  the  evidences  of  a  sale  on  credit  to  E. 
Bertha  Sanders  on  the  26th  of  May,  1879,  and  the  subsequent 
sale  in  August,  1880,  to  Henry  L.  Sanders,  the  plaintiff;  those 
witnesses,  in  fact,  testify  that  they  saw  no  change  whatever  in 
the  management  or  business  of  the  store,  and  were  without 
knowledge  of  any  change  of  ownership  except  such  as  appeared 
by  change  of  letters  upon  the  awning  and  in  the  bill-heads  and 
the  imprint  upon  the  store  wrappers.  All  seemed  to  go  on  pre- 
cisely as  before,  and  if  you  believe  those  witnesses  it  must  have 
been  so,  for  Bertha  was  but  the  head  clerk  at  the  time  of  the 
alleged  sale  to  her,  and  she  is  not  shown  to  have  taken  any  other 
position  in  the  store  afterwards.  All  the  chief  management  of 
the  business  at  Seventh  and  Market  was  in  the  hands  of  James 
A.  Sanders,  who  was  the  chief  and  almost  the  only  purchaser  of 
the  goods  and  paid  all  the  bills.  It  is  answered  to  this,  by  the 
testimony  of  James  A.  Sanders,  that  he  was  the  agent  of  his 
daughter  Bertha,  and  had  such  general  management  in  her 
behalf  and  stead,  and  that  he  was  also  the  agent  of  his  son  by 
virtue  of  a  letter  of  attorney,  which  is  produced  in  evidence. 
Still  another  circumstance  which  is  relied  upon  by  the  defend- 
ant is  the  fact  that  during  the  whole  time  of  the  alleged  owner- 
ship of  the  plaintiff,  as  shown  by  the  proof,  he  was  not  resident 
in  this  State  and  had  not  the  least  actual  control  of  the  business; 
in  fact,  that  he  was  then  a  mere  clerk  in  New  York,  and  neither 
he  nor  his  sister  had  any  money  or  property  at  the  time  of  these 
alleged  sales.  These  are  the  chief  circimistances  relied  upon  by 
the  defendant,  though  he  has  adduced  others  in  proof  not  neces- 
sary for  me  to  consider. 

To  all  these  circtunstances  showing,  unexplained,  obvious 
ownership  on  the  part  of  James  A.  Sanders,  the  plaintiff  replied 
that  all  his  conduct  and  acts  were  in  entire  harmony  and  accord 
with  the  agency  for  his  daughter  and  son.  And  so,  in  fact,  they 
were  upon  the  theory  of  the  honesty  of  the  transactions.  Whether 
they  were,  in  fact,  honest  is  the  very  matter  you  are  trying;  and 
the  defendant,  upon  this  contention  of  the  plaintiff,  shows  you  by 
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the  proof  of  James  A.  Sanders  himself  that  he  rendered  no  ac- 
counts of  his  agency  to  his  principals,  who  seem  not  to  have  been 
desirous  to  have  any.  It  must  be  remembered,  however,  that 
they  were  parent  and  children.  The  only  evidence  we  have  of 
any  employment  of  James  A.  Sanders  with  compensation  is  the 
statement  by  his  son  in  his  testimony  that  the  imderstanding  be- 
tween them  was  that  the  family  of  his  father,  consisting  of  six 
persons,  were  to  be  maintained  and  the  rent  of  his  house  paid 
out  of  the  profits  of  the  store.  I  have  now  said  all  that  I  think 
proper  about  the  testimony,  and  will  ask  your  attention  to  the 
law  which  you  are  to  apply  to  it.  I  will  state  the  law  generally 
in  relation  to  fraudulent  sales,  which  will  be  general  answer  for 
both  sides,  and  will  then,  for  the  satisfaction  of  plaintiff's  coun- 
sel, take  up  his  points  in  detail  and  state  oiir  opinion  upon 
them. 

It  is  necessary  to  the  validity  of  sales  of  personal  property  that 
the  goods  sold  shall  be  delivered  by  the  seller  into  the  hands  of 
the  buyer  as  soon  as  conveniently  may  be.  Such  a  sale  is  pre- 
siimably  an  honest  one,  and  cannot  be  impeached  except  by  proof 
of  fraud  between  the  parties;  if  that  be  shown,  then  it  is  a  dis- 
honest one.  By  the  law  of  this  State,  a  sale  without  delivery  is 
void  as  to  creditors,  but  good  as  between  the  parties  themselves, 
who  would  not  be  allowed  in  a  court  of  justice  to  avoid  their 
own  fraudulent  sale.  A  convenient  means  resorted  to  before  the 
law  became  fixed,  was  a  bill  of  sale  to  make  transfer  of  title;  and 
under  this  device  gross  frauds  were  practiced.  Oiir  act  of  assem- 
bly following  the  British  statute  of  frauds  provides  in  effect  that 
no  sale  or  bill  of  sale  shall  be  valid  (except  as  between  the  parties 
to  it)  to  transfer  the  title  to  personal  property  unless  the  thing 
sold  shall  be  actually  delivered  into  the  hands  of  the  buyer  as 
soon  as  conveniently  may  be;  and  that  if  the  property  shall  after- 
wards come  into  and  continue  in  the  hands  of  the  seller,  it  shall 
be  liable  to  the  debts  of  all  his  creditors.  This  latter  provision 
was  enacted  because  of  the  trick  of  delivery  practiced  by  the 
parties  to  fraudulent  sales  to  comply  with  the  law  of  honest  sales. 
Another  device  was  resorted  to  (so  fertile  of  expedients  is  the  in- 
genuity of  fraudulent  persons)  to  defraud  creditors.     This  was 
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by  the  means  of  a  judgment  and  execution,  whereby  a  certain 
serious  f ormaHty  was  given  to  an  act  of  collusion  and  guile ;  and 
the  goods  of  the  covinous  debtor  were  seized  and  held  under  the 
lien  thus  acquired,  but  for  the  debtor's  benefit.  This  device  was 
only  another  form  of  a  fraudulent  bill  of  sale  and  of  no  more 
value;  for  the  retention  of  the  property  levied  on  by  the  debtor 
was  treated  by  the  law  as  fraudulent  and  void,  and  the  same 
property  was  liable  to  be  seized  and  sold  on  another  execution. 
In  a  case  of  this  kind,  the  latter  sale  was  held  to  be  valid,  the 
jury  having  found  that  the  first  execution  was  fraudulent  and 
void.  1  Wils.,  44;  Roberts  on  Fraud.  Con.,  572.  And  under 
the  law  as  administered  in  England,  any  leaving  of  the  goods 
purchased  by  a  creditor  at  a  sale  by  him  of  his  debtor's  prop- 
erty, in  the  custody  of  such  debtor  beyond  a  reasonable  time, 
was  evidence  of  fraud  in  the  execution  under  which  they  were 
sold.  In  this  State,  while  the  severity  of  the  law  against  fraud 
vitiates  sales  without  delivery  consistent  with  them,  and  while 
the  law  of  England,  from  which  our  jurisprudence  is  derived, 
views  a  levy  of  goods  as  fraudulent  unless  the  sheriff  take 
them  away  or  keep  them  on  the  premises  openly  in  charge  of  a 
bailiff  or  deputy,  yet  it  has  been  so  long  our  practice  to  leave 
goods  levied  on  in  the  possession  of  the  execution  debtor,  that 
no  intendment  or  conclusion  of  fraud  can  be  made  of  such  usage. 
It  may  be  called  a  part  of  our  common  law.  Therefore,  un- 
less there  be  something  more  than  the  bare  fact  that  goods  seized 
are  not  taken  out  of  a  debtor's  custody,  but  left  in  it,  the  levy 
will  not  be  held  to  be  invalid  on  any  groimd  of  fraud.  In  chis 
case,  therefore,  the  fact  alone  that  the  goods  of  James  A.  Sanders 
were,  when  levied  upon,  left  by  the  orders  of  his  execution  cred- 
itor, Mary  E.  Sanders,  in  his  custody,  would  not  justify  you  in 
inferring  fraud;  but  other  circumstances  would  have  to  concur 
for  that  purpose.  But  where  the  rights  of  other  creditors  are 
involved,  to  allow  an  execution  debtor  to  act  and  deal  with  such 
property,  levied  on,  as  his  own  unqualified  property,  as  by  sell- 
ing and  disposing  of  it  for  his  own  use,  would  be  a  strong  cir- 
cumstance to  show  collusion  between  the  parties,  and  the  apparent 
indebtedness  a  feigned  and  covinous  one.     And  if  the  jury  should 
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believe  from  the  evidence  and  circumstances  showing  such  a 
state  of  conduct  on  the  debtor's  part  that  the  execution  was  really 
intended  as  a  cover  to  shield  the  defendant's  property  from  his 
creditors  though  pushed  to  a  sale,  and  that  parties  who  after- 
wards became  the  owners  of  that  property  accepted  their  title 
with  knowledge  of  the  true  state  of  things,  or  with  such  evidence 
before  their  eyes  as  would  naturally  create  suspicion,  their  title 
would  be  effected  by  the  same  fraud,  although  such  title  might 
have  come  to  them  through  the  creditor  who  caused  the  sale  to 
be  made,  he  being  the  pruchaser;  for  the  fraud  would  only  be 
the  more  odious  that  the  process  of  the  law  had  been  abused  to 
promote  it.  If,  therefore,  in  this  case,  you  should  believe  from 
the  facts  and  circumstances  proved  in  evidence,  that  the  judgment 
bonds  given  by  James  A.  Sanders  were  fraudulent  (and  in  making 
up  your  opinion  subsequent  facts  are  equally  evidence  with  prior 
ones,  if  you  find  any  of  the  latter),  then  the  sale  under  the  exe- 
cutions issued  upon  them  were  invalid  and  passed  no  title  as 
against  creditors,  to  the  property  held  by  James  A.  Sanders;  and 
the  subsequent  transfers  to  Bertha  and  Henry  L.  Sanders,  respec- 
tively, were  invalid  and  fraudulent  also  if,  in  your  opinion,  they 
knew  of  the  bad  faith  or  collusive  fraud  between  James  A.  San- 
ders and  Mary  E.  Sanders.  In  such  case  your  verdict  should 
be  for  the  defendant.  If,  on  the  contrary,  you  are  of  opinion 
that  the  defendant  has  not  shown  sufficient  facts  to  warrant  you 
in  believing  that  James  E.  Sanders  and  Mary  E.  Sanders  in- 
tended a  fraud  by  the  transaction  of  the  judgment  bonds,  and 
that  James  A.  Sanders,  after  the  sale  of  his  property,  was  not 
allowed  by  her  to  use  and  did  not,  in  fact,  use  and  deal  with  it 
as  his  own  in  such  manner  as  was  inconsistent  with  title  in  her, 
then  your  verdict  should  be  for  the  plaintiff. 

A  bill  of  sale  is  not  necessary  to  pass  the  title  to  personal 
property;  but  delivery  is.  Nor  is  a  power  of  attorney  necessary 
to  make  one  an  agent,  though  it  is  common  to  employ  for  that 
purpose  such  an  instnmient.  Although  remaining  in  possession 
of  goods  sold  by  the  sheriff  on  the  party  himself,  is  as  the  law 
in  England  is,  fraudulent,  yet  it  is  not  invalid  if  the  real  owner 
has  in  his  own  behalf  and  for  his  own  benefit  entrusted  the  former 
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owner  with  an  agency  of  them.  Nor  since  the  case  of  Perry  v. 
Foster  in  this  court  (3  Harr.,  293)  is  it  any  sign  of  fraud  for 
one  who  buys  a  debtor's  property  at  sheriff's  sale  to  leave  it  with 
him  from  motives  of  humanity,  or  any  other  honest  purpose.  In 
that  case  it  was  a  horse  and  the  debtor  a  tenant  merely;  and  it 
was  but  pure  kindness  on  the  part  of  a  mere  purchaser  of  the 
horse  to  give  him  thus  the  means  of  support.  But  no  other  case 
upon  that  point  has  been  decided;  and  it  is  not  likely  that  the 
decision  will  be  extended  so  as  to  embrace  cases  not  equally  free 
from  suspicion.  To  allow  an  execution  debtor  to  retain  his 
property  sold  and  deal  with  it  as  his  own,  would  hardly  stand 
on  any  better  footing  than  a  sale  by  bill  of  sale  unaccompanied 
by  delivery.  In  principle  there  would  seem  to  be  no  difference. 
In  Twyne's  case,  reported  by  Lord  Coke  and  by  Moore  as  Cham- 
berlain V.  Twyne,  there  was  a  bill  of  sale  but  no  delivery,  and 
the  vendor  or  owner  continuing  in  possession  and  using  the  goods 
as  his  own,  the  transaction  was  held  to  be  fraudulent.  This  was 
the  first  case  after  the  passage  of  the  statute  13  Eliz.,  of  fraudu- 
lent sales,  and  upon  it  have  been  founded  most  of  the  decisions 
since  made.  And  in  view  of  the  law  as  administered  since  that 
time,  we  may  say  to  you  that  if  a  creditor  should  buy  his  debtor's 
property  at  a  sale  made  by  virtue  of  his  own  writ  and  leave  it 
in  the  debtor's  custody,  who  should  afterwards  deal  with  it  as  his 
own,  as  formerly  by  selling  or  otherwise  disposing  of  them,  the 
transaction  would  be  held  to  be  fraudulent,  and  the  property  liable 
to  the  defendant's  execution  creditors.  For  the  legal  proceedings 
would  not  impart  to  the  transaction  an  honest  character,  nor  re- 
move from  it  the  stain  that  discolors  fraudulent  acts.  A  fraud 
is  none  the  less  a  fraud,  because  it  is  advanced  by  means  of  legal 
process. 

Fraud  is  however  never  to  be  presumed  merely,  but  is  to  be 
proved.  The  meaning  of  this  is — that  the  transactions  of  men 
apparently  honest  are  presimied  to  be  so  in  fact;  and  a  party 
alleging  the  contrary  must  make  good  his  averment  by  proof. 
The  bvu-den  is  on  him  to  do  that.  When  his  evidence  is  suffi- 
cient to  remove  that  presttmption,  in  other  words  to  cast  suspi- 
cion upon  the  transaction,  it  devolves  then  on  the  party  assert- 
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ing  the  honesty  of  the  transaction  to  remove  that  suspicion. 
While  fraud  is  not  to  be  presumed  merely — that  is  imagined  or 
conjectured  or  suspected — yet  it  may  be  proved  by  circumstances 
only,  provided  they  are  strong  enough  for  the  jury,  it  being  in 
most  cases  impossible  to  prove  it  in  any  other  way.  Leaving 
goods  purchased  by  bill  of  sale,  oral  contract,  or  execution  pro- 
cess in  the  hands  of  the  former  owner  who  deals  with  and  uses 
them  as  his  own,  is  fraudulent  and  void.  As  was  said  by  the 
court  in  Perry  v.  Foster  "in  cases  of  sale  without  change  of  pos- 
session, if  nothing  more  appears,  it  is  void."  The  reason  is  two- 
fold— that  it  induces  a  false  credit  and  is  calculated  to  deceive 
creditors  and  purchasers,  and  that  it  is  inconsistent  with  the  piu-- 
pose  of  a  sale  of  goods,  which  is  on  one  side  to  get  the  goods, 
and  on  the  other  the  money. 

Nields  and  Spruance  for  plaintiff. 
Hofecker  and  Lore  for  defendant. 


Samuel  W.  McCaulley  v.  John  V.  Rice  &  Co. 

An  action  commenced  by  a  summons  and  returned  non  est  at  the  first  term  and 
regularly  followed  with  an  alias  summons  and  service  on  the  defendant  and 
his  appearance,  will  be  the  continuance  of  one  and  the  same  suit,  and  a  suit 
pending  from  the  time  the  first  summons  was  issued,  which  was  the  com- 
mencement of  it. 

Assumpsit  on  a  promissory  note  for  three  hundred  and  four 
dollars  and  ten  cents  between  the  parties  to  it.  It  was  put  in 
evidence. 

John  W.  Rice,  one  of  the  firm  of  John  V.  Rice  &  Co.,  the  de- 
fendants, offered  himself  as  a  witness  for  the  defendants. 

Higgens  for  the  plaintiff,  objected  to  his  competency  as  a 
witness  for  the  defendants  on  the  ground  that  this  suit  was  insti- 
tuted before  the  passage  of  the  recent  statute  making  parties  to 
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suits  competent  witnesses  in  them,  but  not  in  suits  pending  when 
it  was  enacted.  This  suit  was  brought  in  the  first  instance  to 
the  preceding  term  of  this  court,  but  the  summons  was  returned 
non  est  at  that  term  and  an  alias  stimmons  was  thereupon  issued 
in  the  suit  and  returned  served,  and  the  defendants  appeared  at 
the  next  term  which  was  after  the  passage  of  the  statute. 

Rice  for  the  defendants.  That  was  not  enough.  The  vital 
word  employed  in  the  statute  is  the  particular  word  pending, 
and  it  is  settled  law  that  a  suit  at  law  is  not  pending  until  at  least, 
the  defendant  has  appeared  to  it. 

The  Court  held  that  the  suit  was  commenced  when  the  sum- 
mons in  the  case  was  issued  under  the  seal  of  the  court  to 
the  sheriff,  and  as  that  was  regularly  followed  on  its  return 
non  est  at  the  first  term  to  which  it  was  returnable,  by  an 
alias  summons  to  the  next  term  which  was  served  and  to  which 
the  defendants  appeared,  it  was  the  continuance  of  one  and  the 
same  suit  from  the  commencement  of  it,  and  according  to  estab- 
lished law  and  practice  here  the  court  had  jurisdiction  of  the 
suit  and  the  cause  of  action  at  least,  as  far  as  the  plaintiff  could 
give  it,  if  not  of  the  defendants  until  they  appeared,  in  order 
that  it  might  in  this  mode  compel  their  appearance,  or  at  least, 
obtain  service  of  a  summons  upon  them.  And  we  therefore  think 
that  the  suit  must  be  considered  under  these  circumstances  to 
have  commenced  on  the  day  the  first  summons  was  issued,  and 
was  consequently  pending  in  the  language  and  meaning  of  the 
statute  when  it  was  enacted,  for  we  have  no  idea  that  the  legis- 
lature or  the  people  generally,  or  even  members  of  the  legal 
profession  in  general  employ  that  term  ordinarily  in  any  such 
technical  or  peculiar  sense  as  has  been  contended  for  by  coun- 
sel for  the  defendants.  On  the  contrary,  in  its  ordinary  and 
common  signification  a  suit  once  commenced  is  said  to  be  pend- 
ing until  it  is  ended,  or  gets  out  of  the  court  in  some  way  or 
other.  The  witness,  we  therefore  think,  is  incompetent  in  this 
case  iinder  the  statute. 
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Thomas  R.  Curlett  v.  James  H.  Aaron,  former  owner,  and 
Samuel  McClary,  Jr.,  owner  or  reputed  owner. 

Although  in  its  general  sense  the  word  contractor  applies  to  every  party  to  a 
contract,  it  does  not  apply  in  the  sense  in  which  it  is  employed  in  the  me- 
chanic lien  statute  to  any  party  to  such  contracts  as  are  specially  provided 
for  in  it,  but  such  a  claimant  under  its  provisions  as  is  particularly  designated 
by  the  name  of  "contractor"  in  it,  and  which  only  embraces  such  party  or 
parties  as  have  contracted  for  the  erection,  alteration  or  repair  of  any  house, 
building  or  structure,  or  of  any  part  thereof,  and  also  to  furnish  the  materials 
therefor,  with  the  owner  of  such  house,  building  or  structure,  or  with  the 
agent  of  such  owner,  or  with  any  contractor  who  shall  have  contracted  for 
the  erection,  alteration  or  repair  of  the  same,  or  any  part  thereof,  and  also 
for  the  furnishing  of  the  whole  or  of  any  part  of  the  materials  therefor.  And 
accordingly  it  is  only  such  class  of  contractors  and  claimants  under  the  stat- 
ute that  are  not  allowed  to  file,  a  statement  of  their  claims  respectively  in  the 
manner  prescribed  in  it,  until  after  the  expiration  of  ninety  days  from  the 
completion  of  such  building,  house  or  structure,  or  of  such  alteration  or 
repair,  but  are  required  by  it  to  file  a  statement  of  the  same  within  thirty 
days  after  the  expiration  of  the  ninety  days  aforesaid.  While  all  other 
classes  of  claimants  under  the  statute  are  required  to  file  statements  of  their 
claims  respectively  in  the  manner  prescribed  in  it,  within  ninety  days  from 
the  completion  of  the  work  and  labor  performed  by  him,  or  within  ninety 
days  from  the  last  delivery  of  materials  furnished  by  him,  provided,  in  either 
case,  the  amount  exceeds  twenty-nve  dollars. 

Scire  facias  on  a  mechanic  lien  claim  filed  by  the  plaintiff 
against  the  defendants,  to  which  exceptions  in  an  affidavit  of 
defence,  and  upon  which  judgment  had  been  refused  at  the  term 
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to  which  it  was  filed.  There  were  also  other  cases  of  the  same 
kind  which  were  heard  at  the  same  term  of  the  court  which 
brought  up  for  consideration  the  general  interpretation  of  the 
existing  mechanic  lien  statute  of  the  State,  and  more  particularly 
the  peculiar  meaning  of  the  word  contractor  as  employed  in  the 
provisions  of  it;  and  after  taking  time  to  consider  it,  the  fol- 
lowing opinion  of  the  coiirt  upon  it  was  announced  by  Hous- 
ton, J. : 

In  the  first  place  allow  me  to  say  that  while  in  a  general 
sense  it  is  undoubtedly  true  that  any  and  every  person  who 
enters  into  a  contract  as  a  party  to  it  is  a  contractor,  it  would  be 
worse  than  a  solecism — an  absolute  abstirdity — to  suppose  that 
the  owner  of  the  house,  building  or  structure  can  in  any  event 
be  a  contractor  for  the  erection,  alteration  or  repair  of  it  in  the 
sense  in  which  that  term  is  employed  in  the  mechanic  lien  stat- 
ute of  1879  {Delaware  Laws,  Vol.  XVI.,  P.  206),  because  he 
can  never  sue  and  obtain  a  judgment  imder  it  against  himself, 
and  there  would  be  no  use  or  necessity  for  it  if  he  could. 

I  will  now  state  what  I  think  is  the  meaning  of  that  term  as 
it  is  employed  in  this  statute.  I  have  always  tmderstood  that  it 
was  drawn  chiefly  at  the  instance  of  what  are  generally  denomi- 
nated "material  men,"  or  gentlemen  in  trade  who  do  not  follow 
the  business  of  building,  or  contracting  to  build,  homes  for 
others,  but  who  keep  for  sale  the  various  materials  and  com- 
modities which  enter  largely  into  the  building  and  completion 
of  them;  and  it  is  but  fair  to  presume,  if  such  was  the  fact, 
that  their  interest  would  be  properly  and  particularly  attended 
to  in  the  preparation  of  it,  and  when  they  sold  and  delivered 
materials  on  the  credit  of  a  building  about  to  be  erected,  altered 
or  repaired,  whether  to  the  owner  or  to  another  who  had  taken 
a  contract  from  him  to  do  the  work  and  furnish  the  material  for 
it,  or  for  any  specified  portion  of  it,  at  a  stipulated  price,  it  was 
natural  that  they  should  wish  their  respective  claims  to  be 
among  the  first  to  be  preferred  under  the  provisions  of  it.  And 
I  think  we  have  the  evidence  of  this  in  the  penning  of  the  first 
section  and  in  the  first  paragraph  of  it,  which  is  as  follows: 

"It  shall  and  may  be  lawful  for  any  person  or  persons  having 
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performed  or  furnished  work  and  labor  or  material,  or  both  to 
an  amount  exceeding  twenty-five  dollars,  in  or  for  the  erection 
alteration  or  repair  of  any  house,  building  or  structure  in  pur- 
suance of  any  contract,  express  or  impHed,  with  the  owner  of 
such  house,  building  or  structure,  or  with  the  agent  of  such 
owner,  or  with  any  contractor  who  shall  have  contracted  for  the 
erection,  alteration  or  repair  of  the  same,  and  for  the  furnishing 
of  the  whole  or  any  part  of  the  materials  therefor,  to  obtain  a 
lien,  etc." 

Then  follows,  in  a  few  lines  afterwards,  this  provision: 
"That  no  contractor  who  shall  have  contracted  for  the  erec- 
tion of  any  building,  house  or  structure,  in  whole  or  part,  or  for 
the  repair  or  alteration  of  the  same,  and  for  the  furnishing  of 
the  whole  or  any  part  of  the  materials  therefor,  shall  be  allowed 
to  file  any  statement  of  his  claim,  as  hereinafter  provided,  until 
after  the  expiration  of  ninety  days  from  the  completion  of  such 
building,  house  or  structure  so  contracted  for  by  him;  but  such 
contractor,  in  order  to  avail  himself  of  the  benefits  of  this  act, 
shall  file  his  statement  in  the  manner  hereinafter  provided, 
within  thirty  days  after  the  expiration  of  the  ninety  days  afore- 
said, and  all  other  persons  embraced  within  the  provisions  of 
this  act,  and  entitled  to  avail  themselves  of  the  liens  herein 
provided  for,  shall  file  a  statement  of  their  respective  claims  in 
the  manner  hereinafter  designated,  within  ninety  days  from  the 
completion  of  the  work  and  labor  performed,  or  from  the  last 
delivery  of  materials  furnished  by  them  respectively." 

It  will  be  observed,  on  reading  the  foregoing  provisions  of  the 
statute,  that  the  last,  prascribing  the  ninety  day^  from  the  com- 
pletion of  the  work  and  labor  performed,  or  from  the  last  de- 
livery of  materials  furnished  by  them  respectively  as  the  time 
within  which  the  statement  of  the  claims  of  the  respective 
claimants  are  to  be  filed  under  it,  constitutes  the  general  provi- 
sions of  it,  and  applies  to  all  claims  of  ever>'  description  arising 
under  it,  except  the  claim  of  any  contractor  who  has  contracted 
for  the  erection,  alteration  or  repair  of  any  house,  building  or 
structure,  and  for  the  furnishing  of  the  whole  or  any  part  of 
the  materials  therefor,  or  who  has  contracted  for  the  erection  of 
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any  building,  house  or  structure,  in  whole  or  in  part,  or  for  the 
repair  or  alteration  of  the  same,  and  for  the  furnishing  of  the 
whole  or  any  part  of  the  materials  therefor,  because  by  the  ex- 
press terms  of  the  act  such  a  contractor  and  such  a  claimant 
only  is  forbidden  to  file  a  statement  of  his  claim  under  it  until 
after  the  expiration  of  ninety  days  from  the  completion  of  such 
building,  house  or  structure  so  contracted  for  by  him.  And  in 
such  a  contractor  the  statute  evidently  contemplates  something 
more  than  a  mechanic  and  a  builder  merely,  for  the  phraseology 
of  the  provisions  which  I  have  just  read  not  only  requires  that 
he  should  have  contracted  for  the  erection,  alteration  or  repair, 
either  in  whole  or  in  part,  of  the  building  referred  to,  but  also 
that  he  should  have  contracted  for  the  furnishing,  in  whole  or 
in  part,  of  the  materials  therefor  in  order  to  constitute  him  a 
contractor  within  the  true  meaning  and  import  of  the  terms  in 
which  he  is  here  defined  in  the  act  itself.  A  contractor  to  erect 
it,  or  to  alter  or  repair  it,  either  in  whole  or  in  part,  would  not 
of  itself  bring  him  within  the  description  of  a  contractor  as  de- 
fined in  the  statute,  neither  would  a  contract  merely  on  his  part 
to  furnish  the  materials,  in  whole  or  in  part,  therefore  bring  him 
within  it  according  to  the  obvious  meaning  and  intent  of  the 
statute.  It  will  be  observed  that  the  copulative  conjunction  and 
is  carefully  preserved  in  connecting  these  two  conditions  togethe; 
in  both  these  passages  of  the  statute  which  I  have  just  readr 
but  if  we  turn  to  the  first  paragraph  in  ihe  first  section  of  it, 
which  relates  to  the  claims  of  all  other  kinds  of  claimants 
except  such  a  contractor  as  I  have  just  been  speaking  of,  we 
shall  find  that  work  and  labor  performed,  or  materials  furnished, 
or  both,  are  connected  by  the  conjunction  or,  and  the  same  is 
the  case  generally  throughout  all  other  parts  of  the  statute 
except  those  upon  which  I  have  been  more  particularly  com- 
menting. 

Of  course,  it  follows  from  this  that  any  one  who  contracts  to 

erect  the  whole  or  any  part  of  the  building,  and  to  ftunish  the 

material  therefor,  is  such  a  contractor  as  is  contemplated  by  the 

tatute  in  the  particular  provisions   to  which  I  have  referred. 
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and  on  the  execution  of  his  contract  becomes  such  a  claimant 
under  it,  that  he  is  not  permitted  to  file  a  statement  of  his  claim 
until  after  the  expiration  of  ninety  days,  as  before  mentioned. 
And  it  matters  not  how  many  such  contractors  there  may  be 
separately  engaged  in  the  erection,  repair  or  alteration  of  the 
building,  or  of  parts  of  it,  and  in  furnishing  the  materials  for 
it,  the  same  provision  of  the  statute  applies  to  each  and  all  of 
them  alike.  But  the  laborers  and  workmen  who  perform  the 
work,  the  brickmakers  who  contract  to  furnish  the  bricks,  the 
lumbermen  who  contract  to  furnish  the  lumber,  the  plasterer 
who  merely  contracts  to  do  the  plastering,  and  the  hardware 
merchant  who  contracts  to  furnish  the  nails,  locks  and  bolts  for 
the  building,  and,  in  fine,  all  other  contractors,  mechanics,  work- 
men and  laborers  in  any  way  employed  in  the  erection  and  com- 
pletion, repair  or  alteration  of  the  house,  building  or  structure 
are  not  deferred  in  the  filing  of  their  respective  claims  like  the 
special  class  of  contractors  I  have  before  been  speaking  of,  but 
they  all  may  and  must  file  the  statements  of  their  respective 
claims  within  ninety  days  from  the  completion  of  the  work  and 
labor  performed  or  from  the  last  delivery  of  materials  by  them 
respectively.  I  should  add,  however,  before  closing,  that  while 
the  special  class  of  contractors  I  have  before  been  speaking  of 
are  deferred  under  the  statute,  as  I  have  before  stated,  in  the 
filing  of  the  statement  of  their  respective  claims  imtil  after  the 
expiration  of  ninety  days  from  the  completion  of  such  building, 
house  or  structure  so  contracted  for  by  him,  the  statute  requires 
that,  in  order  to  avail  himself  of  the  benefits  of  it,  he  shall  file 
the  statement  of  his  claim  within  thirty  days  after  the  expiration 
of  the  ninety  days  aforesaid. 

By  the  foregoing  description  of  what  constitutes  in  the  pur- 
view of  the  statute  a  contractor  of  the  special  class  who  are  not 
permitted  to  avail  themselves  of  the  benefits  of  it,  and  to  file  their 
claims,  until  after  ninety  days  from  the  completion  of  the  build- 
ing, counsel  can  have  no  difficulty  when  they  come  to  prepare  the 
statement  of  any  claim  arising  under  the  statute,  in  determining 
whether  the  contract  of  the  claimant  in  the  case  was  made  with 
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such  a  contractor  or  not;  for  this  provision  appHes  to  no  claim 
whatever  but  the  claim  of  such  a  contractor. 

Johnston  and  Hayes  for  the  plaintiff. 
Nields  for  the  defendant. 

Exceptions  sustained,  claim  disallowed  and  claimant  for  costs. 


Martin  L.  Williams,  garnishee  of  Daniel  I.  Hoar,  John 
L.  Sides  and  George  W.  Morgan,  doing  business  as  David 
I.  Hoar  &  Co.,  defendants  below,  appellants,  v.  Hurbert 
L.  Hawley,  plaintiff  below,  respondent. 

A  garnishee  against  whom  a  judgment  is  recovered  upon  an  execution  attach- 
ment before  a  justice  of  the  peace,  cannot  appeal  from  it  without  requiring 
him  in  the  hearing  of  the  case  to  enter  on  his  docket  such  a  plea  or  pleas 
as  the  act  of  assembly  in  that  behalf  prescribes.     Rev.  Code,  619,  620. 

This  case  was  on  an  appeal  from  a  j.ustice  of  the  peace,  and 
the  respondent  moved  to  dismiss  it  upon  two  grounds.  First, 
because  it  appeared  by  the  record  of  the  case  sent  up  that  the  ap- 
pellant, Nathaniel  L.  Williams,  was  summoned  to  answer  before 
a  justice  of  the  peace  under  an  execution  attachment  as  a  garn- 
ishee of  another,  viz.,  the  firm  of  David  I.  Hoar  &  Co.,  to  whom 
he  was  indebted  in  a  sum  exceeding  the  amount  cognizable  before 
a  justice  of  the  peace,  did  not  at  the  time  when  his  answer  as 
such  garnishee  was  made,  on  the  first  day  of  March  last,  require 
the  said  justice  of  the  peace  to  enter  upon  his  docket  a  plea  that 
such  attachment  process  had  been  taken  against  him  as  such 
garnishee  by  collusion  between  the  plaintiff  and  the  defendant 
in  the  judgment  upon  which  such  execution  attachment  was 
issued,  and  for  a  claim  not  actually  due  from  such  defendant,  or 
confessed,  contracted,  incurred,  or  made  for  the  occasion,  or  upon 
a  judgment,  or  upon  a  claim,  or  for  a  debt  made  by  dividing  or 
splitting  up  a  claim  or  debt  not  primarily  cognizable  by  reason 
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of  its  amount  before  a  justice  of  the  peace,  for  the  purpose  of 
bringing  it  within  the  jurisdiction  of  a  justice  of  the  peace;  and 
therefore  without  such  a  plea  entered  upon  his  docket  such  a 
garnishee  could  not  be  entitled  to  an  appeal  under  the  provisions 
of  the  act  entitled  "An  act  relating  to  attachments  from  before 
justices  of  the  peace,"  passed  at  Dover,  March  23,  1871.  Rev. 
Code,  619,  620.  And  secondly,  because  the  said  garnishee  and 
appellant  was  not  entitled  to  an  appeal  from  the  judgment  ren- 
dered by  the  justice  of  the  peace  upon  his  answer  alone,  for  the 
act  aforesaid  only  provides  a  garnishee  with  this  remedy  of  ap- 
peal where  he  has  denied  by  plea  that  there  is  anything  in  his 
hands,  or  where  he  admits  a  thing  or  a  certain  amount  to  be  due 
from  him,  but  denies  there  is  any  more. 

Comegys,  C.  ].,  delivered  the  opinion  of  the  court. 

We  think  the  above  grounds  to  be  sufficient  in  this  case. 

The  act  referred  to  in  the  first  objection  is  a  supplement  to 
the  general  attachment  law  in  cases  before  justices  of  the  peace, 
and  was  passed  to  provide  in  the  future  against  frauds  which  had 
theretofore  been  perpetrated  against  honest  creditors  by  feigned 
indebtedness,  by  dishonest  ones,  to  accomplices  who,  obtaining 
judgments  against  such  pretended  debtors  before  the  bona  fide 
creditors  could  recover  judgment  upon  their  claims  against  a 
debtor  to  all,  would  get  in  ahead  upon  the  property  of  such 
common  debtor  by  means  of  attachments  issued  upon  the  feigned 
judgments  against  the  colluding  creditor,  and  thus  appropriate 
his  assets  to  the  claim  of  the  colluding  debtor.  It  is  a  novel 
statute,  but  was  made  necessary  by  an  exceedingly  sharp  fraudu- 
lent contrivance.  It  is,  however,  a  special  remedy  merely, 
though  against  gross  fraud,  and  the  act  must  not  be  extended 
so  as  to  sanction  a  proceeding  only  contemplated  in  an  event  pro- 
vided for  by  it.  That  proceeding  is  appeal  from  the  acts  of  the 
justice  in  the  particular  matter  of  the  relief  given  by  the  act,  and 
is  not  a  general  right  of  appeal.  The  second  section  (above  re- 
ferred to)  of  that  act  provides  as  follows:  "In  any  such  proceed- 
ing,", which  can  only  mean  the  proceeding  provided  by  the  act, 
"either  party  may  have  an  appeal  as  in  other  cases."     There  is 
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also  a  provision  that  "any  creditor  of  the  garnishee  in  case  of 
judgment  against  the  latter  may  cause  an  appeal  to  be  entered 
and  carried  on  in  the  name  of  the  garnishee  upon  his  special  ap- 
plication to  the  justice,"  etc.  Now  we  do  not  understand  this 
language  as  giving  to  the  garnishee  contemplated  by  this  act,  or 
a  creditor,  any  right  of  appeal  unless  with  the  answer  or  plea 
admitting  or  denying  indebtedness,  there  is  also  filed  a  plea  or 
pleas  that  the  attachment  process  was  by  collusion  between  the 
plaintiff  and  defendant  in  the  judgment  upon  which  the  execution 
attachment  issued,  and  for  a  claim  not  actually  due  for  such  de- 
fendant, or  confessed,  contracted,  incurred,  or  made  by  dividing 
or  splitting  up  a  claim  or  debt  not  primarily  cognizable,  by  reason 
of  its  amount,  before  a  justice  of  the  peace,  for  the  purpose  of 
bringing  the  same  under  or  within  the  jurisdiction  of  a  justice," 
etc.,  with  a  further  provision  for  the  trial  of  the  issue  upon  such 
plea  or  pleas  as  upon  plea  of  nulla  bona.  That  was  not  done  in 
this  case;  and  therefore  there  was  no  right  of  appeal  under  that 
statute. 

The  judgment  rendered  by  a  justice  of  the  peace  in  ordinary 
proceedings  against  a  garnishee,  is  not,  as  we  think,  a  judgment 
within  the  scope  of  the  24th  sec.  of  chap.  99  of  the  Revised 
Code,  page  610,  providing  for  appeals.  The  language  of  this 
section  is  certainly  very  broad,  and  if  our  view  of  the  law  were 
confined  to  a  contemplation  of  its  meaning,  we  might  say  it  would 
include  judgments  rendered  against  garnishees,  as  we  said  not 
long  since  that  it  embraced  judgments  by  default  for  want  of 
appearance;  but  even  then  we  should,  in  this  particular  case, 
hesitate  to  decide  that  the  garnishee  had  aright  of  appeal,  be- 
cause he  confessed  an  amount  of  indebtedness  beyond  the  claim 
of  the  attaching  creditor,  which  is  the  same  thing  as  confessing 
judgment;  where  no  appeal  lies,  of  course,  for  nothing  has  been 
done  adversely  and  there  is  nothing  to  appeal  from.  But  the 
chapter  referred  to,  at  page  617  of  the  Code,  expressly  provides 
an  appeal  for  the  garnishee;  but  that  is  only  where  he  denies 
that  there  is  anything  in  his  hands  or  possession,  or  admits  a  thing 
or,  sum  and  denies  anything  more.  This  produces  a  trial  which 
proceeds  as  in  other  cases  and  involves  judgment,  execution  and 
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appeal.  The  statute  is  very  carefully  drawn  to  secure,  in  case 
of  contest  between  the  attaching  creditor  and  the  garnishee,  the 
same  course  of  trial  as  in  similar  cases  of  dispute  between  par- 
ties, and  the  right  of  appeal  also.  This  fact  seems  to  deter- 
mine, beyond  question,  that  cases  of  garnishment  are  not  within 
the  meaning  of  the  section  with  respect  to  appeals  generally  be- 
fore justices  of  the  peace,  but  are  provided  for  solely  by  the 
35th  section  of  the  same  chapter  above  referred  to  in  this  para- 
graph. 

We  are  therefore  of  opinion  that  the  appeal  in  this  case  was 
unwarranted  by  law  and  order  its  dismissal. 

R.  Harrington  for  appellant. 
Fulton  for  respondent. 


Robert  Taylor  v.  Amelia  Rossiter. 

Rule  granted  to  open  a  judgment  obtained  on  a  foreign  attachment,  to  show 
that  the  defendant  owed  the  plaintiff  nothing  when  the  writ  was  issued. 

Rule  to  show  cause  wherefore  a  judgment  should  not  be  set 
aside.  The  affidavit  of  Amelia  Rossiter,  the  defendant  in  it,  set 
forth  that  she  had  no  notice  of  the  suit,  or  writ  of  foreign  attach- 
ment on  which  the  said  judgment  was  obtained,  until  some  time 
in  the  month  of  February  last,  after  the  entry  thereof  and  the 
holding  of  the  inquisition  thereon;  that  she  never  was  informed 
by  the  said  plaintiff,  or  by  any  one  for  him,  of  any  claim  against 
her,  nor  did  she  know  that  any  such  existed;  that  she,  to  the 
best  of  her  knowledge  and  belief,  is  not,  and  was  not  at  the  time 
of  the  issuing  of  said  writ  of  attachment,  indebted  to  the  said 
plaintiff  in  any  amount  whatever,  and  that  she  has  a  just  and 
legal  defence  to  the  whole  of  the  plaintiff's  cause  of  action  in 
said  suit. 
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Gray  for  the  defendant,  upon  this  affidavit,  moved  for  a  rule 
upon  the  plaintiff  to  show  cause  why  the  judgment  should  not 
be  opened  and  the  defendant  be  allowed  to  appear  jn  this  court 
and  disprove  or  avoid  the  said  debt  or  claim.  He  cited,  in  sup- 
port of  the  motion.  Carman  v.  Reynolds,  5  El.  and  Black,  300 
(85  E.  C.  L.,  301);  Freeman  on  Judg.,  §  100. 

Nields,  for  the  plaintiff,  objected  to  the  motion  and  the  grant- 
ing of  the  rule  because,  as  he  conceived,  it  would  be  contrary  to 
an  express  provision  of  a  statute  which  he  should  think  must 
have  been  specially  designed  for  such  a  foreign  attachment  case 
as  this,  if  the  affidavit  of  the  defendant  is  reliable.  The  statu- 
tory pro^sion  referred  to  by  him  is  as  follows: 

"Sec.  19.  A  writ  oi  foreign  attachment  may  be  issued  against  any 
person  not  an  inhabitant  of  this  State,  after  a  return  to  a  simimons 
or  capias  issued  and  delivered  to  the  sheriff  or  coroner,  ten  days 
before  the  return  thereof,  showing  that  the  defendant  cannot  be 
fotmd,  and  proof  satisfactory  to  the  court  of  the  cause  of  action; 
or  upon  affidavit  made  by  the  plaintiff,  or  by  some  other  cred- 
ible person,  and  filed  with  the  prothonotory,  that  the  defendant 
resides  out  of  the  State,  and  is  justly  indebted  to  the  said  plain- 
tiff in  a  sum  exceeding  fifty  dollars. 

"Sec.  20.  The  said  writ  shall  be  framed,  directed,  executed 
and  returned,  and  like  proceedings  had,  as  in  the  case  of  a  do- 
mestic attachment,  except  as  to  the  appointment  of  auditors  and 
distribution  among  creditors;  for  every  plaintiff  in  a  foreign 
attachment  shall  have  the  benefit  of  his  own  discovery,  and, 
after  judgment,  may  proceed  by  order  of  sale,  fieri  facias,  capias 
ad  satisfaciendum  or  otherwise,  as  on  other  judgments." 

''Provided,  That  before  receiving  any  sum  under  such  judg- 
ment, the  plaintiff  shall  enter  into  recognizance,  as  required  by 
Sectiorf  13,  preceding,  and  which  is  as  follows: 

"Sec.  13.  Provided,  That  before  any  creditor  shall  receive 
any  dividend  or  share  so  distributed,  he  shall,  with  sufficient 
surety,  enter  into  recognizance  to  the  debtor  before  the  protho- 
notary,  in  a  sufficient  sum  to  secure  the  repayment  of  the  same, 
or  any  part  thereof,  if  the  said  debtor  shall,  within  one  year 
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thereafter,  appear  in  the  said  covirt  and  disprove  or  avoid  such 
debt  or  such  part  thereof." 

"The  proceeding  for  this  purpose  may  be  by  motion  to  the 
court,  and  an  issue  framed  and  tried  before  the  same."  Rev. 
Code,  chap.  104,  §§  19,  20,  13,  pp.  641,  642. 

The  Court  held  that  to  proceed  imder  the  provisions  of  the 
statute  just  read,  the  defendant  might  have  to  delay  her  proceed- 
ing until  after  the  plaintiff  had  proceeded  to  execution  on  the 
judgment,  which  might  not  be  for  an  indefinite  period  of  time; 
in  the  meanwhile,  if  she  owes  him  nothing,  she  has  a  clear  right 
to  be  relieved  of  the  judgment  at  the  earliest  day  practicable. 

The  rule  granted. 


PuRNAL  J.  Lynch  v.  James  Martin. 

Leave  to  file  an  information  in  the  nature  of  a  writ  of  quo  warranto  rests  in 
the  sound  discretion  of  the  court,  and  without  strong  grounds  for  question- 
ing the  defendant's  title  to  the  oflSce,  the  court  will  refuse  to  grant  it.  And 
when  applied  for  it  is  always  preceded  by  a  rule  to  show  cause. 

In  showing  cause  against  a  rule  for  fihng  the  information,  it  is  com- 
petent for  the  respondent  to  meet  by  counter-affidavits  the  case  made  against 
him  by  the  petitioner  or  relator,  and  where  the  affidavits  on  their  part  are 
clearly  and  satisfactorily  answered  by  those  on  the  part  of  the  respondent, 
the  court  will  discharge  the  rule  without  sending  the  case  to  a  jury. 

And  where  the  affidavits  in  support  of  the  apphcation  are  themselves  insuffi- 
cient, the  court  will  discharge  the  rule,  as  where  the  allegations  contained  in 
them  are  made  on  the  information  and  beUef  merely  of  the  deponent,  or 
where  they  suppress  some  material  fact  in  the  case,  or  unfairly  state  the  case 
against  the  defendant  in  such  a  manner  that  he  is  unable  to  answer  it, 
although  his  title  be  good  and  he  could  make  a  perfect  answer  to  it  if  fairly 
stated. 

Upon  the  hearing  of  a  rule  to  show  cause  why  an  information  in  the  nature  of 
a  quo  warranto  should  not  be  filed  against  the  Sheriff  of  New  Castle  County 
for  usurping  the  office,  the  apphcation  of  the  petitioner,  and  the  only  affi- 
davit except  his  own  filed  in  support  of  it,  simply  alleged  that  thirty  illegal 
votes  were  cast  for  him  in  a  certain  election  district,  naming  it,  which  ex- 
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ceeded  the  majority  of  the  whole  vote  cast  for  him  in  the  entire  county,  but 
without  stating  the  names  of  any  of  the  alleged  thirty  illegal  voters. 

Held,  That  their  names  should  have  been  set  forth  in  the  affidavits,  and  without 
them  the  affidavits  were  insufficient.  If  their  names  were  unknown,  it  should 
have  been  so  stated  in  them,  and  some  mode  or  means  given  for  identifying 
them,  for  the  reason  that  the  affirmative  of  the  issue  in  a  quo  warranto  pro- 
ceeding of  this  character  is  upon  the  respondent. 

The  law  requires  that  the  affidavits  in  support  of  an  application  for  an  infor- 
mation in  the  nature  of  a  writ  of  quo  warranto,  to  be  complete  and  sufficient 
in  every  respect,  to  contain  positive  allegations,  and  a  precise  statement  of 
the  facts  upon  which  the  prosecutor  seeks  to  avoid  the  title  of  the  respondent 
to  the  office  or  franchise  in  question;  but  statements  made  on  information 
and  belief  alleging  a  usurpation  of  the  office  merely,  when  it  was  not  denied 
by  the  respondent,  who  made  no  answer  to  the  application,  have  been  con- 
sidered sufficient. 

This  case  was  on  a  rule  to  show  cause  why  an  information 
in  the  nature  of  a  writ  of  quo  warranto  should  not  be  filed 
against  James  Martin  for  usurping  the  office  of  sheriff  of  New 
Castle  County,  which  was  granted  upon  the  petition  of  Pumal 
J.  Lynch,  supported  by  the  affidavit  of  Thomas  Toy,  hereafter 
referred  to,  stating  that  at  the  general  election  held  in  New 
Castle  County  on  the  7th  day  of  November,  A.D.  1882,  James 
Martin,  the  respondent,  George  J.  Pennington  and  the  petitioner 
were  candidates  for  the  office  of  sheriff  of  New  Castle  County; 
that  by  the  official  count  made  by  the  board  of  canvass  it  ap- 
peared that  the  said  James  Martin  had  received  seven  thousand 
nine  hundred  and  eighty-six  votes,  the  said  Pennington  sixteen 
votes  and  your  petitioner  seven  thousand  nine  hundred  and 
seventy-seven  votes,  and  that  two  scattering  votes  were  cast  for 
other  persons  named  in  the  petition;  and  that  said  Martin  had 
received  a  plurality  of  nine  votes  over  your  petitioner,  that  a 
majority  of  the  board  of  canvass  certified  to  the  Governor  of 
the  State  that  said  Martin  had  been  duly  chosen  sheriff  of  said 
county,  that  the  governor,  on  the  16th  day  of  November,  com- 
missioned Martin  as  sheriff,  and  that  the  later  had  subsequently 
qualified  by  taking  the  oath  of  office  and  entering  into  recogni- 
zance as  required  by  law;  that  in  foiu*  election  districts  of  said 
coimty,  named  in  said  petition,  there  were  eighty-five  ballots 
cast  for  said  Martin  by  persons  who  were  not  legally  qualified 
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to  vote,  all  of  which  ballots  were  counted  for  him;  that  after 
deducting  the  said  illegal  ballots  from  the  whole  number  covinted 
for  him,  there  would  remain  a  plurality  of  seventy-six  votes 
for  said  office  in  favor  of  your  petitioner.  The  petitioner  fur- 
ther averred,  upon  information,  that  about  two  hundred  other 
ballots  were  cast  for  the  said  Martin  by  persons  not  legally 
qualified  to  vote,  and  that  he  was  not  duly  elected  to  said  office, 
but  had  unlawfully  usurped  the  same.  The  jurat  to  the  petition 
was  in  the  usual  form,  and  stated  that  what  was  contained 
therein,  so  far  as  it  concerned  the  petitioner's  own  act  and  deed, 
was  true,  and  that  what  related  to  the  act  and  deed  of  any  other 
he  believed  to  be  true.  In  support  of  the  petition  there  was 
only  one  affidavit  filed,  that  of  Thomas  Toy,  who  deposed  that 
on  the  day  of  the  said  election  he  was  present  at  the  voting  place 
in  Christiana  north  election  district  from  the  opening  to  the 
closing  of  the  polls  on  that  day,  and  that  on  that  day  and  at  the 
said  voting  place  there  were  cast  thirty  votes  for  James  Martin 
for  the  office  of  sheriff  of  said  coimty  by  persons  who  were  not 
then  residents  of  said  election  district,  and  that  none  of  said 
persons  had  within  two  years  next  before  said  election  paid  a 
county  tax  which  had  been  assessed  at  least  six  months  before 
the  said  election,  but,  in  fact,  they  voted  in  said  district  on 
forged  tax  receipts. 

Bradford  (Higgins  with  him)  for  the  respondent.  The  re- 
spondent has,  in  showing  cause  under  the  rule  laid,  filed  his  own 
affidavit  denying  the  allegation  of  the  petition,  and  in  support 
of  that  affidavit  has  filed  the  respective  affidavits  of  James  J. 
Vincent,  the  inspector  of  election  in  Christiana  north  election 
district,  Charles  Green,  one  of  the  judges  of  election  in  said  elec- 
tion district,  Henry  Du  Pont,  Joseph  Knox  and  Benjamin  F. 
Sheppard,  contradicting  the  statements  in  Toy's  affidavit  as  will 
hereafter  more  fully  appear.  The  granting  of  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto,  both  in  this  country 
and  in  England,  is  within  the  soimd  discretion  of  the  court  upon 
consideration  of  the  particular  circumstances  of  each  case.  In 
Rex  V.  Sargent,  5  T.  R.,  466,  where  the  issue  was  as  to  the  resi- 
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dence  of  the  defendant,  Lord  Kenyon,  Ch.  J.,  says:  "I  cannot 
forbear  reprehending  the  manner  in  which  the  prosecutor's  case 
has  been  laid  before  the  court;  the  affidavit  on  his  part  contains 
nothing  but  a  loose  general  charge  against  the  defendant.  When 
Lord  Mansfield  first  came  into  the  court  he  found  that  informa- 
tions in  the  nature  of  quo  warranto  were  had  almost  for  the 
asking;  but  he  soon  saw  the  impolicy  and  vexation  of  such  a 
rule,  and  therefore  before  he  granted  any  such  application  he 
canvassed  the  case,  and  unless  he  found  strong  grounds  for  ques- 
tioning the  defendant's  title,  he  (and  the  court  sitting  with  him) 
always  refused  to  let  the  information  go.  Such  is  the  conduct 
which  I  am  inclined  to  pvirsue,  and  therefore  I  shall  consider 
all  the  circumstances  of  this  case."  Rex  v.  Wardraper,  4  Burr., 
1964;  Rex  v.  Dawes,  Ibid.,  2022.  In  the  case  of  Common- 
wealth V.  Jones,  12  Pa.  St.,  365,  on  an  application  to  file  an 
information  to  oust  a  mayor,  Gibson,  Ch.  J.,  says:  "Now  it  is 
well  known  that  an  information  at  the  suggestion  of  a  relator  was 
always  preceded  in  this  court  by  a  rule  to  show  cause,  as  it  is  in 
the  Queen's  Bench  at  this  day.  The  court  itself  stood  as  an 
inquest  between  the  accuser  and  the  accused.  No  man  would 
submit  to  the  dispenser  of  corporate  patronage,  if  nothing  else 
were  between  him  and  vexatious  prosecution  than  the  magnan- 
imity and  justice  of  the  displaced  officer  or  disappointed  appli- 
cant. The  highest  magistrate  in  the  government,  or  the  lowest 
individual  in  the  community,  may  not  be  put  to  answer  before 
he  has  had  the  inculpatory  evidence  submitted  to  an  inquest;  in 
the  one  case  the  House  of  Representatives,  in  the  other  a  grand 
jury,  and  it  would  be  strange  if  the  law  did  not  give  the  first 
magistrate  of  a  great  mtmicipal  corporation  the  same  protection. 
The  code  of  the  freeman  gave  it  to  him,  and  the  representatives 
of  freemen  have  not  taken  it  from  him.  Whatever  change  was 
made  in  matters  of  form,  the  legislature  held  fast  to  the  substance 
of  that  jurisprudence  which  is  the  only  sure  foundation  of  national 
liberty." 

The  affidavits  upon  which  the  application  for  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto  is  based  should  con- 
tain positive  allegations  of  the  facts  upon  which  the  relator  seeks 
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to  assail  the  title  of  the  respondent,  and  shotild  be  complete  and 
sufficient  in  every  respect.  High  on  Ex.  Leg.  Rem.,  §  733;  Cole 
on  Informations,  178,  182;  Rex  v.  Sargent,  5  T.  R.,  466.  And 
where  the  affidavits  in  support  of  the  application  are  in  them- 
selves insufficient,  the  court  will  discharge  the  rule;  as  where  the 
allegations  of  the  affidavits  are  made  on  information  and  belief 
merely.  Rex  v.  Newling,  3  T.  R.,  314;  High  on  Ex.  Leg.  Rem. 
§  733.  Or  where  the  affidavits  suppress  some  material  fact. 
Rex  V.  Hughes,  7  B.  &  C,  708,  719;  Cole  on  Informations, 
182,  190.  Or  where  the  application  and  affidavits  unfairly  state 
a  case  against  the  defendant  in  such  manner  that  he  is  unable  to 
answer  it,  although  his  title  be  good  and  he  could  make  perfect 
answer  to  the  case  if  fairly  stated.  Rex  v.  Jefferson,  5  Bam.  & 
Ad.,  855. 

In  showing  cause  against  the  rule  it  is  competent  for  the  re- 
spondent to  meet  by  counter  affidavits  the  case  made  by  the  re- 
lator. High  on  Ex.  Leg.  Rem.,  §  738;  Cole  on  Informations, 
189;  People  v.  Waite,  70  111.,  25;  People  v.  Railroad  Co.,  6 
Reporter,  457.  And  where  the  affidavits  on  the  part  of  the 
relator  are  clearly  and  satisfactorily  answered  by  those  on  the 
part  of  the  respondent,  the  rule  should  be  discharged.  Rex  v. 
Rolfe,  4  Bam.  &  Ad.,  840;  Rex  v.  Orde,  8  Ad.  &  El.,  420; 
Reg.  V.  Quayle,  11  Ad.  &  El.,  511;  Rex  v.  Sargent,  5  T.  R., 
466. 

In  the  exercise  of  its  sound  discretion  the  court  should  dis- 
charge this  rule  because  of  the  insufficiency  of  Toy's  affidavit 
considered  by  itself  and  without  reference  to  the  counter  affidavits. 
For  it  suppresses  the  names  of  the  alleged  illegal  voters,  and  with- 
out their  names  it  is  impossible  for  the  respondent  to  meet  this 
charge  made  by  the  relator.  It  appears  that  there  were  eight 
himdred  and  twenty-one  votes  cast  for  the  office  of  sheriff  at  the 
election  in  question  in  the  said  Christiana  north  election  dis- 
trict, and  it  would  be  utterly  impossible  for  any  one  to  pick  out 
the  thirty  votes  alleged  in  Toy's  affidavit  to  have  been  cast  il- 
legally. It  could  not  be  done  if  the  voting  had  been  by  open 
ballots  or  viva  voce.  A  fortiori  it  could  not  be  done  after  an 
election  held  as  this  was  according  to  the  polity  of  this  State  by 
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secret  ballot,  and  where  no  legal  voter  can  be  compelled  to  dis- 
close for  whom  he  voted.  State  Const.,  art.  4,  §  1,  Del.  Laws, 
16  vol.,  332.  If  it  were  competent  for  the  respondent  to  adduce 
oral  evidence  at  this  hearing,  it  would  still  be  impossible  for  him 
by  reason  of  the  secrecy  of  the  ballot  to  meet  Toy's  affidavit 
owing  to  its  generality  and  uncertainty.  It  is  no  answer  that  he 
shows  cause  by  affidavits,  and  not  by  oral  evidence;  for  the  same 
insurmountable  obstacle  presents  itself  to  him.  The  respondent 
is  called  upon  to  show  cause  why  this  rule  shall  not  be  made 
absolute;  therefore  he  has  a  right  to  show  cause,  and  because  he 
has  this  right  the  relator  is  bound  to  so  state  his  case  in  his  affi- 
davit that  the  respondent  can  show  cause,  if  any  he  has;  and  if 
the  names  of  the  alleged  illegal  voters  had  been  given,  the  re- 
spondent would  have  had  the  means  of  meeting  the  charge  and 
refuting  that  allegation  by  showing  the  legal  qualification  of 
every  one  of  them,  not  only  in  respect  to  residence,  but  assess- 
ment and  payment  of  tax;  or  if  that  could  not  then  have  been 
shown,  the  contrary  could  have  been  to  the  entire  satisfaction  of 
the  court;  but  without  their  names  given,  where  do  we  all  now 
stand,  and  must  stand,  with  regard  to  the  truth  or  falsehood  of 
that  allegation?  Entirely  in  the  dark.  No  sanction  for  such  a 
course  as  this  is  found  in  the  analogy  or  ruling  in  the  cases  al- 
ready cited  of  Rex  v.  Orde,  8  Ad.  &  El.,  420,  and  Rex  v.  Sargent, 
5  T.  R.,  466.  Nor  should  we  omit  to  say  that  if  that  had  been 
done,  it  might  then  possibly  have  been  shown  that  although  il- 
legal, a  majority,  if  not  the  whole  of  them,  were  cast  for  Lynch, 
and  not  for  Marcin.  The  court  will  not  impose  an  impossibility 
upon  the  respondent,  and  before  it  will  permit  an  information 
to  be  filed,  will  imperatively  require  the  petitioner  to  fairly  and 
fully  state  his  case  so  that  it  can  be  fairly  met  and  confronted  on 
the  other  side,  and  in  such  a  manner  as  to  best  afford  the  means 
of  ascertaining  the  truth  and  the  facts  on  which  the  justice  and 
equity  of  the  case  depends.  And  as  we  see  was  done  in  the  case 
cited  of  Rex  v.  Jefferson,  5  Bam.  &  Ad.,  855,  in  which  this 
principle  was  fully  recognized.  In  that  case  the  scope  of  in- 
quiry was  limited  to  the  list  of  names  contained  in  the  relator's 
supporting  affidavits,  but  here  where  the  relator  needs  only  to 
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prove  according  to  his  allegation  the  disqualification  of  thirty 
voters,  he  seeks  to  impose  upon  the  respondent  the  almost  end- 
less task  and  burden  of  searching,  ascertaining  and  showing  to 
the  satisfaction  of  this  tribunal  the  legal  qualifications  of  the 
entire  poll  list  of  eight  hundred  and  twenty-one  votes  at  the 
election  in  question.  In  the  case  of  Rex  v.  Hughes,  7  Bam.  & 
C,  708,  719,  it  was  held  that  the  court  should  be  more  reluc- 
tant to  make  the  rule  absolute  where  the  insufficiency  of  the  re- 
lator's supporting  affidavits  is  intentional  and  arises  out  of  his 
suppression  of  material  facts.  If  Toy  does  not  know  who  the 
alleged  illegal  voters  are,  his  affidavit  is  false  and  worthless, 
and  the  relator  has  no  case.  But  if  he  does  know,  as  was  al- 
leged by  counsel  for  the  petitioner  in  open  court  at  the  hearing, 
then  the  relator  has  wilfully  suppressed  the  names  of  the  alleged 
illegal  voters,  and  is  not  entitled  to  any  consideration  at  the 
hands  of  the  court. 

But  the  counter-affidavits  of  the  respondent  make  more  man- 
ifest the  insufficiency  of  the  relator's  case  as  it  is  now  presented 
to  the  court,  for  these  affidavits  show  him  to  be  unworthy  of 
credit  by  directly  contradicting  his  statement  as  to  his  presence 
at  the  polls  during  that  day.  They,  further,  clearly  show  that 
it  was  impossible  for  him  to  know  that  illegal  ballots  were  cast 
for  Martin,  if  any  were  cast  for  him.  They  also  conclusively 
show  that  Toy's  affidavit  could  not  have  been  based  upon  any- 
thing better  than  information  and  belief,  which  would  be  insuf- 
ficient to  sustain  the  rule.  Nothing  could  be  more  erroneous 
than  to  contend  that  when  a  relator  suggests  merely  a  case 
coming  within  the  jurisdiction  of  the  court,  and  files  an  affida- 
vit, however  general  and  uncertain  it  may  be,  alleging  jurisdic- 
tional facts,  leave  will  be  given  to  file  the  information.  All  the 
authorities  recognize  that  counter-affidavits  may  be  filed  by  the 
respondent,  but  of  what  conceivable  use  could  such  counter- 
affidavits  be  if  the  court  were  roncliided  by  the  relator's  affida- 
vit? Even  where  the  relator's  affidavits  are  imobjectionable 
upon  their  face,  if  counter-affidavits  be  filed,  a  question  of  fact 
is  necessarily  raised  and  presented  to  the  court  for  its  determi- 
nation.    Upon  consideration  of  the  affidavits  on  both  sides,  if 
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the  court  deem  that  a  fair  question  of  fact,  attended  with  fair 
and  reasonable  doubt,  has  been  fairly  raised  in  such  manner  as 
to  afford  the  respondent  the  opportunity  to  meet  the  case  against 
him,  the  rule  may  be  made  absolute,  but  not  otherwise.  No 
more  than  this  is  meant  by  Lord  Kenyon  in  what  he  said  in 
Rex  V.  Mein,  3  T.  R.,  596.  A  review  of  the  authorities  will 
show  that  the  courts  have  been  governed  by  the  peculiar  circum- 
stances of  each  case.  For  instance.  Lord  Kenyon  himself,  in 
Rex  V.  Sargent,  5  T.  R.,  466,  discharged  the  rule  upon  affidavits 
of  the  respondent  showing  residence,  as  well  as  upon  the  insuf- 
ficiency of  the  relator's  affidavits  as  to  residence.  In  Rex  v. 
Orde  the  rule  was  discharged  upon  affidavits  of  respondent 
showing  residence.  In  Rex  v.  Rolfe,  where  the  question  was 
as  to  the  validity  of  an  election  held  on  particular  days,  it  was 
said  by  Parke,  J.,  "There  might  be  a  suilficient  prima  facie  case 
to  call  on  the  party  for  an  answer  as  to  those  particular  days; 
but  if  that  answer  is  given,  enough  is  done  to  meet  the  applica- 
tion.    The  rule  will  therefore  be  discharged." 

The  court  will  not  hold  that  a  doubt  has  been  fairly  raised 
when  the  relator's  affidavits  are  of  such  a  nature  as  to  preclude 
the  respondent  from  all  opportunity  to  answer  the  case  made 
against  him,  or  where  the  relator's  witnesses  in  their  affidavits 
swear  only  to  conclusions  of  law,  and  not  to  substantive  facts 
out  of  which  those  conclusions  arise. 

The  court  should  be  reluctant  to  make  the  rule  absolute  in 
this  case,  because  the  relator's  petition  shows  that  the  prima  facie 
title  of  the  respondent  is  complete;  and  in  the  next  place,  owing 
to'  the  peculiar  rule  respecting  the  burden  of  proof  in  quo  war- 
ranto proceedings.     High  on  Ex.  Leg.  Rem.,  §§  712,  716. 

Bates  (Lore  with  him)  for  the  petitioner. 

The  case  presented  for  the  consideration  of  the  court  upon  the 
papers  raises  two  questions:  L  It  is  alleged  in  the  petition,  and 
admitted  in  the  respondent's  answer,  that  the  certificate  of  the 
board  of  canvass  upon  which  the  commission  was  issued  to  the 
respondent  by  the  governor  was  signed  by  only  eighteen  out  of 
thirty-two  inspectors  who  composed  the  board  of  canvass.     This 
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fact  being  admitted,  there  is  raised  the  simple  question  of  law  as 
to  whether  the  statute  (Rev.  Code,  124,  chap.  18,  §  29)  requiring 
that  all  of  the  inspectors  present  should  sign  the  certificate  of 
election,  is  satisfied  by  the  signature  of  eighteen  out  of  thirty- 
two.  This  is  a  question  of  law  proper  to  be  raised  in  such  a 
proceeding,  and  shotild  not  be  determined  in  favor  of  the  re- 
spondent upon  a  rule  to  show  cause,  inasmuch  as  no  writ  of 
error  would  lie,  and  it  is  held  that,  upon  a  matter  of  doubtful 
law,  the  court  will  not  usually  decide  in  a  summary  manner 
upon  argimient  of  the  rule,  but  will  make  a  rule  absolute,  in 
order. that  the  question  may  be  raised  upon  the  pleadings  and 
finally  determined.  Cole  on  Crim.  Inf.,  192  (56  Law  Lib.). 
2.  The  other  objection  to  respondent's  title  is,  that  a  number  of 
illegal  votes  were  cast  for  him,  which,  if  deducted  from  his  ag- 
gregate vote,  would  leave  a  plurality  of  votes  in  favor  of  the 
relator.  It  is  manifest  that,  under  our  system  of  jurisprudence, 
this  proceeding  is  the  only  one  available  for  making  an  inquirv 
into  the  result  of  a  popular  election,  as  determined  and  an- 
nounced by  the  legal  canvassers. 

It  is  certainly  very  important  that  there  should  be  some  method 
to  bring  the  result  of  popular  elections  under  a  course  of  judi- 
cial scrutiny,  as  opposed  to  the  necessarily  ministerial  adjudica- 
tion of  the  election  which  is  made  by  the  board  of  canvass. 
Whether  this  is  the  best  system  or  not  is  not  what  we  have  to 
consider.  The  fact  remains,  that  to  the  defeated  candidate  for 
an  office  so  high  as  that  of  sheriff — the  highest  office  in  the 
coimty — the  only  method  of  investigating  the  data  on  which 
the  result  ascertained  by  the  board  of  canvass  is  predicated  is  by 
an  application  to  this  court,  such  as  we  have  made  here.  It  is 
apparent,  from  the  ver\'  nature  of  the  proceedings,  that  this 
matter  now  before  the  court  is  not  a  trial  either  of  the  facts  or 
of  the  law  applicable  to  this  case.  The  proceedings  on  a  quo 
warranto  information  are  only  permitted  to  be  entertained  b>- 
leave  of  the  court,  differing  in  that  respect  from  other  actions 
respecting  personal  rights  of  property  not  for  trial  at  that  time, 
but  only  in  order  that  the  court  may  see  in  advance  that  it  is 
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such  a  case  as  should  be  properly  submitted  for  trial  under  the 
exercise  of  that  jvirisdiction. 

There  are  difficulties  which  your  honors  will  understand  very 
well  from  the  merest  suggestion.  There  would  be  difficulties  in 
presenting  an  application  of  this  kind  on  any  species  of  proof 
which  would  be  required  in  an  ordinary  trial  of  any  issue  of 
fact  before  a  court  and  jury.  It  would  be  almost  impossible  to 
support  an  application  of  this  kind  with  such  proof  as  would 
be  required  in  such  a  trial  of  any  issue  of  fact  before  a  court 
and  jviry.  The  present  case  illustrates  that  difficulty,  perhaps, 
as  well  as  any  which  could  be  put.  The  allegation  here  is,  that 
the  acting  sheriff  received  his  apparent  majority  by  virtue  of 
the  illegal  act  of  the  parties  who  were  supporting  his  election. 
Manifestly,  the  difficulties  in  the  way  of  presenting  before  your 
Honors  voluntary  proofs  of  the  acts  of  parties  who  have  been 
so  much  interested  in  the  election  of  the  one  candidate  or  the 
other  as  to  violate  the  law  in  order  to  secure  his  election,  must 
be  so  great  as  to  render  it  practically  impossible,  if  you  apply  to 
such  a  hearing  as  this  the  rigidity  of  procedure  which  has  been 
contended  for  on  the  other  side.  The  procuring  of  affidavits 
volimtarily  made  in  support  of  this  petition  is  one  thing;  the 
bringing  up  of  parties  without  their  consent  by  process  of  the 
court,  and  compelling  them  to  testify,  is  a  very  different  thing. 
The  purpose  of  the  present  application  is  simply  for  the  court  to 
ascertain  whether  it  is  a  case  proper  for  the  exercise  of  this  juris- 
diction. The  application  calls  upon  the  respondent,  requiring 
him  to  put  his  right  beyond  dispute.  At  the  return  of  the  rule, 
unless  a  respondent  "shows  such  cause  on  the  return  as  to  put 
his  right  beyond  dispute,  the  rule  for  the  information  will  be 
made  absolute,  in  order  that  the  question  concerning  the  right 
may  be  properly  determined."  High  on  Ext.  Leg.  Rem.,  §  731. 
"If  these  affidavits,  and  the  cause  shown,  do  not  put  the  matter 
beyond  dispute,  the  rule  will  be  made  absolute."  Bull.  N.  P., 
210;  People  v.  Richardson,  4  Cow.,  106.  The  rule  has  been 
very  clearly  stated  in  Rex  v.  Mein,  3  Term,  596,  by  Lord  Ch. 
Just.  Kenyon:  "Lastly,  it  is  objected,  that  the  evidence  of  the 
defendant  outweights  that  of  the  relator.     Now,  admitting  it  to 
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be  so,  that  has  never  been  held  to  be  an  answer  to  an  apphcation 
of  this  kind." 

"Where  there  is  evidence  on  both  sides,  the  jury  are  the  con- 
stitutional judges  on  which  side  the  balance  inclines.  All  that 
we  are  to  look  to  is  that  a  fair  doubt  is  raised,  and  that  the  party 
applying  comes  with  clean  hands  and  in  proper  time." 

Upon  this  point  it  must  be  remembered  that  "if  the  affidavits 
on  both  sides  be  conflicting,  the  court  does  not  usually  take  upon 
itself  to  decide  a  doubtful  matter  of  fact  upon  affidavits."  Cole 
on  Crim.  Inf.,  191  (56  Law  Lib.).  This  text  writer,  on  the 
preceding  page,  enumerates  the  objections  which  may  be  set  up 
against  a  rule  to  show  cause,  and  it  will  be  observed  that  all  the 
objections  named  are  rather  of  a  technical  character,  going  to  the 
jurisdiction,  or  were  such  defences  as  render  the  proceeding  in- 
applicable. In  none  of  them  is  there  any  support  for  the  doc- 
trine that  the  hearing  of  this  rule  is  a  trial  of  the  merits  of  the 
case;  neither  is  there  to  be  found  any  support  for  the  contention 
that  the  affidavits  filed  by  the  relator  should  be  drawn  with  the 
precision  of  special  pleading,  or  should  contain  the  details  of 
evidence. 

In  the  present  case,  if  the  truth  of  the  relator's  affidavits  be 
admitted,  there  can  be  no  question  as  to  their  sufficiency.  This 
test  shows  that  the  effort  of  the  defence  is  to  raise  an  issue  as  to 
the  truth  of  the  facts  sworn  to  in  behalf  of  the  application,  and 
it  is  just  such  a  controversy  as,  upon  the  authorities  cited,  will 
not  be  determined  upon  a  hearing  like  this.  But  an  examina- 
tion of  the  affidavits  filed*  by  the  respondent  shows  that  they  do 
not,  in  fact,  contradict  the  relator's  affidavit  in  any  material  point, 
and  even  in  the  immaterial  point,  as  to  the  presence  of  Mr.  Toy 
which  was  much  dwelt  upon  in  the  argument,  the  contradiction  is 
apparent  and  not  real.  Toy's  affidavit  was  that  he  was  all  day 
at  the  voting  place.  The  respondent's  affidavits  which  appa- 
rently were  all  originally  framed  in  the  same  language,  state  that 
he  was  absent  from  the  polls  at  different  periods  during  the  day; 
but  Mr.  Du  Font's  affidavit,  drawn  like  the  others,  is  interlined 
in  such  manner  as  to  show  that  what  the  affiants  meant  by  ab- 
sence from  the  polls  was  absence  from  the 'window.     Doubtless, 
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if  they  had  all  read  their  affidavits  with  the  same  care  that  Mr. 
Du  Pont  did  they  would  have  been  corrected  in  like  manner. 
As  to  the  material  points,  Toy  swears  positively  that  there  were 
cast  thirty  votes  by  persons  who  were  not  residents  of  the  election 
district.  The  counter  affidavits  merely  set  forth  that  the  affiants 
did  not  know  or  believe  that  there  were  any  illegal  votes  cast. 
The  respondent's  affidavits  are  negative  in  their  character,  and 
must  be  subject  to  the  general  principle  applying  to  negative 
testimony.  It  was  objected  on  the  other  side  that  the  statement 
in  Toy's  affidavit  was  a  conclusion  of  law.  That  it  was  not  so, 
is  readily  illustrated.  If  he  had  sworn  simply  that  thirty  illegal 
votes  were  cast,  that  would  have  been  a  conclusion  of  law.  On 
the  contrary,  he  states  the  specific  facts  which  made  the  votes 
illegal;  that  a  certain  nimiber  of  votes  were  cast  by  persons  not 
residents  of  the  election  district.  But  it  was  urged  that  this 
statement  of  fact  was  not  sufficiently  specified.  These  affidavits 
are  not  pleadings,  and  no  authority  has  been  shown  for  the  propo- 
sition that  it  was  necessary  to  specify  the  names  of  the  illegal 
voters.  If  there  were  such  necessity,  it  is  impossible  that  the 
text  writers,  one  in  England  and  one  in  this  country,  should 
have  absolutely  overlooked  this  requisite;  nor  is  it  possible  to 
assume  that  the  research  of  the  cotinsel  for  the  respondent  would 
not  have  found  such  a  case,  if  there  were  one.  Having  set  up 
this  necessity  as  an  answer  to  our  affidavits,  it  is  incumbent  upon 
them  to  satisfy  the  court  that  such  is  the  law.  Nor  upon  prin- 
ciple can  any  reason  be  given  for  such  particularity  at  this  stage 
of  the  case.  The  purpose  of  such  affidavits  is  not  specification,, 
because  no  question  of  fact  is  to  be  tried,  and  the  object  of  speci- 
fication in  all  cases  is  to  advise  the  other  party  of  what  he  must 
be  prepared  to  meet  by  witnesses  at  the  bar  of  the  court.  But 
the  objects  of  affidavits  in  this  case  is  to  inform  the  court  of  the 
nature  of  the  objection  to  the  respondent's  title,  and  not  to  advise 
his  counsel  what  evidence  they  must  be  prepared  with  in  sup- 
port of  or  against  the  alleged  defect  of  title  at  a  trial  of  the  facts. 
Upon  the  consideration  of  such  a  rule  the  first  inquiry  is  whether 
the  office  is  one  for  the  exercise  of  this  jurisdiction?  That  it  is 
so  was  admitted. 
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The  next  inquiry  is  as  to  the  nature  of  the  defect  in  the  title. 

Inasmuch  as  our  application  admits  that  the  respondent 
holds  under  a  commission  from  the  government  issued  upon  a 
certificate  from  the  board  of  canvass,  it  is  only  necessary  that 
our  affidavits  should  satisfy  the  court  that  the  defect  of  title 
upon  which  we  rely  is  such  an  objection  as  would,  if  supported 
by  evidence,  warrant  an  investigation  as  against  the  governor's 
commission.  That  defect  is  that  illegal  votes  were  cast  for 
Martin  in  sufficient  numbers  to  reverse  his  majority.  But  it  was 
argued  that  the  allegation  of  illegal  voting  was  not  sufficiently 
specified  and  could  not  be  met.  The  answer  to  this  is  that  it 
was  not  required  to  be  met  at  this  time.  If  it  be  held  that  the 
respondent's  affidavits  sufficiently  deny  the  allegation  that  thirty 
illegal  votes  were  cast,  then  there  is  presented  to  the  court  a  con- 
flict of  evidence  which  upon  the  authorities  is  a  matter  proper 
to  be  investigated  upon  a  trial.  If  it  were  the  practice  of  the 
court  to  permit  the  respondent  to  bring  witnesses  at  the  bar  of 
the  court  to  controvert  the  allegation  of  the  petition  and  affidavits 
accompanying  it,  then  the  objection  raised  that  the  allegations 
were  not  siifficiently  specified,  would  be  a  good  one.  The  neces- 
sity of  the  minuteness  contended  for  would  be  a  question  to  be 
determined  upon  the  pleadings  hereafter.  It  would  be  contrary 
to  public  policy  to  require  in  such  a  case  that  there  should  be 
laid  before  the  court  here  the  names,  even  if  we  were  able  to  do 
it,  of  the  parties  who  voted  illegally  in  Christiana  hundred.  If  we 
were  able  to  specify  the  names  of  every  one  of  the  thirty  alleged 
illegal  voters,  we  ought  not  now  to  be  compelled  to  disclose 
them,  in  view  of  the  fact  that  these  men  being  illegal  voters,  the 
disclosure  of  their  names  would  make  it  absolutely  impossible 
to  reach  them  at  the  time  they  were  required  by  the  process  of 
this  court.  The  fact  reHed  upon  is  that  thirty  illegal  votes  were 
cast.  The  affidavit  is  positive  to  that  effect;  it  is  offered  in 
good  faith,  with  the  expectation  thai-,  when  the  proper  time  comes 
with  the  aid  of  the  process  of  this  court  we  can  make  satisfactory 
proof  of  it. 

The  sources  of  knowledge  of  an  affiant  are  not  the  proper 
subject  of  investigation  here.     It  is  an  unprecedented  suggestion 
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that  upon  a  positive  affidavit  required  for  the  institution  of  legal 
proceedings  the  court  should  be  asked  to  speculate  as  to  the 
sources  of  the  affiant's  knowledge.  What  object  would  be  gained 
in  this  proceeding  by  giving  the  names  of  the  voters,  even  if  we 
were  able  to  do  it?  None  at  all.  It  would  stand  before  the 
court  just  as  it  does  now;  it  would  not  vary  the  issue  here  or 
the  question  presented  to  the  court.  There  would  remain  the 
question  of  fact  to  be  tried  upon  the  information  and  subsequent 
pleadings.  There  is  therefore  nothing  to  be  gained  by  greater 
specification,  and  that  should  not  be  required  unless  some  good 
reason  be  given  for  it.  It  could  have  no  effect  except  to  encumber 
the  record  here  with  details  of  proof  which  should  be  properly 
brought  out  upon  the  trial.  It  was  tu-ged  that,  inasmuch  as  the 
burden  was  cast  on  the  respondent  of  proving  his  own  election, 
the  affidavit  of  Toy  was  one  that  could  not  by  any  legal  possi- 
bility be  met.  Upon  this  foundation  an  ingenious  argument 
was  presented  which  formed  the  main  objection  to  the  sufficiency 
of  the  relator's  affidavit.  The  argtmient  rests  upon  a  fallacy. 
It  is  not  necessary  for  the  respondent  to  prove  his  own  election; 
the  burden  which  the  law  casts  upon  him,  if  leave  be  granted  to 
file  an  information,  is  to  show  by  what  warrant  he  exercises  the 
office  of  sheriff.  He  relieves  himself  of  that  burden  and  makes 
a  good  plea  in  behalf  of  the  information,  when  he  pleads  the 
ascertainment  of  the  plurality  of  nine  by  the  board  of  canvass, 
and  showing  the  commission  of  the  governor  in  pursuance  of  it. 
In  fact  it  is  doubtful  whether  he  would  be  required  to  do  more 
than  to  plead  his  commission.  Upon  such  a  plea  the  State  covdd 
with  safety  neither  demur  nor  take  issue;  it  would  be  compelled 
to  reply  by  way  of  confession  and  avoidance,  and  to  set  up  affirma- 
tively such  frauds  or  illegal  voting,  or  other  matter  of  that  natvire, 
as  would  be  sufficient  to  afford  a  satisfactory  answer  to  the  plea, 
and  upon  such  a  replication  the  burden  would  rest  upon  the  State 
to  prove  the  facts  alleged  in  it. 

Sufficient  evidence  to  support  a  plea  of  the  respondent's  com- 
mission exists  upon  the  records  of  this  court,  and  he  therefore  is 
in  a  position,  as  shown  by  the  petition  itself,  to  shift  from  him- 
self the  burden  concerning  which  so  much  was  said,  without 
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bringing  a  single  witness.  Certainly,  whatever  burden  rests  on 
him  in  limine  is  met  by  che  production  of  his  commission.  That 
this  view  is  correct  is  clearly  shown  by  the  case  of  The  People 
V.  Vanslyck,  4  Cow.,  297.  In  this  case  the  pleadings  are  re- 
ported in  full.  The  respondent,  who  was  a  sheriff,  pleaded  sim- 
ply his  election  and  qualification,  and  this  was  treated  as  a  good 
plea  in  bar  and  replied  to  specially  in  a  variety  of  replications 
all  of  which  confessed  the  election  and  set  up  matters  by  way  of 
avoidance.  Every  consideration  of  public  policy  demands  that 
the  purity  of  the  elective  franchise  shall  be  maintained  and  fraud 
exposed  and  punished.  This  can  be  most  successfully  accom- 
plished by  such  a  judicial  inquiry'  into  election  frauds,  as  will 
deter  like  attempts  in  the  future.  It  is  therefore  important  that 
mere  technicality  should  not  be  permitted  to  interpose  against 
the  fullest  and  freest  examination  of  such  frauds  in  any  case. 

The  decision  of  the  court  in  this  case  will  be  final.  If,  by 
such  decision,  the  rule  shall  be  discharged  upon  a  mere  tech- 
nical point,  it  may  deprive  the  relator  of  an  office  to  which  he 
may  have  been  fairly  elected,  and  confirm  the  title  of  the  re- 
spondent who  it  is  claimed  is  holding  his  office  by  reason  of 
fraud.  The  importance  of  the  decision  is  therefore  greatly  en- 
hanced by  the  fact  that  it  cannot  be  reviewed,  and  determines 
summarily  the  right  to  an  important  office  without  giving  the 
relator  an  opportunity  to  prove  the  facts  upon  which  his  right 
is  based. 

Comegys,  C.  J.  This  is  an  application  by  Purnal  J.  Lynch, 
who  was  a  candidate  for  the  office  of  sheriff  of  New  Castle 
Cotinty  at  the  general  election,  held  on  the  7th  day  of  Novem- 
ber last,  for  a  rule  upon  James  Martin— also  a  candidate  for  that 
office  at  the  same  time,  and  who  having  received  a  certificate  of 
his  election  from  the  board  of  canvass,  and  a  commission  from 
the  governor,  and  also  entered  into  recognizance  according  to 
law,  and  been  duly  qualified  according  to  the  constitution  of  the 
United  States  and  the  constitution  and  laws  of  this  State,  is  m 
the  exercise  of  the  duties  of  said  office— to  show  cause  why  an 
information  in  the  nature  of  a  quo  warranto  should  not  be  filed 
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and  a  writ  issued  requiring  him  to  show  by  what  warrant  he 
holds  the  said  office.     The  motion  is  supported  by  affidavits. 

In  showing  cause  against  the  rule,  the  respondent's  counsel 
filed  affidavits  in  behalf  of  their  client. 

They  also  took  the  ground,  among  other  points,  that  the  affi- 
davits in  support  of  the  rule  are  in  themselves  insufficient  for 
the  pirrpose.     If  that  be  so,  then  the  rule  must  be  discharged. 

There  does  not  appear  to  be  any  system  of  rules  with  respect 
to  affidavits,  but  it  may  be  taken  as  a  fact  that  in  all  affidavits 
filed  as  the  foundation  of  proceedings  to  open  election  by  ballot 
and  inquire  into  the  right  to  vote  of  persons  who  did  vote  thereat, 
there  should  be  set  forth  the  names  of  the  alleged  illegal  voters, 
where  illegal  voting  is  the  allegation;  if  their  names  are  un- 
known it  should  be  so  stated,  and  some  mode  or  means  of  iden- 
tification given,  for  the  reason  that  the  affirmative  of  the  issue 
in  quo  warranto  of  this  character  is  upon  the  respondent.  Al- 
though it  may  be  sufficient  for  him,  in  his  plea  to  the  writ,  to 
allege  his  commission,  recognizance  and  qualification  by  having 
taken  the  oaths  of  office,  yet  upon  a  replication  setting  forth 
facts  affecting  the  legality  of  votes  cast  or  of  the  election  itself, 
he  would  be  compelled  to  traverse  those  facts,  if  material  and 
properly  alleged,  and  tender  issue,  the  maintenance  of  which 
would  be  upon  him.  Now,  if  it  were  sufficient  simply  to  allege 
in  the  relator's  replication  that  a  certain  quantity  or  number  of 
illegal  votes  were  cast  for  the  respondent  at  certain  polls,  with- 
out giving  the  names  of  the  voters,  how,  if  the  issue  should  be 
made  up  by  a  traverse  of  that  averment  (as  it  would  have  to  be 
if  such  an  allegation  in  an  affidavit  were  sufficient),  would  it  be 
possible  for  the  respondent  to  produce  the  proof  that  such  quan- 
tity or  part  of  it  was  legal?  He  could  not  do  it  except  by  nega- 
tive testimony,  and  that  will  not  support  an  affirmative  allega- 
tion. The  pleadings  in  quo  warranto  must  have  the  same  legal 
qualities  as  those  in  other  cases;  in  fact,  from  the  quasi  criminal 
nature  of  informations,  they  should  have  the  same  elements  of 
certainty  as  an  indictment.  And  the  same  is  true,  of  course,  of 
the  affidavits  upon  which  the  writ  is  founded,  though  no  con- 
sequence would  be  given  to  defect  of  mere  form.     Take  the  case 
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of  any  affidavit  as  tha  foundation  of  legal  process,  civil  or  crim- 
inal, and  it  must  set  forth  facts  in  a  direct,  plain  and  circimistan- 
tial  manner,  in  order  to  show  the  defendant  just  what  he  will  be 
called  upon  to  answer.  And  this  is  particularly  true  where,  as 
here,  affidavits  may  be  answered  by  affidavits.  Without  partic- 
ular statement,  there  is  no  means  by  which  a  defendant  can  do 
more  than  deny  the  allegation,  such  as  it  may  be. 

The  relator  in  this  case  charges  the  casting  of  illegal  ballots 
at  several  voting  places,  but  he  does  not  state  the  name  of  any 
voter  who  cast  them,  nor  does  the  other  affiant,  Thomas  Toy, 
with  respect  to  those  alleged  by  him  to  have  been  cast  at  the 
polls  where  he  was  present.  Is  not,  therefore,  the  affidavit,  in 
such  case,  but  a  loose,  general  charge  of  fraud  and  illegality,  in 
the  sense  in  which  the  phrase  is  used  by  Lord  Kenyon  in  Rex 
V.  Sargent,  5  T.  R.,  466?  And  we  have  not  been  pointed  to 
any  case  where  the  names  of  the  alleged  unqualified  voters  were 
not  set  forth  in  the  proceedings;  in  fact,  I  have  seen  but  one 
case  where  the  illegality  of  voting  by  ballot  was  the  ground  of 
the  application,  and  in  it  (Rex  v.  Jefferson,  5  Bam.  &  Ad.,  855) 
lists  of  the  alleged  illegal  voters  appeared  by  affidavits.  How 
is  any  issue  to  be  made  up  by  trial,  without  notice  by  the  plead- 
ings, so  as  to  confine  the  proof  to  them?  What  votes  are  to  be 
investigated  on  the  ground  of  illegality?  If  none  can  be  made 
up  on  the  allegations  in  relator's  affidavit  (which  alone  can  appear 
in  the  writ  of  quo  warranto),  none  can  be  made  up  at  all.  This 
would  seem  to  be  conclusive. 

But,  further,  every  affidavit  in  any  case  ought  to  be  so  framed 
as  that  an  indictment  would  lie  upon  it  if  the  party  taking  it 
swear  falsely.  This  is  the  view  taken  by  Buller,  J.,  in  the 
above-cited  case  of  Rex  v.  Sargent.  In  that  case  he  said: 
"The  prosecutors  swear  to  no  facts  whatever.  No  indictment 
could  be  founded  on  their  affidavits." 

In  this  case  what  sort  of  indictment  could  be  founded  on  the 
affidavit  of  either  Lynch  or  Toy  with  respect  to  illegal  votes, 
the  material  subject  of  it?  Only  one,  and  this  would  require 
the  State  to  show  affirmatively  the  right  of  every  voter  to  take 
part  in  the  election;  it  could  not  be  done  inf erentially ;  it  would 
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not  be  enough  that  no  votes  were  objected  to.  The  State  cannot 
be  debarred  of  her  right  to  prosecute  for  perjury  by  defectively 
framed  affidavits,  nor  can  the  respondent  in  this  case  be  put  to 
the  trouble  and  expense  of  litigation  to  support  his  right  to  his 
office,  unless  he  may  know  beforehand,  from  the  prosecutor's 
affidavit,  whose  votes  they  are  the  legality  of  which  he  is  re- 
quired to  maintain.  The  affidavits  should  show  this  definitely 
and  although,  as  has  been  said,  there  does  not  appear  to  be  any 
system  of  rules  with  respect  to  affidavits,  there  are  still  certain 
requirements  with  respect  to  some  of  them  that  indicate  what 
should  be  adopted  as  rules  in  cases  of  affidavit  for  quo  warranto 
informations.  In  affidavits  to  hold  to  bail — that  in  affidavits  of 
cause  of  action — due  certainty  is  required.  It  is  an  invariable 
and  regular  rule  that  the  affidavit  must  be  as  positive  as  the 
nature  of  the  case  will  admit.  Pomp  v.  Ludvigson,  2  Bur. 
655;  1  Sel.,  p.  105.  As  the  affidavit  must  be  positive  with 
respect  to  the  actual  existence  of  the  debt,  so  it  must  be  certain 
as  to  the  description  of  the  cause  of  action.  Ibid.,  108.  The 
affidavit  must  be  clear,  certain  and  correct  in  the  language 
in  which  it  is  drawn.  It  should  be  such  an  oath  as  a  perjury 
can  be  assigned  upon.  The  most  trifling  inaccuracy  or  clerical 
mistake,  therefore,  will  render  it  defective,  as  where  an  affidavit 
of  debt  was  made  that  defendant  in  indebted,  instead  of  is  in- 
debted, the  court  held  it  defective  and  as  no  affidavit,  and  dis- 
charged defendant  on  common  bail,  because  no  perjury  could  be 
assigned  upon  it.  Ibid.,  109;  Reeks  v.  Groneman,  cited  2  Wil., 
225.  In  the  coiirt  of  common  pleas  in  England  supplementary 
affidavits  were  allowed,  but  "only  allowed  where  the  original 
affidavit  is  in  itself  a  good  one,  such  as  perjury  can  be  assigned 
upon."  Ibid.,  115.  This  is  sufficient  to  show  the  degree  of 
certainty  required  in  affidavits  of  cause  of  action — which,  in 
effect,  the  relator's  affidavits  are — and  will  make  plain  the 
remark  of  Justice  Butler,  before  quoted. 

Suppose  the  knowledge  of  the  affiants  not  to  be  loose,  as  well 
as  their  affidavits,  where  was  the  difficulty  in  naming  the  illegal 
voters?  How  can  we  imagine,  in  fact,  knowledge  of  illegal 
votes,  and  not  at  the  same  time  knowledge  of  the  names  of  those 
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who  cast  them?  We  cannot,  for  the  name  of  every  voter  is 
announced  audibly  when  he  hands  in  his  ballot.  There  was  no 
difficulty,  therefore,  in  giving  the  names  of  non-resident  voters 
in  this  case.  Neither  could  there  have  been  any  in  the  case  of 
the  alleged  forged  tax  receipts  upon  which  any  one  voted;  for 
no  valid  receipts  could  be  made  by  any  person  other  than  the 
collector,  and  it  was  his  duty  to  be  present  at  the  place  of  voting 
to  receive  taxes,  from  the  opening  to  the  closing  of  the  polls,  and 
he  must  be  taken  to  have  been  there,  no  proof  or  suggestion 
having  been  offered  that  he  was  not. 

Again,  it  appears,  by  the  affidavit  of  Thomas  Toy,  that  he 
was  present  at  the  place  of  voting  in  North  Christiana  district 
from  the  opening  to  the  closing  of  the  polls.  Now,  why  did 
not  he,  or  some  other  person  of  his  side — for  instance,  the  judge 
of  the  election  of  his  politics — make  objection  to  taking  the 
votes  of  the  thirty  non-residents  who  used  fraudulent  tax  re- 
ceipts? It  is  not  alleged  in  his  affidavit  that  he  or  any  one  else 
opposed  their  voting,  and  (what  is  significant)  it  is  r.ot  stated 
that  no  one  krew  of  the  fact  of  illegality  of  those  thirty  votes 
iintil  it  was  tco  late  to  object.  He  would,  most  probably,  have 
said  so  if  such  had  been  the  fact.  No  objection  was  made,  we 
may  be  sure,  or  proof  would  have  been  offered  of  the  fact. 

We  have  a  case,  then,  of  an  application  to  m.ake  absolute  a 
rule  for  a  writ  of  quo  warranto  against  a  sheriff  in  office,  with 
all  the  legal  muniments  of  title  and  exercising  its  duties,  upon 
two  affidavits  alleging  no  material  fact  which  can  be  embodied 
in  the  writ  in  such  a  traversable  shape  as  the  rules  of  pleadings 
require,  and  upon  which  the  affiants  could  be  prosecuted  for  per- 
jury if  they  swore  falsely.  The  certainty  required  in  an  indict- 
ment could  not  be  observed  except  by  averring  what  is  sworn 
to  as  a  negative  fact,  which  averment  would  open  an  inquiry 
into  the  legaUty  of  every  vote  cast  at  the  North  Christiana  polls 
for  James  Martin,  with  no  power  to  make  any  man  tell  how  he 
voted.  Such  a  requirement  would  be  wholly  impracticable  in 
its  execution. 

Upon  the  ground,  therefore,  of  the  insufficiency  of  the  affi- 
davits, not  regarding  the  uncertainty  of  knowledge  about  the 
illegality  sworn  to,  I  think  this  rule  should  be  discharged. 

3Z 
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Houston,  J.  The  ancient  writ  of  quo  warranto  for  which  an 
information  in  the  nature  of  the  writ  seems  to  have  become  at 
an  early  period  the  general  substitute,  was  a  high  prerogative 
writ  in  the  nature  of  a  writ  of  right  for  the  king  in  the  country 
from  which  we  have  derived  it,  against  one  who  had  usurped 
or  claimed  any  office,  franchise  or  liberty  of  the  crown,  to  in- 
quire by  what  authority  he  supported  his  claim  to  it,  in  order 
to  determine  the  right.  And  as  such  offices,  franchises  or  liber- 
ties in  their  origin  pertain,  as  high  prerogative  rights,  to  the 
king  exclusively,  and  could  only  be  obtained  and  held  by  gift 
or  grant  from  him,  any  one  in  the  possession  of  such  an  office 
or  franchise  was  commanded  by  the  writ  to  show  by  what  au- 
thority he  held  or  exercised  it,  he  was,  of  course,  brought  into 
direct  conflict  with  the  king  himself  before  the  tribtmal  that  was 
to  try  it,  as  claiming  a  high  prerogative  right  pertaining  to  the 
sovereign  alone,  and  which  could  only  vest  in  a  subject  by  actual 
grant  to  him  or  his  ancestors.  And,  accordingly,  in  such  a  con- 
test it  was  early  ruled  and  established  that  it  was  absolutely 
incimibent  upon  the  defendant  in  it  to  show  to  the  satisfaction 
of  the  court  that  he  had  a  good  and  valid  title  in  law  to  the 
office  or  franchise  in  question,  and  if  he  failed  to  do  so,  it  was 
pronoimced  a  usurpation  on  the  rights  of  the  crown,  and  judg- 
ment of  ouster  was  rendered  against  him.  And  the  coiu"ts  in 
this  coimtry  have  followed  this  ruling  quite  rigidly  in  cases  of 
information  in  the  nature  of  a  writ  of  quo  warranto,  although 
we  have  no  crown  and  no  king  and  no  prerogative  rights  under 
our  republican  forms  of  government  and  of  popular  elections 
to  public  offices  such  as  the  one  now  under  consideration. 

It  was  also  at  an  early  period  equally  well  settled  in  the  courts 
of  England  that  an  information  in  the  nature  of  a  writ  of  quo 
warranto  should  be  granted  as  a  matter  of  course  whenever  ap- 
plied for  in  the  proper  form,  but  the  propriety  of  the  practice  had 
before  been  questioned  by  Lord  Mansfield  and  all  the  judges 
then  sitting  with  him  in  the  Court  of  King's  Bench,  as  early  as 
the  year  1766,  in  the  case  of  Rex  v.  Waroper,  4  Burr.,  1963,  in 
which  after  referring  to  a  previous  case  which  the  court  had 
discharged  the  rule  obtained  against  the  defendant,  without  send- 
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ing  the  question  to  a  jury,  he  remarked  in  regard  to  the  case 
then  before  the  court  that  "it  would  be  very  grievous  that  the 
information  should  go  of  course.  And  it  would  be  a  breach  of 
trust  in  the  court  to  grant  it  as  of  course;  on  the  contrary  the 
coxirt  are  to  exercise  a  sound  discretion  upon  the  particular  cir- 
cumstances of  every  case."  And  the  same  court  expressed  the 
same  opinion  in  the  succeeding  cases  of  Rex  v.  Dawes,  4  Burr., 
2022,  2120,  2277;  Rex  v.  Stacey,  1  T.  R.,  1.  Some  twenty 
years  later,  reaffirming  the  same  principle,  Lord  Mansfield  again 
remarked,  "I  remember  when  it  was  so  much  the  practice  of  the 
court  to  grant  quo  warranto  informations  as  of  coiirse,  that  it 
was  held  prudent  never  to  show  cause  against  the  rule,  for  fear 
of  disclosing  the  grounds  on  which  the  party  went.  But  now, 
since  these  matters  have  come  more  under  consideration,  it  is  no 
longer  a  motion  of  course,  and  the  court  are  bound  to  consider 
all  the  circimi stances  of  the  case  before  they  disturb  the  peace 
and  qmet  of  any  corporation."  The  corporation  referred  to  was 
that  of  the  borough  of  Winchelsea,  and  the  point  to  be  considered 
was  whether  one  Marten  was  duly  elected  mayor  of  it,  on  which 
election  the  validity  of  the  defendants'  franchise,  as  a  freeman 
of  the  borough,  depended;  the  quo  warranto  information  moved 
against  him  was  to  show  by  what  authority  he  claimed  the  fran- 
chise. And  the  ruling  on  this  point,  as  above  stated,  has  been 
recognized  and  reaffirmed  in  all  the  cases  of  the  kind  which  have 
followed  it,  both  in  that  country  and  in  this,  until  it  is  now  be- 
come a  settled  rule  that  it  is  always  in  the  discretion  of  the  court 
to  grant  or  withhold  an  information  in  this  natxire,  and  to  this 
end  that  they  are  botind  to  exercise  a  sound  discretion  upon  con- 
sideration of  the  particular  circumstances  in  each  case.  Cole  on 
Criminal  Information,  etc.,  56  Law  Libr.,  165;  High's  Ex. 
Leg.  Rem.,  §  605. 

It  has  also  been  decided  that  when  the  evidence  presented  to 
the  court  in  the  affidavits  for  and  against  the  rule  to  show  cause, 
is  conflicting,  and  is  not  such  as  to  raise  a  fair  doubt  on  which 
side  the  balance  inclines  upon  the  question  of  fact  presented,  the 
court  should  not  grant  the  application,  or  make  the  rule  abso- 
lute.    The  King  v.   Mein,  3  T.  R.,  596.     And  in  a  later  case 
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Lord  Kenyon  states  that  the  rule  on  this  point  in  still  stronger 
terms,  which  was  upon  a  rule  on  the  defendant  to  show  cause  why 
an  information  in  the  nature  of  a  quo  warranto  should  not  be 
filed  against  him  for  exercising  the  office  of  bailiff  of  the  borough 
of  Seaford,  the  charter  of  which  provided  that  the  inhabitants 
and  tenants  resident  in  it  should  annually  elect  on  the  day  stated 
some  person  from  among  themselves  to  be  the  bailiff  of  it,  and 
the  affidavits  on  the  part  of  the  relator  stated  "that  the  defend- 
ant was  not  resident  within  the  borough  at  the  time  of  his  elec- 
tion, as  was  required  and  made  necessary  b\'  the  charter,  or  ac- 
cording to  the  true  meaning  and  intent  of  the  same,"  which  was 
contradicted  by  affidavits  on  behalf  of  the  defendant  to  the  effect 
that  he  had  rented  a  house  in  the  borough  on  the  28th  of  Sep- 
tember preceding  for  one  year,  and  that  he  and  his  servant  had 
slept  in  it  that  night,  and  quitted  Seaford  the  next  day  after  the 
election,  but  he  had  been  there  again,  and  resided  and  slept  in 
the  same  house  on  the  23d  and  24th  of  October  last.  For  the 
relator  it  was  argued  that  this  was  a  mere  colorable  residence; 
and  further  that  whether  it  was  a  colorable  or  a  bona  fide  resi- 
dence, was  a  question  of  fact  for  the  consideration  of  a  jury;  and 
the  very  circumstance  of  its  being  disputed  was  decisive  to  show 
that  the  rule  should  be  made  absolute  in  order  that  the  jury 
might  determine  that  question.  But  Lord  Kenyon,  C.  J.,  said 
"I  cannot  forbear  reprehending  the  manner  in  which  the  prose- 
cutor's case  has  been  laid  before  the  court;  the  affidavits  on  his 
part  contain  nothing  but  a  loose  general  charge  against  the  de- 
fendant. When  Lord  Mansfield  first  came  into  this  court  he  found 
informations  in  the  nature  of  a  quo  warranto  were  had  almost 
for  the  asking,  but  he  soon  saw  the  impolicy  and  vexation  of 
such  a  rule;  and  therefore  before  he  granted  any  such  applica- 
tion he  canvassed  the  case,  and  unless  he  foxind  strong  grounds 
for  questioning  the  defendant's  title,  he  (and  the  court  sitting 
with  him)  always  refused  to  let  the  information  go.  Such  is  the 
conduct  which  I  am  inclined  to  pursue;  and  therefore  I  shall 
consider  all  the  circumstances  of  this  case."  The  King  v.  Sar- 
gent, 5  T.  R.,  466.  These  cases  have  been  followed  by  so  many 
rulings  to  the  same  effect  in  England  that  Mr.  Cole,  an  English 
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writer  of  acknowledged  authority  on  the  subject,  says  that  this 
is  now  the  settled  doctrine  in  the  courts  of  that  country.  Cole 
on  Criminal  Information,  etc.,  56  Law  Libr.,  165.  And  it  also 
appears  to  have  been  as  generally  recognized  in  the  courts  of  this 
country,  among  which  we  have  a  case  in  the  time  of  Gibson,  C. 
J.,  In  Pennsylvania,  in  which  he  even  likened  the  status  of  the 
court  in  such  a  case  to  that  of  an  inquest  between  an  accuser  and 
the  accused,  to  which  the  inculpatory  evidence  should  be  sub- 
mitted before  he  could  be  sent  before  a  jury  to  be  tried  for  the 
alleged  usurpation.     Commonwealth  v.  Jones,  12  Pa.,  365. 

It  has  also  been  held  that  to  entitle  a  party  to  such  an  infor- 
mation on  the  ground  that  the  person  holding  the  office  had  not 
been  elected  by  a  majority  of  the  legal  votes,  the  relator  must 
by  affidavit  make  out  a  prima  facie  case  to  the  satisfaction  of  the 
coiut.  Rex  V.  Mashiter,  6  Ad.  and  Ell.,  153;  1  Nev.  and  P., 
314;  Rex  v.  Sanford,  1  Nev.  and  P.,  328;  and  at  this  stage  of 
the  proceeding  the  court  becomes  the  judges  of  the  evidence,  as 
well  as  of  the  law  in  the  case,  and  of  the  weight  and  credibility 
of  the  testimony  produced  before  them  when  the  affidavits  filed 
for  and  against  the  application  are  contradictory  in  their  char- 
acter. In  the  case  before  us  there  is  but  one  affidavit  on  behalf 
of  the  relator,  Pumal  J.  Lynch,  in  addition  to  his  own  annexed 
to  his  petition  in  the  usual  form,  in  support  of  the  allegations 
contained  in  it,  while  on  behalf  of  the  respondent,  Martin,  there 
are  five  affidavits  filed  in  addition  to  his  own  annexed  to  his 
answer,  also  in  the  usual  form.  The  only  disputed  matters  of 
fact  alleged  and  deposed  to  by  the  relator  in  his  petition  are  as 
follows:  that  at  the  general  election  held  in  New  Castle  County 
on  the  7th  day  of  November  last  in  which  he  and  the  respond- 
ent were  the  principal  competing  candidates  for  the  office  of 
sheriff,  and  in  which,  according  to  the  official  returns  of  it,  the 
respondent  received  but  seven  more  votes  than  he  did  for  the 
office,  there  were  cast  by  divers  persons  not  legally  qualified  to 
vote,  a  large  number  of  ballots  which  were  counted  for  the  re- 
spondent, that  is  to  say,  in  the  election  district  known  as  Chris- 
tiana north  election  district  in  Christiana  hundred,  there  were 
thirty-seven  ballots  cast  by  persons  who  were  not  then  residents 
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of  said  election  district  and  were  not  qualified  to  vote  fherein, 
and  thirty-seven  ballots  cast  by  persons  who  had  not  paid  within 
two  years  a  coirnty  tax  which  had  been  assessed  at  least  six 
months  before  said  election.  That  in  the  election  district  known 
as  Christiana  south  election  district  in  Christiana  hundred, 
there  were  three  ballots  cast  by  persons  who  were  not  then  resi- 
dents of  said  election  district  and  were  not  qualified  to  vote 
therein,  and  three  ballots  were  cast  by  persons  who  had  not  paid 
within  two  years  a  county  tax  which  had  been  assessed  at  least 
six  months  before  the  said  election,  and  there  were  two  ballots 
cast  by  persons  who  theretofore  had  been  convicted  of  crimes 
deemed  by  law  felony,  and  were  thereby  disqualified  from  vot- 
ing therein"  and  all  of  which  ballots  were  counted  for  the  re- 
spondent. That  in  the  election  district  known  as  the  Seventh 
Election  District  of  the  City  of  Wilmington,  there  were  thirteen 
ballots  cast  by  persons  who  were  not  then  residents  of  said  election 
district  and  were  not  qualified  to  vote  therein,  and  thirteen  bal- 
lots cast  by  persons  who  had  not  paid  within  two  years  a  county 
tax  which  had  been  assessed  at  least  six  months  before  said  elec- 
tion, and  all  of  which  ballots  had  been  coimted  for  the  respond- 
ent. That  in  the  eleventh  election  district  of  the  city  of 
Wilmington  there  were  thirty  ballots  cast  by  persons  who  were 
not  then  residents  of  said  election  district,  and  were  not  qualified 
to  vote  therein,  and  thirty  ballots  were  cast  in  said  election  dis- 
trict by  persons  who  had  not  paid  within  two  years  a  county  tax 
which  had  been  assessed  at  least  six  months  before  the  said  elec- 
tion; all  of  which  ballots  were  coimted  for  the  respondent. 
And  that  the  whole  number  of  illegal  ballots,  so  cast  and  counted 
for  the  respondent  amounted  to  eighty-five  votes,  and  if  deducted 
from  the  whole  nimiber  of  votes  cast  for  him  in  the  county  for 
the  office,  which  was  seventy-nine  hundred  and  eighty-six,  there 
would  remain  but  seventy-nine  hundred  and  one,  or  seventy-six 
votes  less  than  the  whole  number  of  votes  (seventy-nine  hundred 
and  seventy-seven)  cast  for  the  relator. 

But  as  the  counsel  for  the  respondent,  in  their  argument  on 
showing  cause  against  the  rule,  took  the  ground  that  inasmuch 
as  the  relator,  in  his  affidavit  to  his  petition  and  the  foregoing 
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allegations  contained  in  it,  does  not  swear  positively  and  directly 
to  the  truth  of  these  statements  upon  his  own  actual  knowledge 
of  them,  but  only  to  his  belief  in  them,  which  might  have  been, 
and  doubtless  was,  founded  on  information  merely,  it  could  not 
be  considered  as  sufficient  proof  of  any  one  of  the  allegations 
contained  in  it  as  to  any  of  the  illegal  votes  which  he  asserts 
were  cast  and  counted  for  the  respondent,  his  affidavit  to  his 
petition  being  in  the  following  words  simply:  "Before  the  pro- 
thonotary  of  this  court  comes  Pumal  J.  Lynch,  the  petitioner 
above  named,  and  being  by  me  solemnly  sworn  according  to 
law,  says  that  what  is  contained  in  the  foregoing  petition,  so  far 
as  concerns  the  deponent's  act  and  deed,  is  true,  and  that  what 
relates  to  the  act  and  deed  of  any  other  person  he  believes  to  be 
true."  It  is  apparent  from  the  tenor  of  this,  and  marked  dis- 
crimination between  his  own  act  and  the  act  of  any  other  person 
referred  to  in  it,  that  so  much  of  it  as  relates  to  the  act  of  any 
other  person  or  persons  is  based  on  hearsay  and  information 
merely,  and  it  is  equally  apparent  that  he  must  have  received, 
by  hearsay  from  a  number  of  persons  present  on  that  day  in  the 
several  election  districts  mentioned,  the  information  on  which 
he  rests  his  sworn  belief  that  there  were  eighty-five  illegal  votes 
polled  at  them  that  day  for  the  respondent.  But  it  is  not 
directly  alleged  anywhere  in  the  petition  that  any  of  the  alleged 
tmqualified  voters  referred  to  in  it  voted  for  the  respondent,  but 
indirectly  or  by  implication  only  is  expressed  in  the  allegation 
several  times  repeated  in  the  same  words,  that  there  were  so 
many  illegal  votes  cast  by  unqualified  persons  in  the  election 
districts  named,  and  that  they  were  all  cotmted  for  the  re- 
spondent. 

But  the  rule  of  law  requires  that  the  affidavits  made  in  sup- 
port of  an  application  for  an  information  in  the  nature  of  a  writ 
of  quo  warranto  shall  be  complete  and  sufficient  in  every  respect, 
and  contain  positive  allegations  and  a  precise  statement  of  the 
facts  on  which  the  prosecutor  assails  the  title  of  the  respondent 
to  the  office  or  franchise  in  question.  Cole  on  Criminal  Infor- 
mation, etc,  178;  High's  Ex.  Leg.  Rem.,  §  733;  3  Steph.  N.  P., 
2460;   King  v.   Newling,  3  T.  R.,  310;   King  v.   Lane,   5   Bam. 
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&  Aid.,  488;  Rex  v.  Sargent,  5  T.  R.,  466.  And  although 
such  an  affidavit  to  the  following  purport;  that  the  deponent 
"luiderstands  and  believes,"  or  "has  heard  and  believes,"  or 
"has  been  informed  and  believes,"  when  it  has  reference  to 
statements  alleging  a  usiirpation  of  the  office  merely,  has  been 
considered  sufficient  under  certain  circumstances,  as  where  the 
usurpation  was  not  denied  by  the  respondent,  who  made  no 
answer  to  the  application,  but  the  rule  is  otherwise  when  the 
allegations  go  to  the  validity  of  the  title  of  the  respondent  to 
the  office  in  question.  Rex  v.  Harwood,  2  East.,  177;  Rex  v. 
Blythe,  6  B.  &  C,  240.  And  as  in  this  case  the  allegations  in 
the  petition  and  affidavit  of  the  relator  go  directly  to  the  validity 
of  the  title  of  the  respondent  to  the  office  in  controversy,  and 
there  never  having  been  any  question  or  dispute  from  the  incep- 
tion of  the  proceedings,  as  to  the  fact  that  the  respondent  has 
been  formally  sworn  in,  and  is  now  in  full  possession  of  and 
exercising  the  functions  of  the  office,  but  which  the  relator  al- 
leges is  by  usurpation  merely  and  without  any  legal  right  or 
title  to  it,  tmder  the  rule  of  law  before  stated  we  must  hold  the 
affidavit  of  the  relator  to  be  insufficient  to  support  any  of  the 
allegations  contained  in  his  petition  in  reference  to  the  alleged 
illegal  votes  cast  in  the  said  several  election  districts  mentioned 
in  it.  Besides,  the  weight  and  credibility  of  it  as  evidence  in 
the  case  is  justly  subject  to  the  animadversion  that  it  is  made  in 
his  own  interest. 

The  other  affidavit  tiled  on  behalf  of  the  relator  is  that  of 
Thomas  Toy,  and  declares  that  on  the  day  of  the  election  he 
was  present  at  the  voting  place  in  the  said  election  district  in 
Christiana  hundred  in  said  county,  known  as  Christiana  north 
election  district,  from  the  opening  to  the  closing  of  the  polls  on 
that  day;  that  on  that  day,  and  at  the  said  voting  place,  there 
were  cast  thirty  votes  for  James  Martin  for  the  office  of  sheriff 
of  New  Castle  county  by  persons  who  were  not  then  residents 
of  the  said  election  district,  that  none  of  said  persons  had  within 
two  years  next  before  said  election  paid  a  county  tax  which  had 
been  assessed  at  least  six  months  before  the  said  election,  but,  in 
fact,  they  voted  in  said  district  on  forged  tax  receipts.     This,  it 
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will  be  observed,  relates  only  to  the  election  in  Christiana  north 
election  district,  and  excluding  the  affidavit  of  the  relator  as 
insufficient,  for  the  reason  before  stated,  it  constitutes  the  only 
evidence  we  have  before  us  to  support  the  allegations  of  the  re- 
lator in  his  petition  in  regard  to  the  illegal  votes  alleged  to  have 
been  cast  in  any  of  the  election  districts  mentioned  in  it.  It  is 
free,  however,  from  the  defect  objected  to  and  allowed  against 
the  affidavit  of  the  relator,  for  it  is  direct  and  positive  in  its 
statements  and  purports  to  be  based  on  his  own  knowledge,  and 
not  on  his  belief  merely;  but  in  considering  the  degree  of  weight 
and  credit  to  be  given  to  it,  we  must  not  overlook  the  fact  that 
it  does  not  agree  with  the  affidavit  of  the  relator  in  the  number 
of  illegal  votes  alleged  by  them  respectively  to  have  been  cast 
for  the  respondent,  even  in  the  election  district  to  which  this 
affidavit  only  applies;  for  relator  alleges  the  number  to  have 
been  thirty-seven,  but  Mr.  Toy  only  thirty.  Now,  whence  this 
discrepancy,  and  how  could  it  have  occurred  between  the  relator 
and  his  other  only  witness  to  the  alleged  illegal  votings  in  that 
election  district  in  a  matter  of  vital  importance  to  this  prosecu- 
tion? And  does  not  such  a  disagreement  in  their  statements 
warrant  a  grave  doubt  whether  either  of  them  is  correct  or  re- 
liable, because  if  the  rule  of  law  requires  that  the  affidavit  of 
the  relator  shall  contain  a  precise  statement  of  the  facts  upon 
which  he  relies  to  disprove  the  claim  or  title  of  the  respondent 
to  the  office,  it  must,  at  the  same  time,  be  of  no  less  importance 
to  him  that  the  facts  alleged  must  be  proved  by  clear  and  con- 
clusive evidence,  and  that  where  he  has  but  one  witness  to  a 
most  material  fact  alleged  by  him,  the  affidavit  of  that  witness 
should  be  entirely  consistent  with  his  own. 

But  on  the  other  side  we  have  the  answer  and  affidavit  of  the 
respondent.  He  alleges,  also  under  oath,  that  at  the  general 
election  held  pursuant  to  law,  on  the  7th  day  of  November  last, 
he  was  one  of  the  persons  voted  for  as  a  candidate  for  the  office 
of  sheriff  of  New  Castle  County,  and  that  the  said  Purnal  J. 
Lynch  and  George  J.  Pennington  were  the  other  persons  voted 
for  as  candidates  for  said  office.  That,  pursuant  to  the  statute 
in  that  behalf,  the  inspectors  of  said  county  met  at  the  county 
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court-house  in  the  city  of  Wihnington  and  county  aforesaid,  on 
the  Thursday  next  following  the  said  election,  it  being  the  9th 
day  of  November  last,  together  with  the  sheriff  of  said  county, 
as  a  board  of  canvass,  and  did  then  and  there  canvass  the  returns 
made  of  the  votes  for  the  office  of  sheriff  of  said  county,  and 
the  certificates  retiimed  by  the  inspectors  were  opened  and  read. 
That  the  said  certificates  were  by  the  said  board  of  canvass  held 
and  taken  to  be  conclusive  evidence  of  the  result  of  said  elec- 
tion, and  that  the  votes  shown  by  said  certificates  to  have  been 
cast  throughout  the  said  county  for  the  office  of  sheriff,  being 
calculated  from  the  said  certificates,  the  result  was,  that  in  said 
county  deponent  had  received  seven  thousand  nine  hundred  and 
eighty-six  votes,  and  the  said  Purnal  J.  Lynch  had  received  seven 
thousand  nine  hundred  and  seventy-seven  votes,  and  George  J. 
Pennington  had  received  sixteen  votes,  and  Thomas  Ford  had 
received  one  vote,  and  James  Oldham  had  received  one  vote. 
That  by  the  said  certificates  it  appeared  that  deponent  had  re- 
ceived nine  more  votes  for  said  office  than  the  number  received 
by  the  said  Purnal  J.  Lynch.  That  the  sheriff  and  eighteen 
(not  sixteen,  as  stated  in  the  petition  of  the  said  Purnal  J.  Lynch) 
of  the  inspectors  present  signed  the  two  certificates  that  depo- 
nent had  been  duly  chosen  to  the  office  of  sheriff,  as  stated  in 
said  petition.  That  one  of  said  certificates  was  delivered  to  the 
governor,  who  thereupon,  on  the  16th  day  of  November  last, 
duly  commissioned  deponent  as  sheriff  of  New  Castle  County, 
and  deponent,  having  taken  the  oath  of  office,  entered  upon  the 
performance  of  the  duties  of  said  office,  and  has  since — to  wit, 
on  the  27th  day  of  November  last — entered  into  recognizance 
in  the  superior  court  in  and  for  the  coimty  aforesaid,  and  now 
occupies  and  performs  the  duties  and  receives  the  emoluments 
of  it.  That  this  deponent  is  informed,  and  verily  believes  that 
at  said  election  he  was  duly  elected  and  chosen  to  said  office  by 
a  plurality  of  all  legal  votes  cast  and  counted  for  said  office, 
and  that  he  is  informed,  and  verily  believes,  that  no  illegal  vote 
or  votes  was  or  were  cast  and  counted  for  him  either  in  Christi- 
ana north  election  district  or  in  any  other  election  district  in  said 
county.     That  deponent  is  informed,  and  verily  believes,  that  a 
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large  number  of  illegal  votes  were  cast  and  counted  at  said  elec- 
tion for  the  said  Pumal  J.  Lynch,  and  that  deponent  did,  in 
fact,  receive  a'  much  greater  number  than  nine  legal  votes  for 
said  office  more  than  the  number  of  legal  votes  received  for  said 
office  by  the  said  Pumal  J.  Lynch. 

The  answer  and  affidavit  of  the  respondent  traverses  and  de- 
nies all  the  allegations  of  the  relator  as  to  the  illegal  votes  cast 
and  counted  for  him  in  the  several  election  districts  specified  in 
his  petition  as  fully  and  directly  as  it  coidd  have  been  done 
under  the  general  terms  in  which  the  allegations  are  made, 
without  naming  any  of  the  persons  who  are  alleged  to  have  so 
voted.  There  are  also  filed,  on  behalf  of  the  respondent,  the 
affidavits  of  five  other  persons,  all  of  which  relate  exclusively 
to  the  charge  made  by  the  relator  as  to  the  illegal  votes  cast  in 
the  Christiana  north  election  district,  and  the  first  of  which  pre- 
sented and  read  to  us  was  that  of  James  J.  Vincent,  in  which 
he  states  that  he  was  the  inspector  of  the  election  on  that  day  in 
that  election  district,  and,  as  such  inspector,  presided  at  it,  re- 
ceived all  of  the  ballots  cast,  and  was  present  throughout  said 
election  from  the  beginning  to  the  end  of  it,  with  the  exception 
of  about  five  minutes  while  he  was  eating  dinner,  but  even  then 
he  was  still  seated  in  the  room,  with  his  face  towards  the  window 
of  it,  through  which  the  ballots  were  received  and  deposited  in 
the  box,  and  not  more  than  tenor  twelve  feet  from  the  window, 
and  where  he  could  still  see  all  the  ballots  that  were  cast  during 
that  time,  and  during  which  time  Charles  Green,  one  of  the 
judges  of  said  election  in  said  district,  received  the  ballots  at 
the  window,  but  not  above  ten  ballots  were  received  during 
that  interval.  That  he  was  in  a  position  to  see  all  the  tickets 
or  ballots  voted  at  said  election,  and  that  there  were  not  more 
than  ten  or  twelve  open  tickets  voted  at  it,  with  their  face  or 
list  of  candidates  exposed  to  view,  and  that  every  one  of  the 
tickets  so  voted  was  headed  with  the  words,  "Democratic  Party," 
and  that  no  open  ticket,  with  the  names  of  the  candidates  thereon 
exposed  to  view,  headed  with  the  words,  "Republican  Party," 
were  handed  in  to  the  said  election  officers  or  were  voted  at  said 
election;  but,  on  the  contrary,  every  such  ticket  was  folded  when 
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voted,  and  so  folded  that  the  names  of  the  candidates  thereon 
could  not  be  seen,  and  that  it  was  impossible  for  Thomas  Toy 
or  any  other  person  to  see  or  know  that  any  person  voted  for 
James  Martin  for  sheriff,  unless  such  voter  showed  him  his  ticket 
before  he  voted  it.  That  the  said  Thomas  Toy  was  not  present 
at  the  said  polls  throughout  the  said  election  from  the  beginning 
to  the  close  of  it,  but  was  absent  therefrom  several  times,  and  in 
the  aggregate  about  one  hour,  to  the  best  of  his  belief.  That 
there  were  eight  hundred  and  twenty-one  votes  cast  for  the  can- 
didates for  the  office  of  sheriff  at  the  said  election  in  the  said 
district;  that  he  has  an  extensive  acquaintance  with  the  voting 
population  of  it,  and  verily  believes  that  there  were  no  illegal 
votes  counted  at  said  election  for  James  Martin  for  said  office, 
and  to  which  he  added,  in  his  supplemental  affidavit — taken  two 
days  afterwards — that  he  has  no  knowledge  of  any  forged  tax 
receipt  or  receipts  having  been  used  at  said  election  as  evidence 
of  the  qualification  of  any  person  or  persons  to  vote,  or  for  any 
other  purpose;  that  the  only  ballot  cast  at  said  election  which 
was  not  counted  was  a  double  ballot  for  said  James  Martin  for 
sheriff,  and  that  all  the  time  the  said  Thomas  Toy  was  present 
at  the  polls  of  the  said  election,  as  stated  in  his  former  affidavit, 
he  was  openly  and  actively  canvassing  in  support  of  the  election 
of  the  said  Pumal  J.  Lynch  to  the  said  office  of  sheriff. 

The  next  is  the  affidavit  of  the  said  Charles  Green  who  says 
that  he  was  one  of  the  judges  of  election  at  the  said  election  and 
was  present  at  it  in  that  capacity  from  the  opening  to  the  close 
of  it,  and  presided  over  it  during  the  time  Mr.  Vincent,  the  in- 
spector, was  eating  his  dinner,  and  received  the  ballots  as  they 
were  handed  in  at  the  window,  not  more  than  eight  or  ten  dur- 
ing that  time.  That  he  was  in  a  position  inside  of  the  window 
during  the  whole  election  to  see  all  the  tickets  or  ballots  as  they 
were  handed  in  at  the  window  and  deposited  in  the  ballot  box, 
and  that  he  did  not  see  at  any  time  during  the  election  upon  any 
ticket  or  ballot  handed  in  a  heading  for  the  Republican  party, 
or  the  name  of  James  Martin  for  sheriff,  all  such  ballots  being 
folded.  That  he  has  no  knowledge  of  any  forged  tax  receipt  or 
receipts  being  used  at  said  election  as  evidence  of  the  qualifica- 
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tion  of  any  person  or  persons  to  vote;  and  that  he  has  an  exten- 
sive acquaintance  with  the  voting  population  of  Christiana  north 
election  district,  and  verily  believes  there  was  not  counted  at 
said  election  in  said  district  any  illegal  votes  for  the  said  James 
Martin  for  the  office  of  sheriff,  the  only  vote  cast  at  said  election 
and  not  counted  being  a  double  ballot  for  the  said  James  Mar- 
tin for  said  office. 

The  next  is  the  affidavit  of  Geneal  Henry  Du  Pont  in  which 
he  states  that  he  is  a  resident  and  qualified  elector  of  Christiana 
north  election  district,  and  was  present  at  the  said  election  in 
it  from  the  opening  to  the  close  of  it,  with  the  exception  of  about 
one  hour  when  he  was  absent  at  dinner,  and  that  during  his 
presence  at  it  as  aforesaid  he  was  standing  close  to  the  window 
through  which  the  ballots  were  handed  in  to  the  election  officers, 
engaged  in  scrutinizing  the  conduct  of  said  election  and  watch- 
ing the  balloting,  and  was  during  his  presence  at  the  said  polls 
as  aforesaid  in  a  position  as  advantageous  for  seeing  the  ballots 
as  and  when  they  were  cast,  as  was  that  occupied  by  Thomas 
Toy,  or  by  any  other  person,  unless  it  might  have  been  by  the 
officers  holding  the  election,  and  that  he  saw  no  ballot  or  ballots 
voted  at  said  election  with  the  names  of  the  candidates  thereon 
exposed  to  his  view,  or  to  the  view  of  any  other  person,  as  he 
verily  believes,  outside  of  said  window,  nor,  so  far  as  he  knows, 
to  the  view  of  any  person  inside  of  it.  That  he  has  an  extensive 
acquaintance  with  the  voting  population  of  said  election  dis- 
trict, and  has  no  reason  to  believe  that  there  was  cast  at  said 
election  any  illegal  vote  for  James  Martin  for  sheriff,  with  the 
exception  of  a  double  ballot  which  he  has  been  informed  was 
cast,  but  not  counted  for  him  by  the  officers  of  the  said  election. 
And  that  he  has  no  knowledge  that  any  forged  tax  receipt  or 
receipts  was  or  were  used  at  said  election,  as  evidence  of  the 
qualification  of  any  person  to  vote  at  it;  that  Thomas  Toy  was 
not  present  at  said  polls  during  the  whole  time  of  the  said  elec- 
tion, but  on  the  contrary  he  departed  several  times  therefrom 
and  was  absent  from  the  window  of  said  polls  while  he  was  there, 
in  the  aggregate  during  said  election  upwards  of  one-half  hour 
to  the  best    of  his  recollection;  and  whilst  there  that    he  was 
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openly  canvassing  in  support  of  the  said  Purnal  J,  Lynch  for 
the  office  of  sheriff.  And  in  addition  to  these  there  are  on  be- 
half of  the  respondent  the  affidavits  of  Joseph  Knox  and  Benja- 
min F.  Sheppard,  both  residents  and  qualified  electors  of  the 
said  election  district,  in  which  they  each  respectively  depose  to  a 
statement  of  facts  substantially  the  same  as  the  statement  con- 
tained in  the  affidavits  last  read. 

Now,  if  upon  these  affidavits  for  and  against  the  application 
we  were  in  our  discretion  to  order  this  case  to  a  trial  before  a 
jury  would  it  not  be  very  much  like  going  back  to  the  days  in 
the  courts  of  England  spoken  of  by  Lord  Mansfield,  when  as  he 
said  such  could  almost  have  been  had  for  the  asking,  and  if  he 
and  the  judges  of  the  Court  of  King's  Bench  of  that  day  would 
not  permit  the  peace  and  quiet  of  a  municipal  corporation  or  the 
ofifice  of  a  mere  bailiff  of  an  English  borough  to  be  so  disturbed 
without  strong  and  sufficient  grounds  in  the  opinion  of  the  court 
to  invalidate  his  title  to  it,  should  this  court  be  less  strict  or  re- 
miss in  the  observance  of  the  same  wise  and  salutary  rule  of  law 
and  practice,  when  the  validity  of  an  election  to  the  sheriff's 
office  of  this  great  county  is  the  subject  of  inquiry  moved 
for  in  the  case?  And  if  the  precedent  were  once  set  to  the  con- 
trary on  light  and  frivolous,  or  insufficient  grounds  and  proof 
presented  on  the  affidavits,  where  would  it  end,  particularly  in 
cases  of  closely  contested  elections  for  the  office  resulting  in  a 
small  majority  or  plurality  of  the  popular  vote  either  way,  as  in 
the  present  instance.  The  desire  is  very  strong  and  the  tempta- 
tion very  great  on  the  part  of  the  defeated  party  to  get  rid  of 
such  a  result,  and  resort  to  any  means  and  to  strain  any  evidence 
in  their  power  to  accomplish  their  purpose  of  avoiding  it. 

We  have  in  the  affidavits  the  testimony  of  five  witnesses  for 
the  respondent  to  one  for  the  relator,  two  of  the  former  officers 
of  the  election  in  question,  and  all  of  them  resident  in  the  said 
election  district,  and  extensively  acquainted  with  the  voting  popu- 
lation of  it,  against  the  testimony  of  a  single  witness  on  the  other 
side  who  is  also  a  resident  in  the  said  election  district,  but  who 
mentions  no  names  and  gives  us  no  information  of  how  he  ac- 
quired his  singular  knowledge  that  thirty  of  the  persons  who 
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voted  at  the  said  election  for  the  respondent  for  sherifif,  were  not 
then  residents  of  the  said  district,  as  he  alleges,  the  first  inquiry 
naturally  presented  by  it  for  our  consideration,  how  could  that 
have  been  done  without  any  one  of  the  five  witnesses  learn- 
ing anything  about  it.  Thirty  non-residents  is  certainly  no  small 
number  to  vote  at  the  polls  of  a  rural  election  district,  and  that 
too  without  its  coming  to  the  knowledge  apparently  of  but  one 
single  voter  of  either  party  at  the  polls  that  day ;  and  it  certainly 
does  not  lessen  the  singularity  or  improbability  of  it,  that  no  one, 
not  even,  the  witness.  Toy  himself,  made  any  objection  at  the 
polls  to  vote  of  any  of  them  upon  that  or  any  other  ground, 
as  we  are  warranted  in  inferring  in  the  absence  of  any  allegation 
by  him  or  of  any  other  witness  to  that  effect. 

The  learned  counsel  for  the  relator  seemed  not  to  be  uncon- 
scious of  the  weakness  and  infirmity  of  his  proof  on  this  point, 
and  sought  to  palliate  and  excuse  the  deficiency  of  it  on  the 
ground  that  they  were  obliged  to  depend  on  voluntary  affidavits 
solely,  and  had  no  power  by  legal  process  to  compel  any  person 
to  testify  in  such  a  case.  But  such  is  the  law  and  the  practice 
in  such  case,  and  it  proceeds  on  the  ground  that  it  is  not  reason- 
able to  suppose  that  any  other  person  in  the  said  election  district 
favorable  to  the  election  of  the  relator,  having  knowledge  of  the 
alleged  fact  that  he  had  been  cheated  and  defrauded  out  of  an 
election  to  the  office  in  question  by  thirty  or  any  smaller  num- 
ber of  illegal,  votes  cast  for  the  respondent,  he  would  not  have 
hesitated  to  depose  to  such  knowledge,  as  soon  as  called  upon  for 
it.  And  the  more  strongly  are  we  convinced  of  it  by  the  loud 
clamor  which  was  raised  over  this  matter  when  the  board  of  can- 
vass met,  and  by  which  I  regret  to  say  nearly  one-half  of  its 
members  were  so  much  excited  and  transported  by  these  charges 
and  allegations  of  fraud  and  illegality,  that  they  were  prepared 
in  their  official  capacity  to  perpetrate  a  more  flagrant  usurpation 
upon  the  powers  of  the  legislature,  and  the  jurisdiction  of  this 
court  in  the  premises,  in  order  to  prevent  the  consvmimation  of 
such  an  apprehended  fraud,  than  even  the  alleged  usurpation 
upon  the  rights  of  the  State  which  we  are  now  considering  in  the 
proceeding  before  us.     For  their  sole  power  and  duty  when  as- 
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sembled  as  a  board  of  canvass  was  purely  ministerial  in  the 
premises.  It  simply  was  to  ascertain  from  the  certificates  of 
elections  returned  to  it  by  the  inspectors  of  election  in  the  hun- 
dreds and  election  districts  of  the  county,  the  state  of  the  election 
throughout  the  county,  by  calculating  or  adding  up  the  aggre- 
gate amount  of  all  the  votes  which  had  been  given  for  each  office 
in  all  the  hundreds  and  election  districts  in  the  county,  for  every 
person  voted  for  such  office,  and  after  the  state  of  the  election 
throughout  the  county  had  thus  been  ascertained  by  calculating 
all  the  votes  as  before  stated,  then  before  any  adjournment  or 
separation  of  the  board,  to  make  under  their  hands  their  certifi- 
cates of  such  election,  as  provided  for  and  required  of  them  by 
the  statute  in  that  behalf.  Rev.  Code,  124;  The  People  v.  Van 
Slyck,  4  Cow.,  297.  The  statute  does  not  expressly  provide  or 
require,  although  it  manifestly  imports  we  think,  that  all  the 
members  of  the  board  of  canvass  present  should  concur  and 
imite  in  the  performance  of  this  purely  ministerial  function, 
and  in  the  due  and  proper  discharge  of  the  duty  thus  imposed 
upon  them,  there  certainly  seems  to  be  no  ground  whatever  for 
any  honest  difference  of  opinion  among  the  members  of  it  who 
were  familiar  with  the  first  and  most  simple  rule  in  arithmetic, 
and  possessed  sufficient  intelligence  on  the  subject  to  properly 
apprehend  the  obvious  legal  limit  of  their  official  power  and 
authority  in  the  premises.  But  as  the  dissenting  members  of  the 
board  were  so  clearly  wrong  in  declining  to  join  witl^the  majority 
of  it  in  the  certificate  of  the  election  of  the  respondent  to  the 
office  in  question,  and  in  the  unlawful  course  which  they  adopted 
on  the  occasion,  it  is  not  entitled  to,  and  of  course,  cannot  have 
any  weight  or  effect  whatever  on  the  decision  of  the  legal  ques- 
tion now  addressed  to  the  sound  discretion  of  the  court  in  the 
case,  that  is  to  say,  whether  the  respondent  was  duly  elected  to 
the  office  in  question  at  the  general  election  held  in  the  county 
on  the  7th  day  of  November  last,  and  whether  we  have  sufficient 
evidence  to  the  contrary  now  before  us  to  entitle  the  relator  who 
also  claims  it,  to  an  information  in  the  nature  of  a  writ  of  quo 
warranto,  to  try  that  question  before  a  jury  at  the  bar  of  this 
court. 
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And  here  the  first  and  only  question  which  we  consider  neces- 
sary to  determine  is  this.  Is  there  sufficient  evidence  before  us 
in  the  affidavits  of  the  relator  and  Thomas  Toy,  the  former 
wholly  uncorroborated  by  the  latter  in  any  of  its  allegations, 
except  as  to  the  illegal  votes  alleged  to  have  been  cast  for  the 
respondent  in  Christiana  north  election  district,  and  only  in  part 
supported  by  it  in  relation  to  that  election  district  even,  and  that 
to  with  the  material  variance  and  discrepancy  existing  between 
them  before  noticed,  and  with  the  latter  affidavit,  not  only  wholly 
uncorroborated  by  any,  but  is  directly  contradicted  by  all  the 
affidavits  filed,  on  behalf  of  the  respondent,  no  less  than  five  in 
number?  To  this  question  we  must  unhesitatingly  answer  that 
there  is  not  sufficient  evidence  to  require  us  in  the  exercise  of  a 
sound  discretion  with  which  we  are  clothed  by  law  on  such  an 
application,  to  grant  the  leave  asked  for  to  file  the  information, 
and  it  is  therefore  denied. 
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Benjamin  Burton,  complainant  below,  appellant,  v.  George 
W.  WiLLiN  and  George   T.   Truitt  and  Virginia  C. 
Truitt,    his    wife,    defendants    below,    respondents. 

An  accout  for  necessaries  furnished  a  minor  for  her  maintenance  and  educa- 
tion by  the  executor  of  her  father  carmot  be  set-off  in  a  court  of  law,  or 
pleaded  as  payment,  to  a  scire  facias  on  a  recognizance  in  the  orphans'  court 
to  recover  her  share  of  it,  which  had  been  entered  into  by  him  in  the  life- 
time of  her  father  as  the  assignee  of  certain  intestate  land  of  their  mother, 
her  father  and  the  executor  being  brothers;  but  if  the  account  is  just  and 
sufficiently  established  to  the  satisfaction  of  the  court,  it  may  be  allowed  as 
a  set-off  thereto  in  the  court  of  chancery.  For  no  adequate  remedy  in  law 
could  be  had  in  the  case  either  by  plea  of  payment  or  of  set-off  to  the  sci.  fa. 
on  the  recognizance  in  the  orphans'  court.  Nothing  is  pleadable  as  payment 
but  money  or  something  agreed  to  be  accepted  in  lieu  of  it,  and  no  subject 
of  set-off  can  be  treated  in  any  sense  as  payment,  else  the  statute  of  set-off 
were  unnecessary.  Set-off  is  not  a  good  plea  in  law  to  a  recognizance.  If 
the  action  of  debt  were  brought  on  such  a  recognizance,  set-off  might  be  a 
prpper  defence,  as  in  any  other  action  of  debt,  and  it  would  be  no  objection 
that  the  debts  were  not  due  in  the  same  right,  for  although  the  suit  on  the 
recognizance  would  be  in  the  name  of  the  State  for  the  use,  etc.,  yet  the  in- 
terest of  the  cestui  que  use  is  a  creature  of  law,  and  is,  therefore,  a  legal  claim. 
But  to  a  scire  facias  on  a  recognizance  in  the  orphans'  court  the  plea  would 
be  as  improper  as  to  a  scire  facias  on  a  judgment,  when  prior  to  the  statute 
of  4  Anne,  chap.  16,  §  12,  which  is  in  force  in  this  State,  even  payment  could 
not  be  pleaded.  The  statute  of  set-off  does  not  apply  to  cases  commenced 
by  scire  facias,  but  equity  follows  the  law,  and  the  justice,  equity  and  policy 
of  it  as  operative  in  the  court  of  chancery  as  in  a  court  of  law;  and  reUef 
on  such  ground  may  be  had  in  a  court  of  equity  where  the  technicalities  and 
forms  of  the  common  law  do  not  obtain. 
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There  is  no  law  of  this  State  which  clothes  a  party  entitled  to  a  share  or  the 
whole  of  a  recognizance  in  the  orphans'  court  with  the  right  to  assign  it  to 
another  person,  so  as  to  defeat  any  legal  or  equitable  defence  against  it 
to  which  the  recognizor  is  entitled;  but  the  assignee  takes  it  subject  to 
all  equities  and  defences  to  which  it  was  subject  in  the  hands  of  the  assignor. 

This  was  an  appeal  from  a  decree  in  the  Court  of  Chancery 
in  and  for  Sussex  County,  heard  before  Edward  Ridgeley, 
Esquire,  chancellor  ad  litem,  Saulsbury,  chancellor,  having  been 
of  counsel  for  George  W.  Willin  in  the  case  prior  to  his  appoint- 
ment as  chancellor.  It  was  argued  twice  in  this  court,  first  at 
the  January  term  preceding,  and  again  at  this  term  by  the  re- 
quest of  Mr.  Bayard,  one  of  the  counsel  for  George  W.  Willin. 
The  bill  of  complaint  in  the  court  below  by  Burton  the  com- 
plaintant,  who  was  the  eldest  son  and  heir-at-law  of  his  deceased 
mother,  and  as  such  had  accepted  in  the  Orphans'  Court,  in  and 
for  Kent  County,  on  the  20th  day  of  September,  1855,  a  certain 
allotment  of  her  intestate  real  estate  in  a  proceeding  for  the  par- 
tition of  them  among  her  children  and  heirs-at-law,  and  had 
thereupon  entered  into  recognizance  in  that  court  to  pay  the  sum 
of  two  thousand  four  hundred  and  thirty  dollars  and  seventy- 
three  cents  with  interest  thereon  from  that  date,  to  the  parties 
respectively  entitled  to  it,  in  one  year  thereafter,  and  in  which 
his  brother,  David  Burton's  share  then  amounted  to  seven  hun- 
dred and  seventy-three  dollars  and  forty-one  cents,  who  had  been 
in  partnership  business  with  him  for  several  years  and  up  to  the 
time  of  his  death,  but  died  insolvent,  leaving  one  child,  a  daughter 
named  Virginia  C.  Burton,  then  about  five  years  of  age,  and 
whom  he  maintained  and  educated  until  she  afterwards  married 
George  T.  Truitt,  one  of  the  respondents,  on  the  9th  day  of 
August,  1870,  but  without  having  been  appointed  her  guardian 
in  law;  he  had,  however,  been  appointed  executor  by  his  brother, 
David  Burton,  sole  executor  of  his  last  will  and  testament,  and 
had  taken  out  letters  testamentary  on  his  estate  soon  after  his 
death.  The  amount  due  on  the  recognizance  to  David  Burton 
remained  up  to  the  time  of  his  death,  and  after  the  marriage  of 
his  daughter  to  Truitt,  and  on  her  attaining  the  age  of  twenty- 
one  years,  he  and  his  wife  and  the  complainant  were  alike  de- 
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sirous  of  having  a  settlement  between  them  of  what  might  be 
due  from  the  complainant,  as  the  executor  and  surviving  partner 
of  David  Burton,  to  them  in  right  of  said  wife,  Virginia  C. 
Truitt,  on  the  9th  day  of  August,  1871,  entered  info  an  amicable 
action  in  the  Superior  Court  in  and  for  Sussex  County,  between 
them  as  plaintiffs  against  Benjamin  Burton,  executor  of  David 
Burton,  deceased,  to  refer  all  matters  at  variance  and  in  dispute 
between  the  parties  thereto  pertaining  and  having  reference  to 
the  proper  adjustment  and  allowance  to  the  accounts  then  passed 
and  thereafter  to  be  passed  by  the  said  defendant  as  executor 
upon  the  estate  of  the  said  deceased,  so  as  to  arrive  at  and  settle 
the  true  amount  and  balance  due  from  said  defendant  as  executor 
aforesaid  to  the  said  plaintiffs,  and  which  were  then  and  there 
referred  to  three  judicious  and  impartial  citizens  of  the  county 
chosen  by  the  parties  and  appointed  by  the  prothonotory  in  va- 
cation to  audit  and  determine  all  matters  in  controversy  between 
the  parties  as  aforesaid  according  to  the  very  right  of  the  mat- 
ter and  the  laws  of  the  land,  they  or  any  two  of  therri  agreeing 
to  make  report  ex- parte  rule  on  one  day's  notice.  The  following 
completes  in  modo  et  forma  the  record  of  the  amicable  action 
referred  to,  as  the  same  was  exhibited  in  evidence  on  the  hearing 
of  the  case  in  this  coiu-t : 

January  2,  1874,  by  consent  and  agreement  of  counsel  on  both 
sides,  the  names  of  George  M.  Davis,  Robert  G.  EUegood  and 
James  W.  Morgan  stricken  out  and  John  R.  McFee,  Shepard 
Martin  and  Hiram  T.  Downing  inserted  in  lieu  thereof. 

Jacob  Moore,  attorney  for  defendant. 
C.  M.  Cullen,  attorney  for  plaintiff. 

Report  of  Referees 

We  the  subscribers,  being  first  qualified,  as  by  law  directed, 
and  having  heard  the  parties  plaintiffs  and  defendant  in  the 
annexed  rule  of  court,  by  their  attorneys  respectively,  their  proofs 
and  allegations,  and  after  maturely  considering  the  same  do  report 
and  say,  we  find  there  is  nothing  due  the  plaintiffs  from  the  de- 
fendant, that  the  two  testamentary  accounts  as  passed  by  the 
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said  Benjamin  Burton,  executor  of  David  Burton,  deceased,  the 
first  on  the  2d  day  of  December,  A.D.  1857,  and  the  second  on 
the  1st  day  of  June,  A.  D.  1860,  to  be  correct,  that  the  accom- 
panying proposed  account  marked  on  the  back  thereof  with  the 
letter  A  which  the  siaid  executor  offered  as  his  third  testamentary 
account  on  the  estate  of  said  deceased,  we  find  to  be  correct  and 
proper  to  be  passed  by  said  executor  before  and  to  be  allowed 
by  the  register  of  wills  in  and  for  Sussex  County.  That  the  ac- 
companying proposed  account  of  the  partnership  between  the 
said  Benjamin  Burton  and  David  Burton  who  traded  together 
as  partners  under  the  firm  name  of  B.  &  D.  Burton,  marked  on 
the  back  thereof  with  the  letter  B,  which  was  by  consent  of  C. 
M.  Cullen,  attorney  for  the  plaintiffs,  and  Jacob  Moore,  attorney 
for  defendant,  included  in  the  trial  of  this  cause  and  taken 
into  consideration  by  us,  and  which  explains  the  partnership 
item  in  the  aforesaid  proposed  third  testamentary  account,  being 
the  last  item  therein  on  the  debit  side  thereof,  we  find  to  be  cor- 
rect and  proper  to  be  allowed  and  filed  in  the  office  of  said  reg- 
ister of  wills,  as  explanatory  of  said  partnership  item  in  said 
third  testamentary  account.  That  the  calculation  of  interest  in 
said  accotmt  is  made  up  to  February  1,  1874,  by  agreement  of 
the  counsel  for  said  parties.  That  we  do  award  and  report  that 
the  amotmt  overpaid  by  said  Benjamin  Burton,  as  executor  of 
said  David  Burton,  decease4,  beyond  the  assets  received  by  him 
is  nine  himdred  and  twenty-four  dollars  and  seventy  cents, 
with  interest  from  February  1,  1874.  That  he  is  entitled  to  the 
additional  sum  of  one  hundred  and  forty-three  dollars  and  eleven 
ce!nts  which  we  dfecide  it  is  proper  to  be  allowed  him  as  com- 
missions on  said  third  testamentary  account  hereafter  to  be  passed 
by  him  before  said  register.  And  we  do  report  and  award  that 
the  estate  of  David  Burton,  deseased,  is  indebted  to  Benjamin 
Burton  in  the  sum  of  one  hundred  and  forty-three  dollars  and 
eleven  cents  as  commissions  aforesaid. 

Witness  our  hands  and  seals  this  11th  day  of  April,  A.  D., 
1874. 

Jno.  R.  McFee,  [seal] 

Shepard  p.  Martin,        [seal] 
Hiram  T.  Downing.        [se 
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Afterwards  on  the  21st  day  of  April,  1871,  George  T.  Truitt 
assigned  the  recognizance  in  the  Orphans'  Court  of  the  com- 
plainant to  George  W.  Willin,  and  in  December  of  that  year  he 
and  his  wife  moved  from  this  State  into  the  State  of  Maryland. 
Soon  after  the  assignment  Willin  proceeded  by  a  writ  of  scire 
facias  to  collect  the  share  and  amount  due  to  them  in  her  right 
upon  the  recognizance,  and  the  suit  in  this  case  was  commenced 
in  the  court  below  by  a  petition  filed  on  behalf  of  the  complain- 
ant for  an  injunction,  which  was  granted,  but  was  afterward  on 
bill  and  answer  filed  dissolved,  and  decree  was  entered  against 
the  complainant. 

Moore  for  the  appellant.  That  the  appellant,  as  executor  of 
his  brother,  David  Burton,  having  passed  a  third  and  final  tes- 
tamentary account  on  his  estate,  showing  an  overpayment  by 
him  upon  it  of  ten  hundred  and  ninety-seven  dollars  and  eighty- 
one  cents,  and  having  sold  all  of  his  real  estate  under  an  order 
of  the  Orphans'  Court  of  said  county  to  pay  his  debts,  for  a  less 
Slim  than  that  over-payment,  the  chancellor  ad  litem  has  erred 
in  taking  into  consideration  the  amount  of  the  real  estate  of  the 
deceased  at  its  annual  income,  and  treating  it  as  a  reason  why 
the  appellant's  account  for  necessaries  furnished  his  daughter, 
Virginia  C.  during  the  period  of  her  minority,  was  unreasonable 
and  unjust  and  should  not  be  allowed;  and  that  too  when  in  his 
decree  he  says  it  is  clearly  established  that  the  appellant  paid  for 
the  board,  clothing,  maintenance  and  education  of  the  said  Vir- 
ginia C.  for  the  greater  part  of  the  time  from  the  death  of  her 
father  to  her  marriage;  thus  admitting  the  correctness  of  the  ac- 
count, but  at  the  same  time  disallowing  it  because  her  father 
owned  real  estate  producing  rents,  all  of  which,  both  lands  and 
income,  was  absorbed  by  his  debts.  The  assignee  of  a  bond, 
mortgage  or  recognizance  takes  it  subject  to  all  equities  as  be- 
tween the  original  parties.  2  Johns.  Chy.,  441,  479;  2  Cow., 
247;  9  Vez.,  254;  1  Del.  Chy.,  244,  435.  And  a  fortiori 
Willin  having  notice  of  appellant's  account  against  the  said  Vir- 
ginia- C.  and  of  his  claim  that  it  should  be  allowed  in  payment 
and  settlement  of  her  share  in  said  recognizance,  took  the  assign- 
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ment  of  it  subject  to  all  the  equities  then  existing  between  the 
original  parties  to  it.  But  the  assignment  of  her  share  in  it  by 
her  husband  Truitt  to  Willin  was  made  with  the  fraudulent  in- 
tent on  the  part  of  Truitt  and  Willin  of  preventing  the  appel- 
lant from  collecting  an  account  and  indebtedness  of  hers  to  him 
which  had  been  admitted  by  Truitt  and  wife  to  be  just  and  due, 
and  of  preventing  its  allowance  as  a  payment  in  ftill  of  her  share 
in  the  recognizance.  It  cannot,  therefore,  be  of  any  avail  in  a 
court  of  equity.  1  Story's  Eq.  Joum.,  §§  349,  350,  351,  369, 
The  items  in  the  accotmt  are  all  for  necessaries  furnished  her 
during  her  minority,  and  her  implied  promise  and  contract  in 
law  to  pay  for  them  is  binding  upon  her.  1  Am.  Lead.  Ca., 
244;  Reeves  Dom.  Rela.,  227,  228,  250;  Cantine  v.  Phillips' 
Admr.,  5  Harr.,  428.  Her  promise  and  that  of  her  husband  to 
pay  it  to  the  appellant  was  made  after  she  attained  her  majority, 
and  that  parol  promise  was  of  as  high  grade  as  the  contract  it- 
self; but  no  express  contract  or  promise  to  pay,  need  be  proved 
to  render  an  infant  liable  for  necessaries.  3  Wend.,  479;  4 
Wend.,  403.  But  Willin  purchased  her  share  in  the  recogni- 
zance with  notice  of  the  appellant's  equitable  claim  by  way  of 
set-off  against  it,  and  therefore  he  will  not  be  permitted  in  this 
court  to  protect  himself  against  it.  1  Story's  Eq.  Joum.,  §  395; 
5  Pick.,  317;  12  Johns.,  343;  14  S.  &  R.,  137.  There  was  a 
special  agreement  made  by  the  husband  and  wife  with  the  appel- 
lant before  the  assignment  to  Willin,  that  his  said  accoimt  should 
be  allowed  and  applied  as  a  set-off  to,  and  in  full  payment  of 
the  share  and  amount  due  the  wife  upon  the  recognizance.  1 
Selwyn's  N.  P.,  132.  And  Willin  had  notice  of  it  before  the 
assignment.  But  it  is  also  in  proof  that  Truitt  and  wife  are  in- 
solvent. Waterm.  on  Set-off,  §§  442,  443;  10  Paige,  369;  2 
Paige,  581;  4  Conn.,  297;  1  Monr.,  191;  11  B.  Monr.,  73. 
And  it  being  established  that  Virginia  C.  owed  the  account  to 
the  appellant,  the  amount  of  it  is  properly  applicable  as  payment 
of  her  share  in  the  recognizance,  first,  because  it  was  so  agreed 
between  them,  and  secondly,  because  the  appellant  had  the  right 
to  so  apply  it,  even,  if  he  had  been  indebted  to  in  an  equal  or 
greater  amount  as  the  executor  of  her  father,  in  the  absence  of 
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any  direction  by  her  and  her  husband  to  apply  it  to  the  paymGnt 
of  the  latter. 

Cullen  for  the  respondents.  The  set-off  must  be  such  that  the 
party  claiming  the  same  could  maintain  an  action  thereon  against 
the  party  who  sues.  7  Porter,  110.  If  it  be  a  debt  in  auter 
droit,  it  cannot  be  set-off  at  law  or  in  equity.  2  Paige,  402;  5 
Mad.  Chy.  Rep.,  279.  As  to  equitable  debts,  or  equitable  on 
one  side  and  legal  on  the  other,  where  there  is  a  mutual  credit 
between  the  parties,  on  that  ground  alone  set-off  is  allowed  in 
equity,  though  in  the  existence  merely  of  mutual  debts  without 
mutual  credit,  there  is  no  set-off  in  equity  even  in  cases  of  in- 
solvency. 2  Story's  Eq.  Joum.,  §  1437;  8  Taunt.,  499;  7  T. 
R.,  376;  7  E.  C.  L.,  861.  But  in  respect  to  set-off,  courts  of 
equity  are  governed  by  the  same  law  as  courts  of  law.  And  this 
claim  of  set-off,  if  it  was  available  as  a  defence  at  law,  and  the 
appellant  by  laches  omitted  to  take  advantage  of  it,  equity  will 
not  relieve.  5  Mason,  C.  C.  Rep.,  202.  The  share  of  Virginia 
C.  Burton  in  the  recognizance  vested  by  the  marriage  in  her  hus- 
band, and  though  he  is  bound  to  pay  the  debts  of  his  wife  con- 
tracted before  their  marriage,  this  claim  of  the  appellant  cannot 
be  set-off,  to  a  demand  of  the  husband.  2  Pars,  on  Con.,  245; 
Burrough  v.  Moss,  10  Bam.  &  Cress.,  558;  Paynter  v.  Walker, 
5  Mann.  &  Ryl.,  296;  19  Ves.  Jr.,  465;  Smith  v.  Johnson,  5 
Harr.,  40.  But  the  recognizance  on  which  the  scire  facias  was 
issued  is  against  Benjamin,  Peter  R.  and  John  H.  Burton,  and 
one  recognizor  cannot  plead  a  set-off  due  to  him  separately  and 
alone  in  such  action.  Chy.  on  Con.,  848;  2  Pars,  on  Con.,  245; 
3  Wend.,  400;  6  Cow.,  261;  6  Conn.,  14;  9  S.  &  R.,  379. 
But  this  case  is  cognizable  in  a  court  of  law,  and  not  in  equity. 
Conner  v.  Pensington  &  Cummins,  1  Del.  Chy.  Rep.,  177;  1 
Mad.  Chy.  Pr.,  69,  70;  6  Ves.  Jr.,  136.  No  promise  or  agree- 
ment of  Truitt  and  wife  to  allow  the  claim  of  the  appellant  as  a 
set-off  against,  or  as  payment  of  her  share  in  the  recognizance, 
would  be  operative  and  binding  upon  them,  imless  it  was  made 
with  a  full  knowledge  of  all  the  circiunstances  of  the  case.  3 
Lead.  Ca.  in  Eq.,  267;  1  Lead.  Ca.  in  Eq.,  220;  4  Paige,  647. 


COURT  OF  ERRORS  AND  APPEALS.  529 

Burton  v.  Willin  and  others. 

There  is  an  averment  of  the  solvency  of  Truitt  in  the  bill  of 
complaint  filed  in  the  case,  but  the  proof  in  it  shows  the  contrary; 
the  appellant  should  have  sued,  as  he  had  a  remedy  at  law,  re- 
covered judgment,  had  an  execution  upon  it  and  a  return  of 
nulla  bona  thereon  before  going  into  the  Court  of  Chancery. 
This  court  will  not  protect  or  overlook  his  shortcomings  in  that 
particular,  for  he  cannot  claim  an  equitable  set-off  against  an 
assignee  for  a  valuable  consideration  without  a  suit,  judgment, 
execution  and  return  as  aforesaid.  5  Mason's  C.  C.  Rep.,  202. 
The  account  is  not  settled,  and  cannot  be  set-off  in  law  or  equity; 
there  are  vouchers  for  some  bills  paid;  he  claims  however  not 
only  these,  but  for  many  other  charges  contained  on  a  single  and 
loose  sheet  without  any  book  of  account;  and  he  does  not  state 
in  his  bill  of  complaint,  or  append  thereto  the  amount  of  his 
claim  which  he  alleges  as  a  set-off,  and  there  has  been  no  oppor- 
tunity to  contest  or  controvert  it.  A  court  of  equity  will  not 
fix  a  matter  that  should  be  settled  at  law.  There  is  no  equity 
as  between  these  parties,  no  insolvency  proved,  and  no  right  of 
action  to  recover  as  against  the  wife,  for  there  was  no  mutual 
credit.  And  there  were  no  equities  existing  against  the  recog- 
nizance in  the  hands  of  the  assignee  of  it  at  the  time  of  the  as- 
signment. And  the  complainant  below  seeking  by  equity  to 
bring  in  as  a  set-off  an  account  unsettled  and  unliquidated,  never 
having  reduced  the  same  to  a  judgment  against  the  recognizance, 
and  no  trial  or  opportunity  had  on  the  other  side  to  plead  thereto, 
had  been  guilty  of  gross  laches  therein. 

Bayard  for  respondent.  The  substantial  defence  in  this  case 
is  payment.  And  this  is  a  legal  defence,  and  was  cognizable  in 
a  court  of  law  as  a  defence  to  the  scire  facias  on  the  recognizance 
at  the  suit  of  the  respondent  against  the  complainant.  It  was 
so  held  by  the  Coxirt  of  Chancery  in  this  State  in  the  case  of 
Conner  v.  Pennington  and  Cummins,  1  Del.  Chan.  Rep.,  177. 
And  it  was  the  same  if  it  was  a  matter  of  set-off.  5  Mason's 
C.  C.  Rep.,  202,  212,  213,  214,  216.  The  assignment  of  a  chose 
in  action  passes  subject  to  all  equities  which  relate  to  or  inhere 
in  the  transaction  itself,  but  not  to  purely  independent  equities. 
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The  respondent,  Truitt,  the  husband  of  Mrs.  Truitt,  the  heir-at- 
law  of  David  Burton,  was  the  purchaser  of  the  recognizance  for 
a  bona  fide  valuable  consideration,  and  was  the  lawful  owner  of 
it,  and  did  not  take  his  wife's  interest  in  the  recognizance  under 
the  will  of  David  Burton,  her  father,  but  independent  of  it,  and 
under  the  intestate  laws  of  the  State.  The  complainant  was  the 
surviving  partner  of  the  firm  of  B.  &  D.  Burton,  but  there  was 
no  evidence  before  the  court  that  he  ever  accounted  for  their 
partnership  business  which  he  closed  up  after  his  brother's  death 
as  surviving  partner.  He  was  also  his  executor,  and  took  his 
daughter,  Mrs.  Truitt,  then  a  child  between  five  and  six  years 
old,  and  without  being  appointed  her  guardian,  proceeded  to 
keep  an  account  against  her  for  support  and  education  to  the 
time  of  her  marriage.  He  thereby  became  her  trustee  and  his 
duty  towards  her  and  her  estate  and  property  diiring  her  in- 
fancy and  immediately  on  the  termination  of  his  trust  of  it  on 
her  marriage,  was  a  very  strict  and  exact  one,  and  such  as  a 
court  of  equity  will  always  watch  with  the  greatest  jealousy  to 
see  that  the  trustee  does  not  take  advantage  of  his  cestui  que 
trust  in  transactions  of  this  kind  under  such  circumstances,  and 
if  not  proved  to  the  court  to  be  fair  and  just  to  the  latter,  it  will 
allow  the  cestui  que  trust  to  repudiate  the  transaction.  1  Ld. 
Ca.  in  Eq.,  220,  Fox  v.  Mackreth.  In  this  case  the  complainant 
never  passed  any  account  as  guardian  of  Mrs.  Truitt  during  the 
period  of  her  minority,  or  ever  submitted  one  to  her  until  after 
her  marriage,  and  yet  he  had  in  the  meantime  expended  without 
any  warrant  whatever  as  her  guardian  in  law,  the  whole  of  her 
capital  in  her  maintenance  and  education.  In  the  ex  parte  case, 
S.  F.  Bostic,  4  Johns.  Ch.,  100,  Kent,  chancellor,  said  the  greatest 
difficulty  in  this  case  is  the  application  to  break  in  upon  the  capi- 
tal of  the  infants'  estate  for  their  maintenance  and  education. 
He,  however,  granted  it  on  the  authority  of  the  cases  cited  in 
support  of  the  application,  and  added,  but  notwithstanding  the 
authority  of  these  cases,  the  master  of  the  rolls  in  the  modern  case 
of  Walker  v.  Witherell  (6  Ves.,  473),  would  not  only  not  allow 
trustees,  of  their  own  authority,-  to  impair  the  capital  of  the  in- 
fant's estate,  but  said  that  it  had  rarely  occurred  that  the  court 
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itself  had  broken  in  upon  it.  His  delay  was  also  very  unusual 
in  settling  the  estate  of  his  deceased  brother  and  partner  as  his 
executor,  which  was  only  done  after  passing  three  accounts  on 
his  estate;  the  first  on  December  2,  1857,  and  the  third  and  last 
on  April  18,  1874,  contrary  to  the  provisions  of  the  statute  in 
such  case  made  and  provided,  Rev.  Code,  548,  §  31,  and  as  he 
was  himself,  during  the  whole  of  that  time  the  sole  representa- 
tive of  the  minor  daughter  of  his  brother,  it  only  made  his  dere- 
liction of  duty  in  that  respect  the  greater  and  more  justly  suspi- 
cious of  a  design  on  his  part  to  exhaust  all  of  her  capital,  even 
to  the  last  cent  of  the  recognizance,  in  her  maintenance  and 
education. 

Moore.  It  has  been  objected  on  the  other  side  that  there  was 
not  such  a  mutuality  in  the  counterclaims  of  Benjamin  Burton 
and  Virginia  Truitt  that  they  can  be  set  off  against  each  other  in  a 
court  of  chancery.  His  account  for  necessaries  furnished  her  in 
her  infancy  has  now  been  brought  into  this  court  to  be  objected  to 
for  the  first  time,  and  is  to  be  investigated  and  considered  by 
this  court.  In  the  court  below  it  was  referred  and  submitted  to 
competent  arbitrators,  such  as  John  R.  McFee,  Esquire,  and 
others,  for  adjudication,  and  before  whom  at  the  hearing  of  it, 
and  before  whom  the  junior  counsel  for  the  respondents,  Mr. 
Cullen,  appeared  and  tried  the  case  before  the  arbitrators,  who 
after  fully  hearing  and  considering  it  allowed  the  account,  as  it 
now  appears  in  this  court.  But  this  assignment  of  the  recogniz- 
ance by  Truitt  to  Willin  was  made  by  her  husband  to  pay  a 
debt  of  his  own  which  he  owed  to  Willin,  which  a  court  of 
chancery  is  never  inclined  to  favor  or  sanction  as  against  a  wife 
when  dealing  with  her  separate  maiden  property,  but  rather 
treats  him  as  a  trustee  of  it  for  her  benefit. 

As  to  the  mutuality  between  the  account  of  B.  Burton  against 
her  and  her  debt  against  him  on  the  recognizance,  he  was  the 
principal  debtor  in  it,  and  that  fact  would  not  be  overlooked  in 
such  a  suit  as  this  in  a  court  of  chancery,  however  many  sureties 
may  have  been  joined  with  him  in  the  recognizance,  for  it  was 
all  his  debt,  and  they  were  but  sureties  for  him  in  it. 
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In  the  case  of  the  State  for  the  use  of  David  Cannon  v. 
Clement  Lay  ton  and  Sally,  his  wife,  late  Sally  Cannon,  admin- 
istratrix of  Wingate  Cannon,  deceased,  1  Harr..  324,  which  was 
an  action  of  debt  on  her  administration  against  them  for  the  dis- 
tributive share  of  David  Cannon  in  the  estate  of  his  father, 
Wingate  Cannon,  deceased.  The  amoimt  of  it  was  small,  less 
than  thirty-five  dollars,  at  his  age  of  two  years.  Among  other 
pleas  there  was  a  plea  of  payment  and  also  of  set-off  on  behalf 
of  the  administratrix,  his  mother,  and  the  Superior  Court  held 
that  an  accoimt  which  she  had  kept  against  him  for  necessary 
food  and  clothing  furnished  him  during  his  infancy  might  be 
proved  before  the  jury,  although  she  had  never  been  appointed 
his  guardian,  and  the  accotmt  set  off  exceeding  the  amount  of 
his  share,  the  defendant  had  a  verdict. 

Comegys,  C.  J.,  delivered  the  opinion  of  the  court. 

The  chief  question  in  this  case,  as  shown  by  the  arguments  of 
the  solicitors  on  both  sides,  is  this:  Is  the  accotmt  of  the  com- 
plainant for  necessaries  supplied  Virginia  C.  Truitt  during  her 
minority  a  proper  subject  of  set-off  in  this  court  against  the  suit 
in  the  Superior  Court  of  Sussex  County  of  the  respondent  upon 
the  recognizance  of  the  complainant  in  the  Orphans'  Court  of 
said  county  entered  into  by  him  as  assignee  of  one  of  the  tracts 
of  land  of  his  intestate  mother,  Polly  Vessels?  Payment  it  is 
not;  for  nothing  is  to  be  considered  as  such,  and  to  be  allowable 
under  the  plea  of  pa3mient,  but  money  or  some  valuable  thing 
agreed  by  the  creditor  and  debtor  to  be  accepted  as  payment. 
In  this  case,  then,  the  complainant's  claim  is  a  proper  subject  of 
set-off  here,  or  this  court  will  take  no  recognizance  of  it. 

And  here  it  is  proper  to  observe  that  no  objection  was  made 
in  the  several  arguments  before  us,  that  the  account  of  the  com; 
plainant  was  not  for  actual  necessities  for  the  respondent,  Vir- 
ginia C.  Truitt,  during  her  minority;  in  fact,  it  seemed  to  be 
conceded  that  the  account  itself  was  not  wrong.  It  would  have 
been  difficult  to  contend  to  the  contrary,  in  view  of  the  testimony 
of  Mr.  Charles  M.  Cullen  as  to  what  the  respondent,  Truitt, 
told  him  his  wife  had  said  in  respect  to  the  whole  of  it  except  a 


COURT  OF  ERRORS  AND  APPEALS.  533 

Burton  v.  Willin  and  others. 

few  small  items;  of  that  of  Daniel  Burton  as  to  what  was  said 
about  it  at  the  interview  between  the  complainant  and  Truitt 
and  wife  at  the  house  of  John  P.   Burton  on  the  of  Novem- 

ber, 1870,  and  the  nature  of  the  testimony  of  Mrs.  Sophia 
Burton  in  relation  to  the  same  subject.  There  was,  evidently, 
no  dispute  about  the  account,  generally,  at  the  interview,  nor 
any  disposition  afterwards  to  gainsay  it.  It  was  treated  as  a 
correct  account,  except  a  few  small  items,  and  all  the  items  have 
been  proved  but  those  representing  articles  furnished  by  the 
complainant's  wife,  amounting  to  about  fifty  dollars.  The  ad- 
missions and  proofs  together  establish  the  account  except  as  just 
mentioned,  and  thus  it  was,  no  doubt,  that  objection  was  not 
made  in  the  argimient  to  the  account  as  such.  We  may,  there- 
fore, treat  the  claim  of  the  complainant,  minus  the  articles  sup- 
plied by  his  wife  and  not  proved,  as  right  in  itself. 

Notwithstanding  this,  it  is  insisted,  and  the  force  of  the  argu- 
ment of  the  counsel  for  the  respondents  seems  to  be  directed 
chiefly  to  that  point,  that  there  is  no  ground  for  relief  in  equity, 
because  adequate  remedy  could  have  been  had  at  law  by  plea  of 
payment  to  the  set.  fa.  for  Willin's  use  (if  Willin  were  affected 
by  the  complainant's  claim),  or  by  plea  of  set-off  and  proof 
under  it.  It  is  true  this  defence  is  not  made  in  the  answers  or 
by  plea,  and,  strictly,  it  was  too  late  to  insist  upon  it  in  the 
argimient;  but  assuming  that  it  was  not,  there  is  obvious 
answer  to  it.  I  have  already  stated  that  nothing  is  pleadable  as 
payment  but  money  or  something  agreed  to  be  accepted  in  lieu 
of  it.  This  is  all  that  can  be  shown  under  such  a  plea.  No 
subject  of  set-off  can  be  treated  as  in  any  sense  payment,  else 
the  statutes  of  set-off  were  unnecessary;  and  this  is  an  answer 
to  the  suggestion  in  one  of  the  authorities  cited,  and  upon  which 
much  was  rested  in  this  case — that  set-off  is  a  form  of  payment. 
So  much  for  that  position.  With  respect  to  the  other,  it  is  suf- 
ficient to  say  that  set-off  is  not  a  good  plea  to  a  scire  facias  upon 
a  recognizance  in  the  orphans'  court  or  elsewhere.  If  the  action 
of  debt  were  brought  on  a  recognizance  like  this,  set-off  might 
be  a  proper  defence,  as  in  any  other  action  of  debt,  and  no  objec- 
tion could  be  made  that  the  debts  were  not  due  in  the  same 
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right;  for  although  a  suit  on  the  recognizance  would  be  in  the 
name  of  the  State  for  the  use,  etc.,  yet  the  interest  of  the  cestui 
que  use  is  a  creature  of  law,  and  is  therefore  a  legal  claim.  But 
to  a  scire  facias  on  a  recognizance  in  the  orphans'  court  the  plea 
is  no  more  proper  than  to  a  scire  facias  on  a  judgment,  where, 
prior  to  the  statute  of  4th  Anne,  chap.  16,  §  12  (which  is  in 
force  in  this  State),  even  payment  could  not  be  pleaded.  The 
statute  of  set-off  does  not  apply  to  cases  commenced  by  scire 
facias.  Nul  tiel  record,  payment  (since  the  stat.  of  Anne)  and 
release  are  good  pleas,  but  not  set-off,  which  applies  to  cases 
where  the  debt  yet  remains  to  be  proved  and  judgment  recov- 
ered. Where  judgment  has  already  been  recovered,  as  in  the 
ordinary  cases  by  confession,  by  virtue  of  warranty,  of  attorney 
or  otherwise,  or  by  suits  on  open  claims,  or  where  a  recognizance 
for  the  benefit  of  individuals  (as  recognizances  in  the  orphans' 
court)  has  been  entered  into,  set-off  cannot  be  pleaded  at  law,  by 
reason  of  the  very  nature  of  the  proceeding,  which  is  to  have 
execution;  but  relief  must  be  had  in  a  court  of  equity,  where  the 
technicalities  and  forms  of  the  common  law  do  not  obtain.  The 
writ  of  scire  facias,  though  in  a  certain  sense  an  action,  because 
it  may  be  pleaded  to,  yet  is  not  the  kind  of  action  meant  in  the 
statutes  of  set-off  in  England  or  in  this  State.  The  mutual 
debts  "due  at  the  time  of  action  brought"  are  not  debts  arising 
after  judgment  recovered  on  recognizance  entered  into.  No  one, 
surely,  would  contend  that  set-off  would  be  a  good  plea  to  a 
set.  fa.  on  an  orphans'  court  recognizance.  Relief  must,  there- 
fore, be  had  in  a  court  of  equity  to  get  the  benefit  of  deduction 
of  a  counter-claim.  Judgment  should  have  been  recovered  on 
it  before  judgment  on  the  sci.  fa.  In  that  event  the  plaintiff  in 
the  former  might  apply  to  the  equity  side  of  the  court,  where 
judgement  was  afterwards  rendered  on  the  sci.  fa.,  to  set  one  off 
against  the  other.     Morris  v.  Hollis,  2  Harr.,  4. 

Having  determined  that  the  claim  of  the  complainant  was  not 
an  available  defence  at  law  as  payment,  and  could  not  be  set-off 
in  the  suit  upon  the  recognizance,  the  question  is,  can  the  Court 
of  Chancery  give  him  relief  by  way  of  set-off,  or  allowance,  of 
such  claim,  against  the  suit  on  the  sci.  fa? 
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The  chancellor  ad  litem  in  the  reasons  for  his  decree  dissolv- 
ing the  injunction,  while  not  controverting  the  fact  that  the  ac- 
count of  the  complainant  was  for,  what  in  law  are,  necessaries; 
yet  seems  to  think  that,  supposing  he  had  relief  in  his  court  be- 
cause of  want  of  power  to  give  it  elsewhere,  yet  before  he  could 
claim  it  he  should  have  established  his  account  by  a  judgment  at 
law.  This  would,  unquestionably,  be  a  sound  view  of  the  case, 
if  there  were  in  fact  any  serious  dispute  about  the  account;  but 
I  have  pointed  out,  by  referring  to  the  testimony  of  Messrs.  Cul- 
len  and  Btirton,  and  by  that  of  Mrs.  Biu"ton,  that  there  was  no 
ground  for  any;  and  so  the  respondent's  coiuisel  evidently  thought, 
for  they  made  no  point  in  this  court  that  the  account  was  not 
just,  and  did  not  contend  that  any  charges  were  unproved,  except 
those  aggregating  about  fifty  dollars  for  articles  supplied  by  the 
respondent's  wife.  Leaving  them  out,  there  is  more  than  enough 
left  to  counterbalance  the  claim  under  the  recognizance  at  the 
time  it  was  assigned  to  the  respondent  Willin.  There  was  no 
necessity,  therefore,  to  establish  the  account  at  law.  And  the  facts 
of  this  case  show  that  whatever  admissions  of  the  correctness  of 
the  account  were  made  by  the  respondents,  Truitt  and  wife,  were 
not  drawn  from  them  in  undue  haste,  or  by  any  misrepresenta- 
tion, or  concealment.  Mrs.  Truitt  was  married  on  the  9th  of 
August,  1870,  and  came  of  age  on  the  following  19th  of  the 
same  month.  Not  till  about  three  months  afterwards  did  the 
complaintant  make  any  move  whatever  to  have  a  settlement  of 
his  account  and  then  it  was  with  the  husband  as  well  as  the  wife, 
and  at  the  house  of  her  aimt  who  was  no  relative  of  him,  but  is 
a  witness  against  him.  In  the  meantime  there  was  ample  oppor- 
tunity if  Truitt  had  availed  himself  of  it,  to  inquire  into  the  con- 
dition of  the  estate  of  his  wife's  father,  and  the  propriety  and 
correctness  of  the  charges  for  the  necessaries  supplied  his  wife. 
It  would  seem  therefore  that  there  was  no  attempt  on  the  part  of 
the  complainant  to  entrap  the  respondents,  Truitt  and  wife,  into 
a  settlement  before  they  had  time  to  look  about  them  and  prepare 
for  it.  In  fact  the  point  is  not  made  directly  in  the  pleadings, 
evidence,  or  argtmients  that  the  respondents  were  deceived  by 
the  complainant,  but  the  most  imputed  is,  that  he,  knowing  all 
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about  the  estate  ought  to  have  informed  them  of  it,  before  he 
undertook  to  get  them  to  agree  to  his  account,  and  that  it  should 
be  set-off  against  or  deducted  from  the  recognizance.  But  this 
is  insisted  on  simply  as  a  reason  why  they  should  not  be  bound 
by  an  agreement  to  allow  and  deduct;  and  not  that  their  admis- 
sion of  the  correctness  of  the  account,  so  far  as  it  went,  should 
not  be  held  binding.  The  point  insisted  on  seems  to  be,  that  he 
should  have  paid  himself  out  of  the  assets  of  his  brother's  estate, 
he  being  executor  of  it,  and  not  be  permitted  to  deduct  it  from 
the  recognizance.  This  calls  forth  an  important  fact  admitted 
in  the  argument  here,  and  sustained  by  the  list  of  exhibits  filed 
by  the  complainant  in  the  court  below,  that  in  an  amicable  action 
between  Truitt  and  wife  and  the  complainant  in  the  Superior 
Court  of  Sussex  County  entered  on  the  9th  of  August,  1871, 
there  was  a  reference  of  everything  connected  with  the  settlement 
by  the  complainant  of  the  estate  of  his  deceased  brother,  the 
father  of  Mrs.  Truitt,  the  partnership  affairs  of  the  firm  or  part- 
nership between  the  brothers  being  taken  into  consideration  by 
consent,  by  three  of  the  best  qualified  men  in  the  county,  of  large 
experience  and  excellent  judgment,  who  found  that  the  estate 
was  indebted  to  the  complainant  in  the  sum  of  nine  hundred  and 
twenty-four  dollars  and  seventy  cents  for  over-payment  by  him 
beyond  all  the  assets  that  came  to  his  hands,  including  the  pro- 
ceeds of  the  sale  of  the  real  estate  of  his  said  brother,  and  in  the 
further  sum  of  one  hundred  and  forty-three  dollars  and  eleven 
cents  for  commissions  (not  before  allowed  him)  on  a  testamentary 
account  of  the  estate  of  said  deceased.  Their  report  was  made 
to  the  April  Term,  1874,  of  said  Superior  Court.  If  the  estate  of 
the  deceased  brother  was  a  debtor  to  the  complainant  for  payment 
of  debts,  etc.,  against  it  to  the  amount  found  by  the  referees  (and 
the  fact  is  not  denied)  and  he  was  also  entitled  to  the  said  sum 
of  one  hundred  and  forty-three  dollars  and  eleven  cents,  then 
there  was  nothing  out  of  which  he  could  reimburse  himself  for 
the  necessaries  supplied  his  niece.  Unless,  therefore,  he  can  have 
relief  by  way  of  set-off,  or  otherwise,  against  his  recognizance 
now  in  the  hands  of  the  respondent,  Willin,  he  will  be  without 
any  means  of  repajonent,  the  respondents,  Truitt  and  wife,  re- 
siding out  of  the  State  and  having  no  property  here. 
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It  was  a  point  made  in  the  argument  in  this  court,  and  much 
stress  was  laid  upon  that  view  in  the  chancellor's  opinion,  that 
the  claim  of  the  complainant  is  not  such  an  equity  as  will  justify 
the  Court  of  Chancery  in  treating  it  as  a  set-off  to  the  recogni- 
zance, and  the  opinion  of  Judge  Story,  sitting  in  the  Circuit  Court 
of  the  United  States  for  the  First  Circuit,  in  the  case  of  Grim  v. 
Darling,  5  Mason,  201,  is  cited  in  support  of  that  view.  Ac- 
cording to  that  distinguished  judge,  to  warrant  a  set-off  there 
must  be  mutual  credits  as  well  as  debts;  that  is,  there  must  not 
only  be  indebtedness  one  to  the  other,  but  some  sort  of  under- 
standing between  the  parties  that  one  claim  shall  be  deducted 
from  the  other;  in  other  words,  each  gives  credit  to  the  other, 
because  of  his  indebtedness  to  that  other.  This  seems  to  restrict 
the  privilege  of  set-off  within  very  narrow  limits;  and  if  it  could 
be  made  to  appl}'  to  this  particular  case,  it  would  place  the  com- 
plainant in  a  very  unfortunate  situation;  for  the  pecuniary 
condition  of  the  respondent,  Truitt,  was  such,  at  the  time  of 
the  assignment  to  Willin,  that  there  was  no  prospect  of  getting 
anything  out  of  him  by  execution.  We  have  the  testimony  of 
Mr.  Cullen  that  the  respondent,  Willin,  in  a  conversation  with 
him  on  the  day  he  took  the  assignment  from  Truitt,  told  him 
that  he  was  about  to  take  it,  and  that  he  could  "secure  his  debt 
in  that  way."  From  this  language  the  inference  seems  war- 
ranted that  it  was  the  only  way  in  which  he  could  do  it,  and  it 
certainly  is  a  fact  in  the  case  that  at  that  time  Truitt  was  under 
execution,  and  there  were  suits  pending  against  him.  It  was 
very  prudent  so  far,  then,  for  Willin  to  take  the  assignment. 
Now,  if  the  complainant  could  not  be  allowed  his  set-off 
or  deduction  from  the  recognizance,  he  would  be  without  any 
available  remedy  whatever.  But  if  it  should  be  recognized  as 
law  in  this  State  that  to  make  set-off  valid  there  should  be  some 
understanding  of  mutual  credit,  or,  as  Judge  Story  calls  it, 
"stoppage  pro  tanto,"  it  is  very  plain  none  could  have  been  had 
in  this  case;  for  the  respondent,  Virginia  Truitt,  was  a  minor 
during  the  whole  time  up  to  her  intermarriage,  and  could  make 
no  agreement  nor  have  any  tmderstanding  whatever  with  the 
complainant  about  credit  or  stoppage.     She  could  bind  herself 
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for  necessaries,  but  not  further.  Her  power  was  the  naked  one 
of  incurring  liability  for  them,  but  nothing  beyond.  Clearly, 
then,  the  complainant  will  be  utteriy  without  relief  unless  he 
can  get  it  in  equity  by  way  of  set-off.  But  independent  of  this 
view,  which  is,  however,  stifficient,  our  statute  of  set-off  only 
speaks  of  mutual  debts,  omitting  entirely  the  word  credits,  which 
was  of  so  much  importance,  in  view  of  Lord  Mansfield,  in 
the  case  of  French,  Assignee,  v.  Fenn,  3  Doug.,  257,  a  bank- 
ruptcy case,  where  the  set-off  was  allowed  against  the  assignee. 
Here  there  were  mutual  debts;  that  is,  the  complainant  owed 
the  wife  of  the  assignor  her  share  of  his  recognizance,  and  she 
owed  him  for  necessaries  furnished  her  during  her  minority. 
He  had  no  power  to  set  off  the  debt  he  owed  her,  because  a 
scire  facias  was  issued  to  collect  it  by  the  assignee,  nor  could  he 
plead  it  as  payment,  because,  as  I  have  shown,  payment  it  was 
not;  and  there  was,  in  fact,  no  plea  tmder  which  he  could  avail 
himself  of  it.  His  claim,  not  growing  out  of  hers,  but  being 
entirely  independent  of  it,  set-off  is  the  only  way  of  deducting 
it  from  it,  and  as  that  cannot  be  done  at  law  in  a  scire  facias  on 
the  recognizance,  it  must  be  a  subject  of  equitable  relief,  like 
other  rights,  remediless  at  law.  That  it  would  be  a  proper  sub- 
ject of  set-off  against  a  claim  under  a  recognizance,  is  shown  by 
the  case  of  The  State,  for  the  use  of  Cannon,  v.  Cannon's 
Admx.,  1  Harr.,  324,  where,  in  a  suit  against  a  surety  to  re- 
cover a  distributive  balance  of  an  intestate  estate,  the  superior 
court  in  this  State  allowed  proof  to  be  made  of  necessaries  fur- 
nished the  plaintiff  in  his  minority  by  his  mother,  who  was  the 
administratrix.  This  case  establishes,  that  where  a  minor  is 
supplied  with  necessaries,  they  may  be  deducted,  even  by  a  surety 
of  the  administratrix  who  supplied  them,  from  the  amount 
claimed  in  debt  on  her  bond  for  a  distributive  balance;  from 
which  it  follows  that  if  the  suit  had  been  against  her,  instead  of 
her  surety,  a  set-off  might  have  been  pleaded,  mutuality  existing 
and  the  action  being  debt.  In  this  case,  then,  it  is  the  form  of 
proceeding — sci.  fa.,  and  not  debt — that  would  prevent  the  com- 
plainant from  pleading  his  set-off,  though  it  exists  all  the  same. 
Now,  it  is  the  plainest  law,  that  where  a  party  has  a  just  defence 
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to  a  suit,  but  is  prevented  or  obstructed  by  some  technicality  or 
mere  form  from  setting  it  up,  a  court  of  equity,  which  is  no 
respecter  of  forms  and  does  not  notice  technicalities,  will  arrest 
the  career  of  the  plaintiff  at  law  till  he  allows  the  set-off,  if  it 
be  of  that  nature,  and  altogether  if  it  exceed  his  cause  of  action. 

But  it  is  contended  that  were  it  true  that  if  Truitt  and  wife 
had  proceeded  on  the  recognizance,  the  complainant  might  set-off 
in  equity  his  account  for  necessaries  against  their  claim,  yet  here 
is  the  case  of  a  bona  fide  assignee,  and  such  course  cannot  be 
taken  with  respect  to  him.  Two  grounds  are  taken  for  this 
view :  first,  that  there  is  no  equity  here,  because  the  complain- 
ant's claim  is  an  independent  one,  and  does  not  grow  out  of  the 
transaction  of  the  recognizance;  second,  that  Willin  is  not,  upon 
the  evidence,  to  be  charged  with  notice  of  the  equity,  if  such 
existed.  With  respect  to  the  first  ground,  we  have  to  observe 
that,  there  being  no  relief  at  law  for  the  complainant  against 
this  claim  because  of  technicality,  his  right  of  set-off,  which 
can  only  be  enforced  in  equity,  would  be  entirely  defeated  if 
such  view  should  prevail.  The  equity  of  set-off,  valid  at  law 
but  imenforceable  for  want  of  right  to  plead  it  in  the  set.  fa., 
would  be  denied  him,  although  the  statutes  of  set-off  are  as 
operative  in  a  court  of  equity  as  at  law,  where  the  former  finds 
occasion  to  exercise  its  power  with  respect  to  them.  Here,  then, 
is  an  all-sufficient  equity  existing  between  the  original  parties, 
and  the  assignee  of  the  right  of  the  meritorious  party  is  affected 
by  it. 

As  to  the  second  ground,  it  is  sufficient  to  say,  that  there  is  no 
law  of  this  State  that  clothes  the  party  entitled  to  a  share  or  the 
whole  of  a  recognizance  with  the  right  to  assign  it  away,  so  as 
to  defeat  any  legal  or  equitable  defence  against  it,  to  which  the 
recognizor  is  entitled.  Such  a  chose  stands,  in  no  sense,  upon  the 
same  footing,  as  maturing  commercial  paper;  but  the  assignee, 
takes  it  subject  to  all  equities,  and  defences  to  which  it  was  sub- 
ject in  the  hands  of  the  assignor.  In  other  words  he  takes  it  the 
same  as  the  assignor  held  it,  and  for  no  better  title  or  interest; 
and  it  being  non-assignable,  legally  speaking,  the  duty  devolves 
upon  him  to  inquire  of  the  recognizor,  like  the  assignee  of  a  bond 


540  DELAWARE 

Burton  v.  Willin  and  others. 

of  the  obligor,  if  he  wishes  to  be  certain  of  what  he  is  buying, 
whether  there  are  existing  any  claims  of  payment,  or  set-off,  or 
if  there  is  any  other  defence  against  it.  In  the  case  of  Robin- 
son V.  Jefferson's  Admr.,  before  Chancellor  Ridgely  in  Sussex 
in  1823,  he  said,  speaking  of  certain  single  bills  which  were  the 
subject  of  the  suit  before  him.  "It  should  be  remarked  that 
these  bills  are  not  assigned  according  to  the  form  of  the  act  of 
assembly.  The  assignments  are  therefore,  equitable  only;  and 
the  bills  are  liable  in  the  hands  of  the  assignee  to  all  the  equities 
to  which  they  are  liable  in  the  hands  of  the  obligee.  But  even 
if  they  had  been  assigned  according  to  the  act  of  assembly,  the 
assignee  would  have  taken  them  subject  to  the  same  objections 
which  might  have  been  made  against  them  by  the  obligor  in  the 
hands  of  the  obligee.  This  is  the  well-known  and  established 
law,  and  the  assignee  before  he  takes  the  assignment  of  a  spe- 
cialty ought  to  inquire  whether  it  be  liable  to  any  plea,  discount, 
or  impeachment  whatever."  Decree  affirmed  on  appeal  June 
Term,  1827.     1  Del.  Chy.,  245. 

With  respect  to  what  was  said  in  the  argument  about  the  com- 
plainant not  having  been  appointed  guardian  of  his  niece,  it  is 
sufficient  to  remark  that  he  was  under  no  legal  obligation  to  take 
upon  himself  that  office.  If  he  had  taken  it,  however,  the  well- 
known  and  enlightened  liberality  of  the  Orphans'  Court  in  this 
State  is  assurance  that,  in  the  case  of  a  ward  like  Virginia  C.  Bur-. 
toil,  belonging  to  a  family  of  high  respectability  in  the  county 
of  Sussex,  and  being  designed,  as  was  said,  for  a  teacher,  the 
judges  of  that  court  in  that  county  would  have  allowed  the  guar- 
dian to  expend  for  her  support  and  education  all  that  was  ne- 
cessary for  that  purpose,  and  to  quite  the  extent  that  was  done 
by  the  complainant. 

In  case  where  a  minor  has  no  guardian,  and  some  one  supplies 
necessaries,  the  question  between  them  would  be — were  the  arti- 
cles sold  and  delivered,  board  furnished,  education  provided, 
medical  attendance  supplied,  necessary  for  one  in  the  circiun- 
stances  of  the  minor  as  to  rank  in  life,  fortune,  etc. ;  if  they  were, 
the  fact  that  they  exceeded  the  minor's  income  received  by  the 
party  supplying  them  would  be  of  but  little  moment.     Though 
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a  legal  guardian  may  not  exceed  income  without  authority  of  the 
Orphans'  Court — there  being  a  tribunal  to  which  he  can  apply 
for  such  power  and  which  can  grant  it,  and  the  statute  prohibit- 
ing him  from  so  doing  without  resorting  to  it — yet,  where  there 
is  no  guardian,  a  person,  quasi  such,  may  do  it  in  the  minor's 
interest — running  the  risk  of  the  verdict  of  a  jury,  under  instruc- 
tion of  the  court  what  necessaries  are,  that  his  supplies  were  not 
necessaries  in  law,  and  were  excessive  in  quantity  and  expen- 
siveness. 

It  is  therefore,  ordered,  adjudged  and  decreed  that  the  decree 
of  the  chancellor  ad  litem  be  reversed;  that  the  injunction 
granted  in  the  case  below  be  made  perpetual,  and  that  the  re- 
spondents pay  the  costs  in  this  court  and  in  the  court  below  in 
three  months  or  that  attachment  issue. 


John  Elwood  Black  ;;.  Benjamin  Seal. 

The  discrimination  in  the  statute  between  a  citizen  residing  in  the  State  and  a 
non-resident  in  regard  to  issuing  a  writ  of  capias  ad  respondendum  against 
them  is  unconstitutional  and  void  under  the  constitution  of  the  United  States, 
and  it  can  be  issued  against  neither  without  an  affidavit  of  fraud  previously 
filed  in  the  suit. 

This  case  came  before  the  court  on  the  petition  of  John  El- 
wood Black  against  Benjamin  Seal  and  James  Martin,  sheriff  of 
the  county,  for  a  writ  of  habeas  corpus  which  was  in  substance 
as  follows:  That  in  the  month  of  January,  1883,  Seal,  the  re- 
spondent, then  and  still  a  citizen  residing  in  this  State,  brought 
suit  in  this  court  against  the  petitioner,  then  and  still  a  citizen 
residing  in  the  State  of  Pennsylvania,  No.  17  to  the  May  Term, 
1883,  in  which  a  writ  of  capais  ad  resporuiendum  issued  against  him, 
but  was  returned  non  est  inventus;  that  on  the  2d  day  of  August 
following,  the  respondent.  Seal,  caused  to  be  issued  out  of  the  court 
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an  alias  capias  ad  respondendum  against  him,  and  demanded 
bail  in  the  siim  of  seven  hundred  dollars,  the  said  suit  being  No. 
59  to  the  September  Term,  1883,  upon  which  he  was  arrested 
by  the  sherifiE  of  the  county,  James  Martin,  and  confined  as  a  pris- 
oner in  the  county  jail  in  the  City  of  New  Castle  in  this  county, 
on  the  30th  day  of  August  last,  and  where  he  has  been  ever  since, 
and  is  still  detained  and  confined.  That  at  the  time  he  was 
arrested  he  was  temporarily  in  this  State  on  a  business  errand; 
and  that  he  was  then,  and  ever  since  has  been,  and  still  is  with- 
out pecuniary  means,  and  is  unable  to  give  bail  as  demanded, 
and  has  ever  since  his  arrest  and  imprisonment  remained  in  the 
custody  of  the  said  sheriff,  and  restrained  of  his  liberty.  That 
the  cause  of  action  in  the  suit  consists  of  certain  bank  checks 
drawn  by  him  to  the  order  of  the  respondent,  and  a  book  account 
of  goods  sold  and  delivered  by  him  to  the  petitioner,  the  suit 
being  an  action  of  assumpsit.  That  the  petitioner  had  not  in  any 
manner  practiced  any  fraud  toward  the  respondent,  or  in  any 
manner  fraudulently  disposed  of  or  concealed  any  property ;  and  he 
is  informed  and  believes  that  no  affidavit  of  fraud  of  any  descrip- 
tion, nor  other  affidavit  has  been  filed  against  him  in  said  suit,  or 
in  connection  with  it.  That  the  petitioner  is  not  detained  or  re- 
strained of  his  liberty  by  the  said  sherifT  as  aforesaid,  by  virtue 
of  a  commitment  for  any  criminal  or  supposed  criminal  matter, 
or  for  any  other  cause  than  the  matter  before  set  forth.  That  he 
is  advised  and  believes  that  he  is  in  custody  and  restraint  of  his 
liberty  by  the  said  sheriff  in  violation  of  the  constitution  of  the 
United  States,  to  wit,  §  2  of  Article  4  thereof,  in  so  far  as  it 
provides  that  the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  of  the  several  States,  and 
§  1  of  the  Fourteenth  Amendment  to  said  constitution,  in  so  far 
as  it  provides  that  no  State  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

Wherefore  he  prays  for  a  writ  of  habeas  corpus  directed  to 
the  said  sheriff,  etc. 

Bradford  for  the   plaintiff.     Although   the   petitioner  at   the 
time  of  his  arrest  on  the  writ  of  capias  ad  respondendum  issued 
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against  him  in  the  action,  was  a  citizen  of  Pennsylvania  and  re- 
siding in  the  city  of  Chester  in  that  State,  and  out  of  this  State, 
it  was  unlawfully  issued  against  him  under  our  statute  without 
an  affidavit  of  fraud  previously  filed  in  the  suit  by  the  plaintiff 
in  it,  just  as  much  so,  as  if  he  had  been  at  that  time  a  citizen  of, 
this  State  residing  in  it,  because  the  discrimination  which  the 
statute  makes  between  citizens  of  this  and  the  citizens  of  the 
other  States,  in  respect  to  the  issuing  of  a  writ  of  capias  ad 
respondendum,  is  invalid  and  void  both  under  section  2  of  article 
4  of  the  Constitution  of  the  United  States,  and  of  section  1  of  the 
Fourteenth  Amendment  to  it;  and  has  been  so  held  by  the  Su- 
preme Court  of  the  United  States. 

Lore  for  the  defendant.  The  Fourteenth  Amendment  was 
framed  and  adopted  to  meet  the  case  of  colored  people  who  had 
not  before  enjoyed  the  rights  of  citizenship.  But  ever  since  the 
adoption  of  the  Constitution  of  the  United  States,  the  courts  of 
this  State  could  make  any  citizen  living  in  it  subject  to  their 
jurisdiction  in  any  action  at  the  suit  of  another,  by  serving  a 
subpoena  upon  him,  or  having  it  left  at  his  usual  place  of  abode 
in  his  absence,  and  having  it  returned  served,  which  gave  a  non- 
resident indebted  here,  if  he  chose  to  avoid  the  service  of  it  by 
keeping  out  of  the  State,  a  decided  advantage  over  one  residing 
within  its  limits;  and  the  discrimination  of  the  statute  in  ques- 
tion has  been  in  the  long  run  but  a  fair  equivalent  for  it  in  favor 
of  the  latter  class  of  suitors  in  the  administration  of  justice  in  the 
State. 

The  Court  held  in  accordance  with  the  rulings  referred  to  that 
the  discrimination  of  the  statute  in  such  a  case  was  vmconstitu- 
tional  and  void  imder  the  Constitution  of  the  United  States 
and  discharged  the  petitioner  from  the  custody  of  the  sheriff. 
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Anthony    Reybold    v.    George    A.     Parker,    Samuel    M. 
Felton,  Samuel  Harlan,  Jr.,  and  Jesse  Lane. 

In  assumpsit  upon  a  contract  not  in  writing  for  the  hire  of  a  steamboat  against 
four  parties  to  it,  one  of  whom  had  been  out  of  the  State  for  ten  years  until 
the  commencement  of  it,  the  others  being  in  the  State  in  the  meantime,  it 
was  held  by  the  court  that  the  action  was  barred  as  against  them  by  the 
statute  of  hmitation. 

This  case  came  up  on  a  demurrer.  The  declaration  was  in 
assumpsit  for  the  hire  of  a  steamboat,  to  which  the  defendants 
pleaded  the  statute  of  limitations  and  to  which  the  plaintiff  re- 
plied, precludi  non,  etc.,  because  the  several  causes  of  action  in 
the  declaration  mentioned  accrued  against  the  said  defendants 
jointly;  that  the  said  George  A.  Parker  before  and  at  the  time 
when  the  same  and  each  and  every  of  them  accrued  to  the 
said  plaintiff,  was  out  of  the  State,  to  wit,  at  a  place  unknown 
to  the  plaintiff;  and  that  he  afterwards,  to  wit,  on  the  first  day 
of  January,  A.  D.,  1875  came  from  without  the  said  State  into 
said  State,  which  was  his  first  coming  into  it  thereafter  in  such 
manner  that  by  reasonable  diligence  he  could  have  been  served 
with  process.  And  that  the  said  plaintiff  commenced  his  said 
action  against  the  said  defendants  within  three  years  after  his 
the  said  defendant,  George  A.  Parker's  said  coming  into  said 
State.  To  this  replication  the  defendants  demtirred  generally 
and  especially,  and  assigned  the  following  causes  of  demurrer:  1, 
That  it  sets  forth  that  one  only  of  the  said  co-defendants  was  out 
of  the  State  before  and  at  the  time  of  the  accruing  of  the  said 
causes  of  action,  which  fact,  if  true,  would  not  bring  the  plain- 
tiff's action  within  the  saving  of  the  statute  implied  by  him.  2, 
That  his  said  replication  and  the  facts  therein  stated  relate  to 
only  one  of  the  said  co-defendants,  and  states  no  sufficient  reason 
why  the  statute  of  limitations  has  not  barred  the  said  action 
against  the  other  defendants. 

Gray  for  the  plaintiff  in  demurrer.  The  words  of  our  statute, 
unlike  the  English  statute,  are  in  the  singular  number,  and  it 
may  well  be  doubted  whether  it  was  intended  to  apply  to  such  a 
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case  as  this,  in  which  there  are  four  co-defendants,  only  one  of 
whom  was  beyond  the  reach  of  process  and  out  of  the  State  when 
the  cause  of  action  accrued  and  until  after  the  original  limitation 
of  the  statute  had  elapsed;  and  it  was  so  held  under  a  similar 
statute  in  the  State  of  New  York,  and  also  that  in  an  action  of 
assumpsit  against  several  defendants,  it  is  no  answer  to  a  plea 
of  the  statute  of  limitations  that  one  of  them  within  six  years 
from  the  accruing  of  the  cause  of  action  departed  from  the  State 
and  continued  absent  imtil  the  commencement  of  the  suit,  sell 
the  persons  liable  upon  a  joint  contract  must  depart  from  the 
State  in  order  to  arrest  the  running  of  the  statute  against  the 
demand.  Brown  v.  Delafield,  1  Denio.,  445.  And  it  was  so 
held  in  Bruce  v.  Flagg,  25  N.  J.,  219,  and  in  Sheey  v.  Mande- 
ville  et  al.,  6  Cranch.,  253. 

Bradford  for  the  defendant  in  demurrer.  The  question  is, 
when  the  contract  and  cause  of  action  are  joint,  and  not  both 
joint  and  several,  does  the  absence  of  one  of  the  several  defend- 
ants from  the  State  at  the  time  of  the  accruing  of  the  cause  of 
action,  save  the  bar  of  the  statute  of  limitations  against  the  other 
defendants  who  were  in  the  State  when  the  cause  of  action  ac- 
crued, and  have  been  subject  to  the  process  of  the  court  from 
that  time  until  the  suit  was  commenced?  The  law  is  now  so 
settled,  and  the  cases  cited  on  the  other  side  have  been  overruled 
by  later  decisions.  That  of  Brown  v.  Delafield,  1  Denio.,  445, 
by  Denny  v.  Smith,  18  N.  Y.,  567,  and  Cutter  v.  Wright,  22 
N.  Y.,  472,  and  the  case  of  Sheey  v.  Mandeville  et  al.,  6  Cranch., 
253,  by  Trafton  v.  The  United  States,  3  Story,  C.  C.  Rep.,  646, 
and  by  Mason  v.  Eldred  et  al.,  6  Wall.,  231.  And  the  reason 
of  it  is  being  jointly  liable  only,  they  must  all  be  sued  jointly, 
and  if  a  judgment  be  recovered  against  one  of  two  joint  creditors, 
itis  a  bar  to  an  action  against  the  other  before  satisfaction.  King 
V.  Hoar,  13  M.  &  W.,  493.  Joint  debtors  must  be  jointly  sued. 
If  all  are  not  sued,  it  can  only  be  pleaded  in  abatement,  and  if 
the  defendant  fails  to  plead  it  in  abatement,  judgment  will  be 
given  against  him.  Robertson  v.  Smith  and  Others,  18  Johns., 
459.     A  judgment  recovered  against  one  partner  is  a  bar  to  a 
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subsequent  action  against  both.  Smith  and  Another  v.  Black, 
9  S.  &  R.,  142.  To  an  action  against  two  on  a  joint  promise, 
the  defendants  pleaded  a  former  judgment  recovered  against  one 
of  them  on  the  same  promise,  and  it  was  held  a  good  bar.  13 
Mass.,  148.  It  is  also  well  settled  in  the  English  as  well  as  the 
American  courts,  where  it  has  been  held  that  under  stat.  4  Anne, 
chap.  16,  §  19,  if  a  right  accrues  against  several  persons,  one  of 
whom  is  beyond  the  seas,  the  statute  of  limitations  does  not  run 
till  his  return,  though  the  others  never  were  absent  from  the 
kingdom.  Fannin  v.  Anderson,  53  E.  C,  L.  Rep.,  810:  Town 
V.  Mead,  81  E.  C.  L.  Rep.,  123.  At  common  law  the  only 
course  to  pursue  in  case  of  a  joint  contract,  and  a  joint  suit  as 
it  must  be  against  all  of  the  defendants  when  there  are  two  or 
more  of  them,  and  one  of  them  is  out  of  the  kingdom,  is  to  sue 
out  the  writ  against  them  all  and  have  it  served  on  all  of  them 
within  the  kingdom,  and  returned  not  served  or  not  arrested  as 
to  the  other,  and  then  to  proceed  by  due  coirrse  of  law  there  to 
outlaw  him,  which  must  be  done  before  any  declaration  can  be 
filed  or  anything  further  can  be  done  in  the  prosecution  of  the 
action  against  the  others,  but  when  the  process  of  outlawry  has 
been  completed  with  a  reference  to  him,  the  plaintiff  proceeds, 
and  if  his  evidence  is  sufficient  recovers  judgment  against  the 
others.  But  the  process  of  outlawry  is  unknown  in  the  courts 
of  this  State,  and  of  every  other  State  in  this  country,  and  there- 
fore there  is  no  method  of  doing  it  in  that  or  any  other  way  under 
our  laws  or  practice. 

Gray.  According  to  the  obvious  meaning  of  the  statute,  the 
saving  referred  to  does  not  support  the  replication ;  for  the  design 
of  it  was  only  to  save  the  right  of  action  against  one  or  more 
joint  debtors  when  he,  or  all  of  them,  if  more  than  one,  was  or 
were  out  of  the  State  at  the  time  the  cause  of  action  accrued. 
It  has  been  decided  in  one  of  our  States  that  in  an  action  on  a 
joint  contract  against  two  or  more  defendants  a  jugdment  may 
be  recovered  against  one  or  more,  though  the  statute  of  limita- 
tions has  barred  the  action  against  others.  Town  v.  Wash- 
bum  et  al,  14  Mines,  268. 
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Comei^ys,  C  J.  The  question  raised  by  the  pleading  in  this 
case  is:  Djes  the  act  of  limitations  begin  to  run  against  a  joint 
contract  until  the  return  of  a  co-contractor  who  is  out  of  the 
State  at  the  time  the  cause  of  action  accrues? 

This  is  an  action  of  assimipsit  for  the  hire  of  a  steamboat, 
the  narr.  being  composed  of  the  common  counts.  The  plea  relied 
on  is  the  act  of  limitations,  to  which  there  is  a  replication  of  the 
absence  of  Parker,  one  of  the  defendants,  and  his  return  and 
suit  within  the  statutory  time  thereafter.  The  defendants  demur, 
and  the  plaintiff  joins  therein;  so  that  the  question  is  as  before 
stated. 

It  may  help  to  a  proper  understanding  of  this  question,  to 
consider  the  state  of  the  law  originally  with  reference  to  suits 
upon  contracts,  and  the  changes  made  in  it;  also  the  law  with 
respect  to  suits  on  joint  contracts,  and  to  outlawry,  and  pleas  in 
abatement.  With  such  law  before  our  minds,  we  shall  be  better 
able  to  comprehend  and  decide  it. 

Formerly  there  were  no  statutes  of  limitation  of  actions;  but 
courts,  however,  instructed  juries  to  presume  a  debt  to  be  paid 
where  no  suit  had  been  brought  upon  it  for  twenty  years,  or 
recognition  of  it  made  in  that  time.  This  was  in  analogy  to 
other  legal  prestmiptions.  Such  state  of  things  continued  until 
the  year  1683,  when  the  statute  of  21  James  I.,  chap.  16,  was 
passed,  the  third  section  of  which  prohibited  the  bringing  of 
certain  actions  (including  that  in  this  case)  after  the  expiration 
of  six  years  from  the  time  the  cause  accrued;  with  a  saving  as 
to  infants,  persons  non  compos  mentis,  femes  covert,  persons  im- 
prisoned or  beyond  seas,  so  as  they  took  their  actions  within  the 
above  time  after  the  impediment  ceased,  etc.  This  was  the  law, 
without  any  change,  until  the  fourth  year  (1705)  of  the  reign  of 
Queen  Anne,  twenty-two  years  afterwards,  when  chapter  sixteen 
of  her  reign  was  passed,  the  nineteenth  section  of  which  provides 
for  the  case  of  absent  defendants,  as  follows:  "That  if  any 
person  or  persons"  against  whom  there  should  be  any  cause  of 
action  of  trespass,  etc.,  "or  any  of  them  be,  or  shall  be  at  the  time 
of  any  such  cause  or  suit  or  action  given  or  accrued,  beyond  the 
seas,  that  then  such  person  or  persons,  who  is  or  shall  be  entitled 
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to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the  said 
actions  against  such  person  and  persons,  after  their  return  from 
beyond  the  seas,  within  such  times  as  are  respectively  limited 
for  the  bringing  of  the  said  actions"  by  that  act  and  the  act  of 
James.  These  statutes  form  the  Jaw  of  England  to  this  day, 
we  believe,  with  respect  to  the  limitation  of  actions. 

Whether  the  statutes  of  James  and  of  Anne  were  recognized 
as  in  force  in  this  colony  we  have  no  means  of  knowing;  but 
seeing  that  the  legislature  of  that  time  passed  an  act  on  the  sub- 
ject of  them,  it  is  to  be  supposed  they  were  not.  In  the  15th  of 
Geo.  II.  (1742)  a  statute  was  enacted  limiting  the  time  for  bring- 
ing personal  actions  (with  certain  exceptions  not  necessary  to  be 
stated)  to  three  years,  with  the  saving  (as  in  that  of  James)  as 
to  absent  or  disqualified  plaintiffs,  and  (as  in  that  of  Anne)  with 
respect  to  absent  defendants  (Del.  L.,  Vol.  I.,  p.  228).  The 
language  of  the  sixth  section  of  that  enactment  is  in  these  words : 
"And  if  any  person  or  persons  against  whom  any  of  the  causes 
of  action  before  mentioned  shall  arise,  shall  at  the  time  of  the 
cause  of  suit  or  action  arising,  or  afterwards  before  the  time  of 
bringing  such  action  be  expired,  be  beyond  seas,  or  go  out  of 
this  government,  then  the  person  entitled  to  such  suit  may  bring 
an  action  after  the  return  of  such  person,  so  as  he  bring  the  same 
within  such  time  as  is  before  limited  by  this  act."  Afterwards, 
on  the  12th  of  April,  1773,  a  supplement  to  that  act  was  passed 
which  conformed  the  limitation  for  suits  by  plaintiffs  to  the 
statute  of  James,  viz.,  six  years,  but  continued  the  provision 
with  respect  to  absent  defendants — that  is,  allowing  three  years 
after  return  to  bring  the  action — ^using  the  same  language  as 
above  quoted  {Ihid.,  324).  And  on  the  4th  of  July,  1792,  the 
State  legislature  passed  an  additional  supplementary  act,  limit- 
ing the  time  for  bringing  all  personal  actions  whatever,  except 
debt  founded  on  record  or  specialty,  and  accounts  between  mer- 
chant and  merchant,  to  three  years  after  the  cause  accrued,  with 
the  saving  as  to  infant  plaintiffs,  femes  covert,  non  compotes  or 
imprisoned;  but  without  that  of  plaintiffs  "  beyond  sea  or  out 
of  the  State,"  but  preserving  the  same  time  as  before,  and  by  the 
same  language,  with  respect  to  absent  defendants.  (Del.  L. 
Vol.  II.,  p.  1031.) 
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This  was  the  state  of  the  law  down  to  1829,  when  the  compi- 
lation of  statute  law  known  as  Hall's  Digest  was  reported  to  the 
legislature  and  passed.  At  page  397  of  the  Digest  is  the 
limitation  law,  the  fifth  section  of  which  is  in  effect  as  before, 
except  that  mutual  and  running  accounts  are  substituted  for 
accounts  between  merchant  and  merchant,  and  that  a  new  provi- 
sion is  inserted  making  six  years  the  limitation  for  suits  in  the 
case  of  "a  promissory  note,  bill  of  exchange,  and  acknowledg- 
ment under  the  hand  of  a  party  of  a  subsisting  demand."  The 
ninth  section  is  a  proviso,  and  reads  thus:  ''Provided,  that  when 
a  cause  of  action  arises  in  this  State,  if  the  person  liable  to  such 
action  be  not  an  inhabitant  of  this  State  at  the  accruing  of  such 
cause,  or  abscond  or  remove  from  this  State  before  the  expiration 
of  the  time  allowed  by  this  act  for  bringing  such  action,  the 
time  during  which  such  person  shall  have  been  out  of  this  State 
shall,  in  applying  either  of  the  limitations  of  this  act,  be  de- 
ducted; and  in  every  such  case  at  least  one  year  from  the  return 
of  such  person  into  this  State  shall  be  allowed  for  bringing  such 
action."  This  section  introduced  very  important  changes,  con- 
fining the  saving  as  to  defendants  to  cases  when  the  cause  of 
action  arose  in  the  State,  and  apparently  using  the  term  "not  an 
inhabitant"  as  equivalent  to  person  beyond  seas,  and  also  includ- 
ing the  case  of  an  absconding  or  removing  debtor,  so  as  to  pro- 
vide for  objection  that  such  a  one  was  not  a  person  beyond  seas 
within  the  meaning  of  the  prior  acts.  It  will  be  observed  also 
that  the  words  "or  persons"  used  in  the  beginning  of  the  sec- 
tions of  the  colonial  acts  of  1742  and  1773  are  omitted  in  Hall's 
revision.  This  was  not  to  prune  a  redundancy,  as  appears  by 
the  preface  to  his  work,  but  because,  no  doubt,  he  considered 
the  singular  word  to  include  its  plural,  when  necessary  to  the 
sense.  But  it  is  noticeable  that  the  words  "or  any  of  them," 
occurring  in  the  statute  of  Anne,  after  the  designation  of  actions 
do  not  appear  in  our  colonial  acts.  Lord  Denman,  in  Fannin 
V.  Anderson,  53  E.  C.  L.,  811,  thought  they  referred  to  the 
actions  mentioned  in  the  former,  but  Justice  Maule,  in  Towns 
V.  Mead,  81  E.  C.  L.,  123,  took  a  different  view,  and  referred 
them  to  the  words  "person  or  persons"  in  the  beginning  of  the 
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section,  and  gives  a  reason  which  seems  conclusive  of  the  cor- 
rectness of  such  view.  The  different  actions  named  are  in  the 
singular  nximber,  separated  by  the  disjunctive  conjunction  or; 
whereas,  the  word  "persons"  being  a  plural  noun,  it  was  appro- 
priate to  the  construction  given  the  statute,  that  the  application 
of  the  words  "or  any  of  them"  should  be  to  persons.  It  would 
seem  that  Justice  Maule,  in  the  common  pleas,  did  not  intend  to 
rest  his  opinion  upon  the  sole  ground  taken  by  Lord  Denman 
in  the  Queen's  Bench,  that  the  statute  of  Anne  was  intended  to 
dispense  with  the  tedious  and  expensive  proceedings  of  outlawry 
in  the  case  of  an  absent  co-defendant. 

If  the  opinion — that  Justice  Maul  took  the  true  view  of  the 
words  "or  any  of  them,"  used  in  the  statute  of  Anne,  be  correct 
— and  we  think  it  is — then  the  omission  of  those  words  from  our 
statutes  is  very  significant,  and  would  seem  to  point  to  the  con- 
clusion that  the  running  of  the  statute  would  not  be  suspended 
if  part  of  the  co-defendants  shotdd  be  absent  when  the  action 
accrued,  others  remaining  in  the  State.  Those  words  were  in- 
tended to  apply  to  actions,  or  persons  (we  think  the  latter),  and 
could  not  have  been  omitted  to  prune  redundancy;  for,  as  applic- 
able to  the  plural  noun,  persons,  they  could  not  have  been  a  re- 
dtmdancy,  their  use  being  necessary  to  apply  the  statute  to  the 
case  where  one,  or  some,  of  several  defendants  was  absent. 

It  seems  to  have  been  an  opinion  about  which  there  was  no 
difference  in  the  minds  of  the  English  judges,  that  the  object  of 
the  statute  of  Anne  was  to  dispense  with  proceedings  in  out- 
lawry where  there  were  several  defendants,  and  some  of  them 
beyond  sea.  At  first  it  would  seem  strange  that  no  case  oc- 
curred calling  for  construction  of  the  statute  of  Anne  for  a  hun- 
dred and  forty  years;  but  it  is  not  so,  when  we  take  into  con- 
sideration the  fact  that  a  plaintiff  could  always  proceed  against 
an  absent  defendant  by  outlawry  simultaneously  with  his  pro- 
ceedings against  resident  defendants,  in  which  case  ho  plea 
in  abatement  could  be  sustained.  There  was,  therefore,  no 
ground  for  holding  the  act  to  apply  where  all  the  parties  were 
not  absent.  When  however,  in  1834,  the  statute  3d  and  4th 
William  IV.,  chap.  39,    §  8,    was   passed,    aboHshing   pleas  in 
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abatement  unless  a  co-defendant  was  within  the  realm,  there  was 
no  occasion  to  invoke  the  statute;  and  then  the  act  applied,  and 
the  joint  liability  was,  virtually,  turned  into  a  several  one — for 
Fannin  v.  Anderson  and  Towns  v.  Mead,  are  each  actions 
against  one  only  of  several  joint  defendants.  It  is  true  in  the 
last  case  the  defendant  was  a  survivor;  but  in  the  former  both 
the  contracting  parties  were  alive.  Since  the  latter  statute,  all 
contracts  are  joint  and  several  virtually — no  plea  in  abatement 
for  non-joinder  being  allowed.  We  must  treat  these  considera- 
tions as  present  to  the  mind  of  the  English  judges  when  the 
above  cases  were  decided. 

But  the  statute  of  Anne  was,  we  think,  never  in  force  in  this 
State;  nor  was  that  of  James  (though  it  obtained  in  the  province 
of  Pennsylvania),  having  been  passed  in  1713.  It  is  not  certain, 
either,  that  proceedings  in  outlawry  were  ever  taken  here.  And 
it  is  all  the  miore  likely  they  were  not,  because  they  were  wholly 
unnecessary. 

When  in  England,  before  the  construction  given  the  statute 
of  Anne,  it  was  necessary  to  sue  joint  defendants,  all  had  to  be 
included;  for  otherwise,  upon  a  plea  in  abatement  the  suit  would 
be  quashed.  They  were  therefore  included  in  the  writ.  If,  by 
the  return,  it  appeared  that  some  one  or  more  could  not  be  found, 
proceedings  against  them  to  outlawry  had  to  be  taken,  and  no 
declaration  was  filed  until  they  were  complete;  and  it  was  enti- 
tled as  of  the  term  of  the  completion  of  the  outlawry.  Then  all 
were  included  in  it,  and  the  case  went  on  precisely  as  if  the  ab- 
sent defendant  had  appeared.  Of  coiu"se  no  plea  in  abatement 
would  be  proper  in  such  case,  for  the  suit  would  be  against  all, 
the  declaration  against  all  (2d  Sellon's  Practice,  279);  and,  the 
outlawry  proceedings  having  been  completed  against  the  absent 
one  (and  set  forth  in  the  narr.),  which  authorized  seizure  of  his 
goods,  person,  and  the  issues  of  his  lands  under  appropriate  writs 
of  execution,  judgment  in  the  action  would  be  rendered  against 
the  resident  defendants;  and  thus  the  plaintiff  would  have  the 
complete  remedy,  the  value  of  which  was  so  important  with  Lord 
Denman  in  his  opinion  in  Fannin  iS.  Anderson.  In  fact,  that 
was  all  the  remedy  he  could  have  before  the  statute  of  Anne. 
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That  the  absent  defendant  might  reverse  the  proceedings  in  out- 
lawry was  no  objection  to  the  quahty  of  the  remedy,  because  he 
could  only  do  this,  before  judgment,  by  appearance  and  putting 
in  special  bail,  and  after  judgment  by  the  plaintiff  acknowledg- 
ing satisfaction  on  the  record,  on  the  payment  of  the  money  into 
court.  (lb.,  297).  Nobody  thought  of  appealing  to  the  statute 
of  Anne  as  suspending  the  statute  of  James,  where  there  were 
absent  defendants,  until  the  passage  of  the  before-mentioned  act 
of  3d  and  4th  William  IV.,  §  8,  abolishing  pleas  in  abatement, 
prevented  a  defendant  from  taking  advantage  of  the  non- joinder 
of  a  co-contractor.  Then  the  idea  seems  to  have  arisen  that 
the  statute  of  Anne  was  meant  to  supersede  the  necessity  of  out- 
lawry; and  inability  to  plead  in  abatement  made  joint  contracts 
several  also.  So  that,  where  the  suit  was  against  an  absent  de- 
fendant who  returned,  he  could  no  longer  plead  a  resident  de- 
fendant who  might  have  been  sued;  and,  where  against  a  resi- 
dent defendant,  in  answer  to  his  plea  of  the  act,  it  was  replied 
that  it  would  deprive  a  plaintiff  of  his  complete  remedy  if  it 
were  allowed,  that  proceedings  in  outlawry  had  been  superseded 
by  the  statute  of  Anne,  which  was  intended  to  give  a  plaintiff  a 
better  remedy  than  he  had  theretofore.  But  the  result  of  the 
decisions  of  Fannin  v.  Anderson  and  Towns  v.  Meade  never 
could  have  been  reached  if  pleas  in  abatement  had  not  been 
abolished,  and  the  theory  adopted  of  the  supersedure  of  pro- 
ceedings in  outlawry.  I  have  thus  attempted  to  account  for  the 
decisions  relied  upon  by  the  plaintiff  in  his  argtiment  upon  the 
demurrer. 

But,  in  this  State,  the  statute  of  Anne  never  had  force;  and, 
as  I  have  pointed  out,  our  colonial  acts  of  limitation,  and  those 
passed  since  1776,  do  not  follow  its  language.  The  words  "or 
any  of  them,"  whether  applicable  to  actions  or  persons,  are  not 
to  be  found  in  them;  and,  as  there  is  no  rule,  or  principle  of 
construction,  which  supplies  such  language  in  the  case  of  actions 
ex  contractu  against  joint  contractors,  we  should  not  be  justified 
in  reading  our  statute  as  containing  them.  The  proper  interpre- 
tation of  our  act  would  seem  to  be  the  opposite  of  that  given 
by  the  English  courts  to  that  of  Anne,  and  requires  us  to  hold 
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that  the  former  is  not  suspended  in  the  case  of  joint  contractors 
unless  all  of  them  are  absent  from  the  State  at  the  accrual  of 
the  cause.  This  is,  unquestionably,  true  in  the  case  of  written 
contracts,  which  with  us,  when  made  by  more  parties  than  one, 
are  several  as  well  as  joint  unless  otherwise  expressed  (Rev. 
Code,  357) ;  and  we  think  in  effect  true  also  of  verbal  contracts 
as  this  is;  because  the  plaintiff  has,  by  our  statute  law,  the  same 
remedy,  in  effect,  in  cases  of  absent  debtors,  as  prevailed  in  Eng- 
land prior  to  1705. 

By  a  code  of  laws  published  at  Hempstead,  Long  Island,  on 
the  1st  of  March,  1664,  by  authority  of  the  Duke  of  York  (who 
at  that  time  held  a  grant  from  his  brother  King  Charles  IL  of 
all  the  territory  between  the  St.  Croix  River  and  the  eastern  side 
of  the  Delaware  Bay  (which  was  taken  to  include  the  settlements 
or  colony  on  the  western  side  also,)  the  writ  of  attachment  as 
well  as  stimmons  was  given  to  secure  the  appearance  of  a  de- 
fendant to  a  suit,  by  the  former  of  which  his  goods  and  chat- 
tels, lands  and  tenements  were  attached.  (Duke  of  York's 
Laws,  10).  Afterwards,  on  the  20th  of  May,  1699,  under  the 
proprietary  government  of  Penn,  and  whilst  there  was  one  Legis- 
lature for  the  province  and  these  counties,  a  statute  about  attach- 
ments was  passed,  by  a  proviso  of  which  it  is  declared  as  follows : 
"Provided  always,  that  no  writs  of  attachment  shall  hereafter  be 
granted  against  any  person  or  persons  but  such  only  as  at  the 
time  of  the  granting  of  such  writs  are  not  residing  within  the 
province  or  territories,  or  are  about  to  remove  into  some  other 
colony  or  place,  or  shall  refuse  to  give  sufficient  security  to  the 
plaintiff  for  the  debt  or  demand."  Then  follows  a  clause,  that 
no  attachment  shall  be  laid  on  any  lands  where  there  are  goods 
or  chattels  to  be  attached,  and  that  the  house  or  plantation  shall 
be  the  last  attached.  Immediately  after  this,  the  following: 
"Provided  also  that  after  judgment  obtained  by  the  plaintiff  upon 
any  attachment  against  non-residents,  the  plaintiff  must,  before 
execution  is  awarded,  find  sureties  who  must  undertake  for  the 
plaintiff  that  if  the  defendant  in  the  attachment  shall  within  a 
year  and  a  day  then  following  come  into  court  and  disprove  or 
avoid  the  debt  recovered  by  the  plaintiff  against  him,  that  then 
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the  plaintiff  shall  restore  to  the  defendant  the  money  attached  by 
plaintiff  and  condemned,  or  so  much  thereof  as  shall  be  dis- 
proved, or  else  that  they  shall  do  it  for  him."  (lb.  Charter  and 
Laws  of  Penna.,  290).  This  provision  obtains,  in  substance,  in 
this  State  to-day;  but  the  plaintiff  is  now  not  required  to  give 
the  security  until  he  applies  to  receive  the  money  raised  by  the 
execution  issued  on  the  judgment  (Rev.  Code,  642).  Our  laws 
thus  furnish  a  plaintiff  with  the  same  remedy  in  effect  that  the 
English  creditor  had  by  the  process  of  outlawry  before  the  stat- 
ute of  Anne.  This  is  admitted  by  the  coimsel  for  the  plaintiff 
here.  Under  both,  seizure  and  sale  of  goods  and  chattels  could 
be  made,  and  (here)  lands  and  tenements;  though  there  (where 
lands  could  not  be  sold),  an  appropriation  of  their  issues  could 
be  secured;  and  upon  each  of  them,  writs  oi  fieri  facias  and  ca- 
pias ad  satisfaciendum  could  be  issued,  the  same  according  to 
our  statutes  as  on  other  judgments"  (1  vol.  D.  Laws,  467,  468; 
Hall's  Dig.,  50,  51;  Rev.  Code,  642).  Outlawry  in  England, 
and  judgment  in  foreign  attachment  here,  had,  then,  the  same 
quality;  they  could  be  executed  like  any  judgment,  and  had  the 
same  scope.  Having  proceeded  to  outlawry  there,  the  plaintiff 
then  filed  his  declaration  and  recovered  judgment  by  due  course 
of  law.  This  was  a  remedy,  therefore,  as  complete  as  if  all  had 
been  actually  taken;  but  there  it  was  attended  with  great  ex- 
pense and  much  complication,  while  here  nothing  was  more  sim- 
ple than  the  recovery  of  judgment  in  foreign  attachment;  and 
no  proceeding  to  recover  a  debt  could  be  more  speedy,  or  at- 
tended with  less  expense.  It  was  the  appropriate  means  to  com- 
pel the  appearance  of  an  absent  defendant;  or,  failing  that 
result,  to  subject  his  goods  and  chattels,  lands  and  tenements  to 
the  plaintiff's  demand,  as  much  as  they  would  be  in  a  judgment 
recovered  on  service  of  process.  The  same  course  of  declaring 
in  the  suit  against  all,  would  be  as  pointed  out  in  1  Wils.,  78, 
and  by  the  form  laid  down  in  the  10th  vol.  of  Wentworth's 
Pleadings,  at  page  384.  Everything  can  be  effected  under  our 
statute  that  could  have  been  in  England  before  the  statute  of  Anne, 
and  by  much  shorter  steps.  First  you  sue  all  parties,  and,  in  the 
case  of  the  absent  defendant,  seize  his  goods  and  lands  with  the 
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foreign  attachment  against  him,  and  then  file  your  narr,  according 
to  the  form  in  Wentworth  and  obtain  judgment  to  be  executed 
against  all  alike — that  in  foreign  attachment  having,  by  the 
statute,  like  process  of  execution  as  other  judgments  (Rev.  Code, 
642).  Our  foreign  attachment  law  is  founded  upon  that  of  the 
custom  of  London —  the  feature  of  plaintiff  giving'  security  be- 
fore he  can  appropriate  the  money  raised,  and  the  mode  of  exe- 
cution, being  the  same.  They  are  both  in  the  nature,  to  the 
extent  of  seizure  of  property  in  the  first  instance,  of  proceedings 
in  rem;  but  they  are  more  than  that,  as  the  ultimate  process, 
awarded  to  each,  shows.  Proceedings  to  outlawry  against  an 
absent  defendant,  when  completed,  seem  to  be  the  same  in  effect 
as  judgments  here  in  foreign  attachment,  being  equally  execut- 
able against  goods  and  chattels,  and  the  person  also. 

Let  us  consider  further  the  difference  between  the  statute  of 
Anne  and  the  saving  in  the  14th  section  of  our  act  of  limitations 
(Rev.  Code,  730).  As  before  observed,  the  wOrds  "or  any  of 
them"  occurring  in  the  former  are  not  found  in  the  latter.  They 
are  so  important  that  there  seems  no  risk  in  saying,  the  decisions 
of  Fannin  v.  Anderson  and  Towns  v.  Mead  would  hardly  have 
been  made  without  their  being  where  they  are,  nor  then,  with 
the  law  unrepealed  respecting  pleas  in  abatement — or,  rather,  I 
should  say,  without  the  act  of  3d  and  4th  W.  IV.,  chap.  42,  § 
8,  abolishing  them.  I  have  already  pointed  out  that  the  statute 
does  not  appear  ever  to  have  been  in  force  here.  We  have 
never  been  under  any  other  law  of  limitation  than  that  created 
by  our  own  statutes,  in  the  colonial  times,  and  since.  As,  how- 
ever, they  were  evidently  framed  after  the  models  of  those  of 
James  and  Anne,  it  cannot  be  unreasonable  to  infer  that  where 
words  so  important  in  a  saving  clause  as  the  words  "or  any  of 
them"  (referring  in  the  statute  of  Anne,  as  we  cannot  doubt,  for 
the  reasons  above  given,  to  persons  and  not  actions),  are  left  out 
or  omitted,  it  must  have  been  done  by  design,  and  for  the  pur- 
pose in  cases  here,  of  preventing  a  bar  to  the  statute  unless  all 
the  defendants  were  out  of  the  State  at  the  accrual  of  the  cause 
of  action,  where  there  were  more  defendants  than  one.  And  we 
are  the  more  satisfied  of  this,  upon  reflecting,  that  in  the  times 
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when  our  acts  were  passed,  the  legislative  body  was  always 
composed  of  citizens  of  the  best  intelligence,  several  of  whom 
were  lawyers  of  the  highest  rank  in  their  profession.  A  consid- 
eration of  the  statutes  of  those  days  will  satisfy  any  one  that 
those  who  passed  them  were  in  every  respect  qualified  for  their 
duties.  Now  it  cannot  be  that  the  important  language  referred 
to,  was  omitted  from  the  saving  with  respect  to  defendants  in  the 
limitation  acts,  except  by  design.  Our  legislative  bodies  do 
not  seem  to  have  had  such  regard  for  plaintiffs  as  it  would  seem 
from  Fannin  v.  Anderson  was  had  in  England;  they  doubtless 
contemplated  as  well  the  hardship  upon  a  resident  defendant  to 
result  from  a  statute  suspending  the  operation  of  the  section  im- 
posing the  limitations,  until  it  suited  his  absent  co-defendant  to 
return  from  out  of  the  State,  or  he  should  happen  to  die.  Then  it 
is  certainly  no  greater  hardship  upon  a  plaintiff  in  requiring  him 
to  proceed,  where  one  or  more  of  the  defendants  is  in  the  State, 
within  the  statutory  time,  than  upon  a  resident  defendant  in 
holding  him  liable  to  an  action  for  three  years  after  the  return 
or  death  abroad  of  a  co-defendant  who  left  the  State  before  the 
action  accrued.  Indeed,  it  would  seem  to  be  less,  in  view  of  the 
fact  (not  an  argtmient,  however,  in  favor  of  our  construction  of 
the  law),  that  a  defendant  may  be  followed  into  any  State  of  the 
Union,  and  sued  the  same  as  in  this  State,  and  with  the  same 
effect — the  principle  of  the  common  law  having  universal  appli- 
cation in  these  States.  It  would  be  harder  that  a  solvent  resi- 
dent defendant  should  be  liable  to  be  sued  at  any  time  during 
the  absence  of  an  insolvent  non-resident  co-defendant,  and  three 
years  after  his  return,  upon  a  claim  like  this,  than  that  a  plain- 
tiff should  be  obliged  to  bring  his  suit  (to  save  his  remedy  against 
an  absentee  debtor),  and  keep  it  alive  by  continuances,  where 
the  resident  debtor  had  no  property  out  of  which  a  judgment 
could  be  levied.  Be  that  as  it  may,  a  plaintiff  is  no  worse  off 
here  by  our  decision  on  our  statute,  than  he  was  in  England  be- 
fore the  statute  of  Anne,  in  case  a  co-debtor  or  co-defendant  was 
beyond  seas  at  the  accrual  of  the  cause  of  action,  and  the  act  of 
3d  and  4th  Will.  IV.  abolishing  pleas  in  abatement.  If  our 
act  were  like  that  of  Anne,  and  we  had  an  act  similar  to  that  of 
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William,  we  might  feel  constrained  to  follow  Fannin  v.  Ander- 
son and  Towns  v.  Mead.  As  it  is  we  give  our  act  that  interpre- 
tation we  feel  it  requires — that  it  runs  in  favor  of  all  defendants, 
in  case  of  a  joint  contract,  when  any  of  them  are  in  the  State 
when  the  cause  of  action  accrues.  We  think,  therefore,  that  the 
replication  in  this  case  does  not  present  a  sufficient  answer  to  the 
plea  of  the  Statute. 

Houston,  J.  The  cases  cited  by  the  counsel  for  the  defendant 
in  demurrer  and  the  plaintiff  in  the  action  clearly  show,  and 
there  is  now  no  question,  that  in  case  of  a  joint  contract,  and  not 
both  joint  and  several,  as  this  agreement  would  have  been  under 
our  statute  had  it  been  made  in  writing,  at  common  law,  all  the 
contractors  must  be  joined  as  co-defendants  in  the  action,  and  if 
any  one  or  more  of  them  be  omitted,  it  may  and  should  be 
pleaded  in  abatement,  or  judgment  must  go  against  the  number 
sued,  for  the  non- joinder  of  the  others,  even  though  it  appears  it 
will  not  be  a  ground  of  nonsuit,  or  of  a  motion  in  arrest  of  judg- 
ment, or  for  a  writ  of  error;  and  the  joint  contract  of  all  of 
them  in  that  case  will  merge  in  the  judgment  and  be  extin- 
guished in  it,  and  no  action  at  law  will  afterwards  lie  upon  either 
the  contract,  or  the  judgment,  against  those  or  any  of  them  who 
were  included  in  the  suit.  This  as  a  general  principle  of  the 
common  law  has  now  been  long  well  settled;  although  there  are 
some  special  exceptions  to  it,  as  where  such  a  joint  contractor  is 
minor,  or  has  since  been  discharged  in  bankruptcy  or  insolv- 
ency, when  a  nolle  prosequi  may  be  entered  as  to  such,  who  have 
been  sued  in  the  action,  and  judgment  had  against  the  other 
defendant  in  it. 

At  the  common  law  the  learned  counsel  is  also  equally  well 
sustained  by  the  authorities  referred  to  by  him,  in  the  further 
position  assumed,  that  in  a  joint  contract  like  this,  if  any  of  the 
contractors  cannot  be  arrested  or  served  with  process  in  the  in- 
stitution of  the  action,  the  plaintiff  must  proceed  to  outlawry 
and  complete  it  against  him,  before  he  can  recover  judgment 
against  the  other  joint  contractors,  his  co-defendants  in  the  suit 
who  have  been  served  with  process,  and  appeared  to  the  action. 
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That  is  the  only  course  to  be  pursued  at  common  law  in  such 
case,  and  it  is  the  only  course  still  pursued  in  England,  I  be- 
lieve, although  they  now  have  many  statutes  there  in  relation 
to  their  original  common  law  procedure  in  such  actions.  He 
admits,  however,  that  the  process  of  outlawry  is  wholly  un- 
known in  the  practice  of  the  courts  of  this  State,  and  never  has 
been  considered  a  part  of  the  common  law  as  recognized  in  it, 
and  he  therfore  contends  that  there  could  have  been  no  recovery 
of  judgment  in  this  case  until  all  of  the  joint  contractors  had  been 
served  with  process,  in  a  joint  suit  upon  the  contract  against  them 
all. 

But  have  we  no  practice  in  this  court  in  such  cases  which,  in 
effect,  serves  the  purpose  of  process  of  outlawry  at  common  law 
when  completed,  in  any  case?  I  think  we  have,  for  it  has  long 
been  the  established  practice  in  this  court,  without  any  other 
statute  or  statutes  on  the  subject  than  such  as  early  conferred  on 
the  courts  of  the  State  the  general  power  to  make  regulations 
for  the  returns  of  all  judicial  writs,  entering  rules  thereon,  and 
on  the  sheriff,  filing  declarations  in  vacation,  and  all  other  rules 
necessary  for  bringing  forward  and  expediting  the  trial  of  causes 
and  finishing  executions,  Dig.,  1829,  p.  105,  to  issue  the  original 
writ,  in  such  an  action  against  all  of  the  joint  contractors,  and 
on  a  return  of  service  on  one  or  more  of  them,  and  non  est  as  to 
one  or  more,  and  on  the  appearance  only  of  those  served  with 
the  writ,  to  file  the  declaration  against  the  latter  only,  noting  in 
the  commencement  of  it  that  the  writ  was  sued  out  against  all 
of  them,  but  the  other  or  others  had  been  retiimed  non  est  or 
non  sunt,  upon  it,  and  thereupon  to  proceed  to  the  recovery  of 
judgment  in  the  action  against  such  of  them  only  as  had  been 
served  with  the  process.  And  according  to  our  practice  in  such 
cases,  which  is  much  more  expedient,  expeditious,  and  less  ex- 
pensive than  process  of  outlawry  under  the  English  practice, 
such  a  judgment  would  constitute  a  good  and  valid  judgment 
against  them  only,  but  it  would  not  be  a  judgment  against  any 
one  of  the  joint  contractors  returned  non  est  to  the  writ.  And 
in  this  respect  it  has  the  same  legal  effect  as  process  of  outlawry, 
when  prosecuted  to  completion  and  conviction,  because  the  plaint- 
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iff  recovers  no  judgment  against  the  outlaw  in  such  a  case,  nor  in 
any  case  whatever,  but  the  judgment,  when  recovered,  which  can 
only  be  after  the  proceedings  in  outlawry  have  been  determined 
is  solely  binding  on  the  joint  contractors  who  have  been  arrested, 
or  served  with  process  in  the  suit. 

As  it  was,  therefore,  in  the  power  of  the  plaintiff  in  this  case, 
in  this  method  to  have  commenced  a  suit  on  this  contract  against 
all  four  of  the  joint  makers  of  it,  at  any  time  within  three  years 
after  the  accruing  of  the  cause  of  action  upon  it,  and  to  have  had 
the  writ  served  on  the  other  three  defendants  in  it  and  to  have 
maintained  the  action  and  recover  judgment  against  them  for  his 
whole  demand  in  it,  without  waiting  for  the  other  joint  contractor 
to  come  into  the  State  after  remaining  out  of  it  for  several  years 
longer,  so  as  to  be  served  with  the  same  writ  with  them  in  the 
commencement  of  the  action  against  them  all,  as  has  been  done 
in  this  case,  where  was  the  necessity,  or  the  propriety,  of  his 
delaying  his  action  and  recovery  of  judgment  in  this  manner 
against  the  other  three  defendants  for  so  long  a  period  of  time, 
because  the  fovirth  was  out  of  the  State,  when  he  could,  at  any 
time  within  three  years  after  the  cause  of  action  accrued,  have 
sued  and  recovered  judgment  against  the  other  three  in  accordance 
with  this  well-established  practice  of  this  court  in  such  a  case? 
Under  this  method  of  proceeding  and  practice  in  such  cases  the 
saving  of  the  plaintiff's  right  to  sue  so  long  as  Parker  was  out 
of  the  State,  and  until  three  years  after  he  should  first  come  into 
it  in  such  a  manner  as  by  reasonable  diligence  he  could  be  served 
with  process,  can  have  no  application  whatever  to  the  other  three 
contractors,  although  the  contract  was  joint  only,  because  as  we 
have  before  seen,  he  labored  imder  no  such  disability  of  suing 
and  recovering  judgment  against  them  for  the  whole  amount  of 
his  claim.  On  the  contrary,  as  I  have  before  remarked,  the 
plaintiff  had  it  in  his  power,  as  they  were  all  amenable  to  the 
process  of  this  cotirt,  diiring  that  period,  to  do  this  at  any  time 
within  the  first  three  years  after  the  cause  of  action  accrued  on 
the  contract.  And  as  their  liability  to  be  sued  in  this  manner  is 
not  within  the  letter  nor  the  meaning  of  the  saving  in  question, 
I  do  not  think  the  present  action  is  saved  by  it,  against  them. 
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or  can  be  maintained  against  the  present  defendant  in  it,  but  is 
barred  by  the  plea  of  the  statute  of  limitations  against  him.  Of 
course  each  of  the  defendants  in  a  joint  judgment  is  liable  for 
the  whole  amount  of  it;  that  is  to  say,  an  execution  issued  upon 
it,  which  must  also  be  joint  and  follow  the  judgment,  may  be 
levied  upon  and  collected  out  of  the  property  of  either  of  them; 
and  one  or  more  after  paying  it  could  maintain  an  action  against 
Parker  for  contribution,  which  would  be  another  action  against 
which  the  act  of  limitation  would  begin  to  operate  from  the  time 
the  cause  of  it  aecrued,  subject  to  the  same  saving  so  long  as  he 
continued  out  of  the  State. 

They  have  long  had  a  special  statute  in  New  York  in  regard 
to  such  cases,  as  the  following  note  will  show,  which  I  take  from 
an  American  edition  of  Chitty  on  Pleading,  published  in  1819: 
"At  common  law,  when  the  plaintiff  sues  two  or  more  defend- 
ants on  a  joint  obligation,  and  all  cannot  be  arrested,  it  is  nec- 
essary to  proceed  to  outlawry  against  such  as  cannot  be  brought 
into  court;  for  the  plaintiff  cannot  declare  against  those  who 
have  been  arrested,  until  he  has  outlawed  the  others,  which 
must  be  suggested  in  the  declaration;  and  we  have  seen  that  it 
is  not  at  the  option  of  the  plaintiff  to  bring  his  action  against 
some  of  those  who  are  jointly  liable  to  him  on  a  contract,  but 
that  all  the  joint  obligors  must  be  named  in  the  process.  In  the 
State  of  New  York  these  difficulties  are  obviated  by  the  13th 
sect,  of  the  act  for  the  amendment  of  the  law,  1  R.  L.,  52,  which 
provides  that  all  persons  jointly  indebted  to  any  person  on  any 
joint  obligation,  contract,  or  matter  whatever,  for  which  remedy 
might  be  had  at  law  against  such  debtors,  in  case  all  were  taken 
by  process  served  out  of  any  court  of  this  State,  shall  be  an- 
swerable to  their  creditors  separately  for  such  debts — that  is  to 
say,  the  creditor  or  creditors  of  such  debtors  may  issue  process 
against  them  in  the  manner  now  in  use;  and  in  case  any  of  such 
joint  debtors  being  taken  and  brought  into  court,  he  or  they  so 
taken  and  brought  into  coirrt  shall  answer  to  the  plaintiff,  and 
in  case  judgment  shall  pass  for  the  plaintiff,  he  shall  have  his 
judgment  and  execution  against  such  of  them  as  were  brought 
into  court,  and  against  the  other  joint  debtors,named  in  the  pro- 
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cess,  in  the  same  manner  as  if  they  had  been  taken  and  brought 
into  court  by  virtue  of  such  process;  but  it  shall  not  be  lawful 
to  issue  or  execute  any  such  execution  against  the  body  or 
against  the  lands  or  goods,  the  sole  property  of  any  person  not 
brought  into  court  (1  Ch.  PI.,  214).  But  the  practice  of  the 
courts  in  this  State  to  which  I  have  before  referred  is  older  than 
this  statute,  and  may  have  been  the  practice  also  in  that  State 
before  the  enactment  of  it. 

It  had  been  further  contended  with  much  earnestness  that  the 
plaintiff  is  justly  entitled  to  a  judgment  against  all  of  the  con- 
tracting parties  on  the  other  side,  and  that  it  might  well  happen 
in  a  case  like  this,  that  the  one  who  had  been  out  of  the  State 
and  covdd  not  be  served  with  process,  was  the  only  party  among 
them  responsible  in  damages  for  the  amount  demanded  in  the 
action,  or,  indeed,  for  any  other  amount.  But  that  considera- 
tion never  constituted  any  ground  whatever  for  the  long  estab- 
lished rule  of  the  common  law  that,  in  a  joint  contract,  and  not 
joint  and  several,  entered  into  by  two  or  more  persons,  they 
must  all  be  made  parties  defendant  in  an  action  upon  it,  as  is 
perfectly  manifest  from  what  I  have  before  observed,  that  in  the 
procedtire  in  outlawry  against  such  a  party  to  the  contract,  the 
only  remedy  or  mode  of  proceeding  at  common  law  in  such  a 
case,  there  is  no  judgment  recovered  against  him  by  the  plaintiff 
nor  is  it  of  any  avail  or  advantage  to  him,  except  by  the  practice 
under  it  to  warrant  and  authorize,  upon  the  conclusion  of  it,  the 
recovery  and  rendition  of  a  final  judgment  in  his  favor,  against 
the  other  parties  to  the  contract.  On  the  contrary,  it  was  solely 
and  exclusively  foimded  on  a  rigid  and  imperative  rule  or  prin- 
ciple of  pleading  which  invariable  required  that  all  the  parties  to 
such  a  contract  on  both  sides  should  be  joined  as  plaintiffs  and 
defendants,  if  living,  in  the  writ  and  action  upon  it,  and  like  all 
the  rules  of  pleading  at  common  law,  it  was,  as  a  general  nile, 
founded  on  good  sense  and  soimd  reason. 
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RussEL  CoE  V.   Thomas  English,   William   Denney  Wilds, 
John  T.  Poor  and  Patrick  Mellon. 

Trespass  will  lie  for  the  taking  and  carrying  away  of  the  goods  bought  on  the 
premises  of  a  non-resident  landowner  at  a  constable's  sale  on  a  judgment 
and  execution  of  a  justice  of  the  peace  against  another  as  his  agent  for  the 
direction  and  management  of  the  farm. 

Action  of  trespass  de  bonis  asportatis.  Russel  Coe,  the 
plaintiff,  resided  in  Connecticut,  but  owned  a  farm  and  the 
goods  in  question,  consisting  of  live  stock  upon  it,  in  this  State 
and  county,  under  the  direction  and  management  of  an  agent, 
by  the  name  of  John  R.  Wilson,  residing  in  the  town  of  Smyrna, 
who  became  indebted  as  such,  on  accotmt  of  the  farm,  to  Samuel 
Cook,  who  sued  him,  as  the  agent  of  Rtissel  Coe,  for  the  amount 
of  it  before  a  justice  of  the  peace,  and  obtained  judgment  for  it, 
upon  which  execution  was  issued  and  levied  on  the  goods  of  the 
plaintiff,  which  were  afterwards  advertised  and  sold  at  public 
sale  by  the  constable,  and  bought  and  taken  away  by  the  de- 
fendants, the  plaintiff  having  given  notice  at  the  commencement 
of  it,  in  their  presence,  that  the  goods  were  his  property,  and 
not  Wilson's  and  that  he  would  contest  the  legal  validity  of 
the  sale.  It  also  appeared  that  an  appeal  was  taken  in  the  case 
to  the  superior  court,  and  was  dismissed  by  the  court. 

Fulton  {Gray  with  him)  contended  that  the  judgment  recov- 
ered before  the  justice  of  the  peace,  on  which  the  goods  had  been 
sold,  was  a  nullity  even  as  against  John  R.  Wilson,  and  the 
appeal  from  it  had  been  dismissed  for  that  reason. 

The  Court  charged  the  jtiry  that  if  they  were  satisfied,  from 
the  evidence,  that  the  goods  and  chattels — the  live  stock  in  ques- 
tion— were  the  property  of  Russel  Coe,  the  plaintiff,  and  not 
the  property  of  John  R.  Wilson,  he  was  entitled  to  their  verdict 
for  the  value  of  them;  for  if  the  defendants  supposed  that  a 
judgment  and  execution  of  a  justice  of  the  peace  against  John 
R.  Wilson,  agent  of  Russel  Coe,  would  be  the  same  as  such  a 
judgment  and  execution  against  him,  and  would  bind  his  goods 
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just  the  same,  because  it  was  recovered  for  his  debt  as  principal 
and  he  was  Hving  out  of  the  State  at  the  time,  and  could  not  be 
directly  sued  here  for  it,  they  were  very  greatly  mistaken. 

R.  Harrington  and  Bates  for  defendants. 

The  plaintiff  had  a  verdict  for  one  hundred  and  eighty-one 
dollars  and  ninety-four  cents. 


James  T.  Veasey  v.  James  C.  Williams. 

In  an  action  of  trespass  quare  clausumf  regit  a  boundary  division  line  established 
between  adjoining  owners  of  disputed  land  by  the  award  of  referees  under  a 
written  agreement  entered  into  by  them  for  the  purpose,  and  possession  of 
the  land  is  accordingly  taken  and  held  by  them  respectively  under  the 
agreement  and  award,  it  will  bind  the  parties  to  it,  and  the  plaintiff  will  be 
entitled  to  recover  in  it. 

Action  of  trespass  quare  clausum  /regit.  In  opening  the 
trial  of  the  case  the  cotmsel  for  the  plaintiff,  after  proving  a 
written  agreement  between  the  plaintiff  and  defendant,  dated 
March  28,  1864,  to  refer  to  three  referees — ^naming  them — to 
settle  disputed  land  boundaries  between  the  parties  to  it,  and 
who  had  made  their  report  and  award  under  it  on  the  15th  day 
of  April  following,  fixing  a  boundary  line  between  their  lands 
pursuant  thereto,  and  then  offered  the  same  in  evidence  to  the 
jury. 

V alandingham  for  the  defendant.  We  have  long  had  a  stat- 
ute which  provides  the  particular  mode  prescribed  in  it,  and 
which  is  the  only  method  known  to  ovu"  laws  and  practice,  of 
fixing  and  establishing  boundary  lines  between  adjoining  land 
owners  without  the  formal  exchange  of  deeds  of  conveyance 
between  them  to  pass  the  legal  title  from  the  one  to  the  other 
for  the  land  on  their  respective  sides  of  the  boundary.     Rev. 
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Code,  282,  283,  §  2,  and  which  duly  provides,  further,  for  the 
formal  recording  of  such  a  proceeding  in  the  office  of  the  re- 
corder of  deeds  of  the  county,  and  he  therefore  objected  to  the 
admissibility  of  this  agreement  in  evidence. 

The  Court  overruled  the  objection. 

And  the  plaintiff  then  called  as  a  witness  and  proved  by  one 
of  the  referees  under  it,  where  they  fixed  the  boundary  line 
pursuant  to  it  in  1864,  and  also  a  chain  of  legal  paper  title  to 
the  land  in  dispute  bysimdry  deeds  of  conveyance  under  which 
he  claimed  to  own  and  hold  it,  and  the  lines  which  included  it, 
together  with  repeated  acts  of  ownership  exercised  by  him  over 
it,  such  as  cutting  wood  upon  it  and  taking  away  wood  from  it 
after  it  had  been  cut  upon  it  by  the  defendant.  But  the  later 
produced  in  evidence  no  deed  or  other  paper  title  to  it  or  to  the 
land  admitted  to  belong  to  him  on  the  other  side  of  the  bound- 
ary line  of  it. 

When  the  plaintiff  closed  his  evidence  the  counsel  submitted 
a  motion  for  a  nonsuit  on  th^  following  grounds:  1.  That  the 
agreement  to  refer  contained  the  stipulation  that  the  referees 
should  furnish  each  party  with  a  copy  of  their  award,  but  none 
was  ever  furnished  to  the  defendant.  2.  That  each  party  was 
to  become  boimd  to  the  other  in  a  penal  simi  for  the  faithful 
performance  of  the  agreement  and  award,  but  they  were  never 
executed.  3.  That  there  is  no  evidence  that  Jacquett,  under 
whom  the  claims  incepted  since  the  agreement  and  award,  ever 
was  in  possession  of  the  land  in  question  under  the  award,  or 
ever  had  any  deed  to  it,  or  ever  acqioired  any  actual  or  exclusive 
possession  of  the  premises  in  dispute,  or  that  the  plaintiff  ever 
acquired  such  an  exclusive  possession  after  him  with  the  defend- 
ant's acquiescene  as  will  enable  him  to  maintain  this  action. 
Clark  V.  Hill.,  1  Harr.,  335.  His  only  remedy  would  have 
been  upon  the  bond  of  the  other  party  stipulated  in  the  agree- 
ment for  the  faithful  performance  of  it  and  the  award  by  the 
parties  respectively,  had  it  been  executed,  as  was  intended  when 
it  was  entered  into;   and  he   cannot    complain   if,    by  his  own 
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neglect  or  the  neglect  of  a  prior  party  tinder  whom  he  claims 
title  by  purchase,  he  is  now  left  without  any  remedy  for  a  breach 
of  them. 

Spruance  for  the  plaintiff.  We  have  shown  by  deeds  pro- 
duced in  evidence  that  the  plaintiff  has  the  legal  title  to  all  the 
land  in  dispute,  and  is  in  the  possession  of  it  and  has  exercised 
acts  of  ownership  over  it;  and  we  have  thus  produced  inde- 
pendent of  the  agreement  and  award,  and  wholly  outside  of  them, 
sufficient  evidence,  not  only  to  go  to  the  jury  as  the  case  now 
stands  before  the  court  on  the  proof,  but  enough  to  clearly  enti- 
tle the  plaintiff  to  the  verdict  of  the  jury,  if  no  evidence  should 
be  adduced  to  the  contrary  on  the  other  side. 

The  Court  here  stopped  Mr.  Spruance  and  overruled  the  mo- 
tion for  a  nonsuit  upon  that  ground. 

The  Court,  Contegys,  C.  J.,  charged  the  jury.  This  is  an  ac- 
tion of  trespass  quare  clausem  /regit,  or  for  trespass  upon  land, 
in  which  the  legal  title  to  it  may  become  involved,  but  never  as 
against  a  mere  wrong-doer  when  the  plaintiff  is  in  the  actual 
and  exclusive  possession  of  it.  And  when  it  appears  that  the 
parties,  plaintiff  and  defendant  in  such  an  action,  are  in  what  is 
termed  mixed  possession  of  the  land  in  dispute,  as  where  it  is 
woodland  and  both  cut  wood  upon  it  and  take  it  away  for  their 
respective  uses,  and  the  place  where  this  is  done  is  within  the 
known  metes  and  boimds  of  either  of  them,  the  law  adjudges  it 
to  be  the  land  and  in  the  possession  of  the  one  within  whose 
boimdary  lines  it  lies.  And  a  dividing  boundary'  line  may  be 
fixed  and  established  by  mutual  consent  and  the  act  of  the  par- 
ties between  them,  and  so  long  as  they  and  those  claiming  under 
them  respectively  continue  to  hold  and  divide  the  possession  of 
it  by  such  boimdary  line,  it  will  as  to  the  possession  of  it  con- 
tinue in  force  and  operation  between  them.  There  has  been  no 
plea  of  the  act  of  limitations  pleaded  in  the  action,  and  there- 
fore the  time  when  it  accrued  cannot  be  material.  The  agree- 
ment in  writing  and  the  award  of  the  referee  imder  it  in  evidence 
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before  the  jury  did  not  operate  like  a  deed  of  conveyance  to  give 
a  legal  title  to  the  plaintiff,  or  to  Jacquett  under  whom  he 
claims,  to  the  land  in  dispute  up  to  che  boundary  line  fixed  by 
them,  but  it  did  establish  the  line  by  the  mutual  act  and  express 
consent  and  executed  contract  of  the  parties  to  it,  as  the  boundary 
or  division  line  between  them  of  the  land  in  dispute,  and  it  could 
not  be  avoided  without,  at  least,  going  into  a  court  of  chancery 
for  that  purpose,  if  indeed,  there  was  any  ground  whatever  for 
that. 

The  plaintiff  had  a  verdict  for  eighteen  dollars. 


Duncan  Brothers  v.  James  H.  Aaron. 

On  the  trial  of  a  mechanic  lien  claim  for  materials  furnished  for  a  house,  build- 
ing or  structure,  the  jury  should  be  satisfied  that  they  were  furnished  on  the 
credit  of  it,  or  the  plaintiff  cannot  recover.  And  where  he  has  received 
payments  for  them  and  executed  releases  therefor  to  the  defendant  whilst 
furnishing  them,  it  will  not  bar  his  right  to  recover  under  the  statute,  for  any 
balance  justly  due  him  on  his  account  stated,  but  will  only  discharge  it  pro 
tanto;  and  if  the  jury  find  a  verdict  for  the  plaintiff  for  such  a  balance,  they 
should  find  and  return  with  the  amount  of  the  verdict  the  day  to  which  the 
judgment  to  be  entered  upon  it  shall  relate  back,  which  shall  be  the  day  on 
which  the  unreleased  items  of  the  account  commences. 

Scire  facias  sur  mechanic  Hen  claim.  The  accoimt  for  mate- 
rials furnished  on  the  credit  of  the  buildings  stated  had  been 
duly  filed  with  their  affidavit  by  the  plaintiffs  in  the  office  of  the 
prothonotary,  and  had  been  met  at  the  term  with  an  affidavit 
of  defence  filed  by  the  defendant.  A  portion  of  the  account  as 
it  had  been  kept  and  stated  by  them  from  their  book  of  accounts 
had  been  paid  by  the  defendant  to  them,  and  released  by  them 
to  him. 

Nields  for  the  defendant  on  the  trial  after  the  evidence  had 
closed  contended  that  inasmuch  as  it  was  provided  under  the 
3d  section  of  the  act  of  assembly  in  relation  to  mechanic  lien 
claims  passed  March  20,  1879,  it  is  provided  that  if  judgment 
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be  for  the  plaintiff  the  time  to  which  the  lien  of  it  is  to  relate 
back  must  be  ascertained  and  made  a  part  of  the  judgment  when 
it  is  entered,  and  as  it  appeared  that  the  plaintiffs  have  set  forth 
in  the  statement  of  their  claim  that  the  time  when  they  com- 
menced furnishing  said  materials  was  on  the  3d  day  of  October, 
1881,  they  will  not  be  allowed  at  the  trial  to  contradict  or  alter 
it  and  prove  that  they  commenced  furnishing  on  any  day  prior 
to,  or  subsequent  to  the  day  set  forth  under  their  solemn  affidavit 
in  the  statement  of  their  claim;  and  if  the  jury  should  believe 
from  the  evidence  in  the  case  that  the  furnishing  of  said  mate- 
rials was  commenced  on  any  other  day  than  that  set  forth  in  the 
statement  of  the  plaintiffs,  then  they  could  not  recover  in  the 
action.  And  further,  that  if  the  plaintiffs  after  they  commenced 
furnishing  materials  for  the  erection  of  the  houses  set  forth  in 
their  statement,  executed  to  the  defendant  the  releases  which  are 
in  evidence  in  this  cause,  then  they  thereby  expressly  waived 
their  right  to  enter  any  lien  upon  said  houses  for  any  materials 
furnished  for  the  erection  of  them.  And  further,  having  filed 
one  claim  for  materials  furnished  for  seven  houses  owned  by  the 
same  person,  and  stated  that  the  amount  due  to  them  on  each 
building  is  the  sum  of  twenty-six  dollars  and  eighty-one  cents 
for  the  whole  materials  furnished,  and  having  executed  the  re- 
leases as  aforesaid,  there  is  now  nothing  before  the  court  and 
jury  by  which  the  amount  due  on  each  of  the  buildings  can  be 
ascertained,  and  therefore  the  plaintiffs  cannot  recover  in  the 
action.     And  asked  the  court  to  so  instruct  the  jviry. 

Hofecker  for  the  plaintiffs.  The  releases  in  evidence  as  they 
are  honest  admissions  by  the  plaintiffs  of  honest  pa>Tnents  made 
them  by  the  defendant  dtiring  the  progress  of  the  work  upon  the 
buildings  and  of  the  furnishing  of  the  materials  for  the  erection 
of  them,  they  constitute  no  waiver  of  the  right  to  file  the  claim 
for  the  honest  balance  due  upon  their  account  therefor,  or  of 
their  right  to  a  judgment  therefor  with  a  lien  on  the  buildings 
from  the  dates  of  the  releases  respectively,  but  only  discharges 
of  both  pro  tanto.  Establish  the  doctrine  contended  for  on  the 
other  side,  and  no  such  claimants  as  the  plaintiffs  who  hereafter 
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receives  any  payment  of  the  amount  due  him  for  materials  fur- 
nished during  the  erection  of  the  buildings,  will  be  able  to  avail 
himself  of  the  benefits  of  the  statute,  however  large  the  balance 
of  his  account  and  claim  may  be.  That  it  was  not  essential  to 
the  validity  of  the  plaintiff's  claim  that  at  the  time  Aaron  or- 
dered this  hardware  in  October  and  November,  1881,  the  houses 
should  have  been  actually  begun,  and  they  were  not  bound 
to  follow  up  the  material  and  see  that  it  went  into  the  property 
on  the  credit  of  which  he  ordered  it,  and  to  which  they  in  good 
faith  charged  it  as  directed  by  him.  That  their  four  receipts 
for  payments  being  on  general  account,  and  not  in  any  way  con- 
nected with  this  transaction,  are  not  a  bar  to  their  recovery  in 
the  action. 

The  Court,  Comegys,  C.  J.,  charged  the  jury.  That  to  find  a 
verdict  for  the  plaintiffs  the  statute  required  that  the  materials 
charged  for  should  have  been  furnished  by  them  on  the  credit  of 
the  buildings  in  question;  and  that  their  releases  of  all  the  items 
in  their  accoimt  stated  in  the  claim  filed  up  to  che  first  day  of 
June,  1881,  was  to  be  considered  by  them  the  same  in  effect  as 
a  payment  pro  tanto  upon  the  account  by  the  defendant.  And 
if  upon  the  evidence  before  them  they  should  find  a  verdict  for 
the  plaintiffs,  they  should  also  find  and  return  with  the  amount 
of  their  verdict  the  day  of  the  month  and  year  to  which  the  lien 
of  the  judgment  to  be  entered  upon  it  shall  relate  back,  for  if 
any  part  of  the  account  is  justly  and  honestly  due  them  for  mate- 
rials furnished  in  the  erection  of  the  houses  under  the  contract 
between  the  parties  to  the  action,  the  plaintiffs  ought  to  have  a 
verdict  and  judgment  for  the  amount  of  it  with  a  lien  relating 
back  to  the  day  and  year  on  which  the  imreleased  items  or  por- 
tion of  the  account  commences,  and  not  to  the  day  and  year  on 
which  the  furnishing  of  the  materials  was  commenced  by  the 
plaintiffs.  The  releases  were  discharges  merely  of  the  lien  and 
liability  of  the  buildings  for  so  much  of  the  materials  charged 
in  the  accoimt  as  had  been  furnished  up  to  that  time  and  no 
more. 
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Mary    F.    Kirkpatrick    v.    William    M.    Pyle,    executor    of 
Martha  Kirkpatrick,  deceased. 

In  an  action  of  debt  on  an  instrument  of  the  following  tenor; 

SIOOO.  Wilmington,  Delaware* 

Six  months  after  my  death  I  do  order  and  direct  my  administrator  to  pay 
Mary  F.  Kirkpatrick,  or  order,  one  thousand  dollars,  without  defalcation  for 
value  received. 

Witness  my  hand  and  seal,  this  twenty-eighth  day  of  May,  A.  D.,  1873. 

Martha  Kirkpatrick.  [sealJ 

against  her  executor  six  months  after  her  death,  the  court  wiU  consider  it 
an  obhgation  of  indebtedness  and  not  a  testamentary'  bequest  until  the  ver- 
dict of  a  jury  has  been  taken  upon  the  question. 

Action  of  debt  and  declaration  in  the  usual  form  on  a  single 
bill  which  was  as  follows: 

SIOOO.  Wilmington,  Delaware. 

Six  months  after  my  death  I  do  order  and  direct  my  admin- 
istrator to  pay  Mary  F.  Kirkpatrick,  or  order,  one  thousand 
dollars,  without  defalcation  for  value  received. 

Witness  my  hand  and  seal  this  twenty-eighth  day  of  May, 
A.D.,  1873. 

Martha  Kirkpatrick.  [seal] 
Witnesses  present, 

WxM.  H.  Grubb, 
L.  P.  Bush. 

And  to  which  the  following  special  plea  was  the  only  plea 
entered : 

And  the  said  defendant  in  his  own  proper  person  comes  and 
defends  the  wrong  and  injury,  when  etc.,  and  says,  that  before 
and  at  the  time  of  the  alleged  making  of  the  said  several  sup- 
posed instniments  of  writing  mentioned  and  declared  on  in  the 
said  several  counts  of  the  said  plaintiff's  declaration,  the  said 
Martha  Kirkpatrick,  the  testatrix  deceased,  was  the  owner  of 
real  and  personal  property,  in  easy  pecimiary  circimistances, 
personally  of  a  delicate  organization,  of  a  strongly  nervous  tem- 
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perament,  and  resided  in  the  city  of  Wilmington  in  the  coiinty 
of  New  Castle. 

That  for  several  years  prior  to  her  decease  she  was  anxious  to 
make  a  testamentary  disposition  of  her  property,  real  and  per- 
sonal, and  on  divers  occasions  consulted  her  friends  and  ac- 
quaintances with  that  view,  but  as  often,  when  advised  as  to  the 
formal  and  best  way  of  doing  so,  shrunk  from  so  doing,  by 
reason  of  an  inherent  or  acquired  timidity  and  superstitious 
notion  avowed  by  her  that  she  did  not  like  to  do  so  by  reason 
of  such  timid  and  superstitious  feeling,  and  because  it  would 
seem  as  if  she  were  going  to  die  soon;  but  that  if  the  same  end 
could  be  attained  without  the  ftill  and  formal  expression  of  it 
by  a  formally  drawn  and  executed  "last  will  and  testament"  so 
as  to  dispose  of  the  bulk  of  her  property  amongst  certain  pre- 
ferred relatives  and  beneficiaries  after  her  death,  she  wo\ild  do 
so.  By  the  advice  of  one  or  two  of  her  friends,  in  pursuance  of 
said  purpose,  she,  at  various  times  prior  to  the  7th  day  of  March, 
A.D.,  1879,  caused  to  have  drawn  and  executed  paper  writings 
of  a  testamentary  character  and  with  a  testamentary  purpose,  all 
similar  to  and,  except  as  to  date  of  making,  persons  and  amotmts 
designated,  substantially  the  same  in  form  as  the  said  instru- 
ments of  writing  declared  on  in  the  several  counts  of  the  de- 
claration and  purporting  to  be  set  forth  by  the  copy  filed  there- 
with in  this  case:  that  is  to  say,  prior  to  her,  the  said  Martha's 
death  (which  took  place  on  or  about  September  2,  1880),  to  wit, 
on  the  28th  day  of  May,  A.  D.,  1873,  she  made  and  delivered 
to  one  Margaretta  Hewes,  a  paper  writing  of  like  tenor  and 
purport  for  five  hundred  dollars,  and  on  the  28th  day  of  May, 
1873,  as  alleged,  to  Mary  F.  Kirkpatrick,  the  plaintiff  in  this 
action,  a  paper  writing  of  like  tenor  and  purport  foi-  one  thousand 
dollars. 

On  the  3d  day  of  May,  1876,  to  one  Sallie  A  Williams,  a  paper 
writing  of  like  tenor  and  purport  for  five  hundred  dollars. 

On  the  28th  day  of  May,  1873,  to  Mrs.  Ann  Kirkpatrick,  a 
like  paper  writing  for  one  thousand  dollars. 

On  the  28th  day  of  May,  1873,  to  Mrs.  Ursula  Lex,  a  paper 
writing  of  like  tenor  and  purport  for  one  thousand  dollars. 
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On  the  28th  day  of  May,  1873,  to  Martha  M.  Kirkpatrick, 
a  paper  writing  of  like  tenor  and  purport  for  one  thousand  dol- 
lars. 

That  on  the  29th  day  of  August,  A.D.,  1876,  she  sent  for 
John  C.  Patterson,  Esq.,  a  practicing  attorney  of  this  coiirt,  and 
for  the  same  reasons  hereinbefore  assigned  by  her  for  not  having 
a  formal  and  full  testamentary  document  drawn  and  executed, 
caused  to  be  drawn  by  him  and  thereupon  executed  and  de- 
posited with  him  in  trust  to  be  delivered  to  the  parties  respec- 
tively named  therein,  after  her  death,  unless  meanwhile  super- 
seded or  revoked  by  her,  several  paper  writings  of  the  purport, 
dates  and  amounts  hereinafter  mentioned,  that  is  to  say, 

One  under  her  hand  and  seal,  before  two  attesting  witnesses 
bearing  date,  August  29th,  1876,  whereby  she,  six  months  after 
her  death,  directed  and  ordered  her  administrator  to  pay  to 
Mrs.  Ann  Kirkpatrick  (widow)  five  hundred  dollars  with- 
out defalcation  for  value  received;  to  be  paid  to  her  individu- 
ally, irrespective  of  any  husband  she  might  have. 

Another  of  like  date,  under  her  hand  and  seal  attested  in  like 
manner,  in  like  terms  and  provisions  in  favor  of  Mrs.  Emma 
Hutchinson,  for  three  thousand  dollars. 

Another  of  like  date,  mider  her  hand  and  seal  attested  in  like 
manner,  in  like  terms  and  provision  in  favor  of  Mrs.  Ursula 
Lex,  for  three  thousand  dollars. 

Another  of  similar  tenor  and  terms,  executed  and  attested  in 
like  manner,  in  favor  of  her  niece,  Martha  M.  Kirkpatrick,  for 
three  thousand  dollars. 

And  two  others,  of  like  tenor  and  date  and  executed  and 
attested  in  like  manner,  for  amounts  not  now  recalled,  one  in 
favor  of  Miss  Sallie  Williams  and  the  other  in  favor  of  her 
niece,  Mary  F.  Kirkpatrick  (being  the  same  persons  hereinbe- 
fore referred  to  by  the  names  of  Sallie  A.  Williams  and  Mary 
F.  Kirkpatrick),  both  of  which  she  subsequently  revoked  and 
recalled,  and  substituted  in  place  of  the  former  one  in  like  terms 
throughout,  for  three  himdred  dollars,  and  in  lieu  of  the  latter 
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one  in  like  terms  throughout  (but  in  each  case  with  different 
witnesses)  for  five  hundred  dollars,  the  substitution  of  the  latter 
being  made  on  the  13th  day  of  December,  1877,  that  of  the 
former  on  the  21st  day  of  February,  1879. 

This  defendant  further  averring,  saith  that  meanwhile  on 
several  occasions,  the  said  Martha  Kirkpatrick,  in  her  lifetime, 
wishing  to  dispose  after  her  death  of  various  articles  of  furni- 
ture, pictures  and  ornaments  belonging  to  her,  by  bequest,  to 
different  persons,  without  drawing  and  executing  a  formal  testa- 
mentary instrument  to  that  effect,  consulted  counsel  to  that  end, 
but  for  the  same  superstitious  reasons  hereinbefore  stated  as 
assigned  by  her  on  every  such  occasion,  declined  acting  upon 
his  suggestions  and  advice,  until  on  the  7th  day  of  March,  1879, 
having  on  that  day  sent  for  and  conferred  with  counsel  in  regard 
to  the  disposal  of  certain  household  effects  and  ornaments  with- 
out the  execution  of  a  formal  will  and  testament,  in  some  man- 
ner analogous  to  the  manner  already  adopted,  by  her  in  regard 
to  the  money  bequests  hereinbefore  referred  to;  under  his  re- 
monstrances and  advice  she  finally  consented  to  have  her  desires 
formally  expressed  and  formulated,  and  having  then  and  there 
furnished  a  draft  of  her  testamentary  purposes,  those  purposes 
were  thereupon  drawn  out  in  form,  submitted  to  and  the  paper 
writing  containing  them  finally  and  formerly  executed  by  her, 
as  being  and  containing  her  only  last  will  and  testament;  which 
testament  and  last  will  is  in  form  following,  that  is  to  say, 

I,  Martha  Kirkpatrick,  of  the  city  of  Wilmington,  county  of 
New  Castle  and  State  of  Delaware,  single  woman,  being  desirous 
whilst  capable  of  so  doing,  of  disposing  of  my  worldly  estate,  do 
make  this  my  last  will  and  testament,  and  dispose  thereof  as 
follows,  viz.: 

First.  The  large  hair-cloth  rocking  chair  in  the  parlow  of 
my  house,  I  give  to  Edward  Kirkpatrick;  also  to  him  the 
eight-day  clock  on  the  stairs,  and  the  engrossed  resolutions  of 
Hanover  Street  Church. 

Second.  To  Emma  Hutchinson  I  give  father's  portrait,  the 
picture  of  Washington  in  the  parlor,  and  the  large  easy  chair 
in  the  second-story  front  room. 
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Third.  To  Ursula  Lex  the  picture  called  "Innocence,"  and 
the  picture  of  sister  Mary  and  Frank. 

Fourth.  To  my  three  nieces,  Ursula  Lex,  Emma  Hutchin- 
son and  Martha  Kirkpatrick,  to  be  equally  divided  among  them 
by  my  executor,  except  one  piece  for  Aunt  Ann  Kirkpatrick, 
and  one  for  her  daughter  Mary  Kirkpatrick,  all  my  solid  silver. 

Fifth.  The  presents  received  by  me  from  my  nephews  and 
nieces,  I  desire  to  have  returned  to  them  respectively  from  whom 
they  were  received,  in  case  they  will  take  them;  if  not,  ihey 
may  pass  as  a  part  of  the  residue  of  my  estate. 

Sixth.  To  Maggie  Higgins  I  give  from  my  furniture  not 
mentioned  in  any  of  the  preceding  bequests,  to  be  selected  by 
her  or  by  my  executor,  enough  to  furnish  one  room. 

Seventh.  To  Ellen  Higgins  the  furnishing  of  one  room  from 
the  residue  of  my  furniture',  to  be  selected  as  above. 

Eighth.  To  Maggie  Johnson  (of  St.  George's),  from  the  res- 
idue of  my  furniture,  to  be  selected  as  above,  the  furnishing  of 
one  room,  together  with  three  pictures  in  the  room  over  the 
dining-room. 

Ninth.  In  preference  to  the  bequests  mentioned  in  the  Sixth, 
Seventh  and  Eighth  items  preceding,  I  give  additionally  to  my 
nieces,  Ursula  Lex  and  Emma  Hutchinson,  each,  one  fancy  chair 
in  the  parlor. 

Tenth.  To  my  nephew,  James  Kirkpatrick,  I  give  the  por- 
trait of  my  brother  James,  in  the  parlor,  unless  he  already  has 
one,  in  which  case  it  may  be  given  to  Rowland  Kirkpatrick. 

Eleventh.  In  addition  to  the  bequests  already  above  made,  I 
direct  my  executor  to  pay  to  Mrs.  Ann  Kirkpatrick,  to  be  paid 
to  her  irrespective  of  any  husband  she  may  have,  five  hiundred 
dollars  ($500.00).  To  my  niece,  Mary  F.  Kirkpatrick,  In  like 
manner,  five  hundred  dollars  ($500.00).  To  Sallie  Wiliams, 
in  like  manner,  three  himdred  dollars  ($300.00.)  To  my  niece, 
Martha  M.  Kirkpatrick,  in  like  manner,  three  thousand  dollars 
($3000.00).  To  Ursula  Lex,  in  hke  manner,  three  thousand 
dollars  ($3000.00),  and  to  Emma  Hutchinson,  in  like  manner, 
three  thousand  dollars  ($3000.00). 

Twelfth.     To  the  Home  for  Aged  Women,  a  corporation  of 
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the  State  of  Delaware,  I  give  for  the  purposes  of  said  institu- 
tion three  hundred  dollars   ($300.00). 

Thirteenth.  To  the  Tnistees  of  the  Home  for  Friendless  and 
Destitute  Children  in  the  City  of  Wilmington,  a  corporation  of 
the  State  of  Delaware,  for  the  purposes  of  said  incorporation,  I 
give  two  htmdred  dollars  ($200.00). 

Fourteenth.  My  dwelling-house.  No.  610  King  Street,  in  the 
city  of  Wilmington,  and  all  other  real  estate  which  I  may  own 
at  the  time  of  my  death,  I  direct  my  executor  to  sell  at  public 
sale  for  the  best  price  to  be  had  therefor,  and  to  make  and  de- 
liver to  the  purchaser  or  purchasers  a  good  and  sufficient  deed 
or  deeds  therefor  in  fee  simple;  the  purchase  money  to  go  into 
and  be  treated  as  a  part  of  my  personal  estate. 

Fifteenth.  All  the  rest,  residue  and  remainder  of  my  prop- 
erty and  estate,  of  whatever  kind  and  wheresoever  situate,  I 
desire  to  be  equally  divided  among  my  nephews  and  nieces  (ex- 
cept my  nephew  Thomas,  Son  of  John),  or  their  representives ; 
the  issue  of  any  dying  before  me  and  leaving  issue  to  stand  in 
the  place  or  stead  of  its  parent.  From  the  benefit  of  this  item 
I  except  my  nephew  Thomas,  not  out  of  any  unkindness  towards 
him,  but  simply  because  his  circumstances  are  such  as  to  place 
him  beyond  any  need  of  it. 

Sixteenth.  I  nominate  my  trusty  friend,  William  M.  Pyle,  to 
be  the  executor  of  this  my  last  will  and  testament,  and  set  my 
hand  and  seal  hereto  this  7th  day  of  March,  A.  D.  1879. 

Martha  Kirkpatrick. 

Signed,  sealed,  published  and  declared  by  Martha  Kirkpat- 
rick, the  testatrix,  as  and  for  her  testament  and  last  will,  in  our 
presence,  who,  in  her  presence,  at  her  request  and  in  the  presence 
of  each  other,  have  hereto  set  our  hands  as  witnesses  this  7th 
day  of  March,  A.D.  1879. 

Isaiah  K.  Thomas, 
j.  m.  ocheltree. 

And  the  defendant  furcher  saith  that  the  said  Martha  Kirk- 
patrick died  on  the  2d  day  of  September,  A.D.  1880,  and  that 
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since  her  death  the  said  hereinbefore  last  mentioned  paper 
writing,  piirporting  to  be  and  being  the  testament  and  last  will 
of  the  said  Martha  Kirkpatrick,  deceased,  has  been  duly  proved 
before  the  register  of  the  county  of  New  Castle,  in  which  the 
testator  resided  at  the  time  of  her  death,  and  has  been  duly 
allowed  and  recorded  in  the  register's  office,  and  letters  testa- 
mentary granted  to  this  defendant,  the  executor  thereof;  and 
that  the  same  remain   imrepealed  and  in  full  force  and  effect. 

The  defendant  further  saith,  that  at  the  time  of  the  making 
of  the  said  several  alleged  instruments  of  writing  in  the  declara- 
tion mentioned,  to  wit,  on  the  28th  day  of  May,  A.D.  18713, 
the  said  Martha  Kirkpatrick  was  not,  in  fact,  indebted  and  liabe, 
to  the  said  plaintiff  in  the  said  several  simis  of  money  in  the  said 
declaration  mentioned,  or  any  of  them  or  any  part  thereof,  and 
did  not  make  or  cause  the  said  alleged  instruments  of  writing, 
or  any  of  them,  to  be  made  in  payment  of,  or  to  sectire  the  pay- 
ment of,  any  subsisting  liability  or  indebtedness  on  her  part,  but 
made  the  same  simply  as  a  gratuity  and  bequest  out  of  her 
bounty  of  the  said  several  sums  of  money  mentioned  in  the  said 
instruments  of  writing,  to  be  paid  after  her  death  by  her  personal 
representatives,  out  of  such  personal  estate  as  she  might  leave 
applicable  thereto,  and  the  same  was,  in  fact,  simply  a  testa- 
mentary^ .disposition  of  so  much  of  any  personal  estate  she  might 
leave,  in  the  nature  of  a  last  will  and  testament;  to  operate  and 
take  effect  only  after  her  death.  Nevertheless,  the  defendant 
saith  that  the  same  have  not  as  y^t  been  proved  and  allowed 
before  the  register  of  the  county  in  which  the  testatrix  resided  at 
the  time  of  her  death,  to  wit.  New  Castle  County  aforesaid ;  then  to 
be  proved,  established  and  allowed  or  disallowed  like  any  other 
testamentary  provision,  as  by  law  prescribed.  Wherefore  the  de- 
fendant saith,  that  this  court  ought  not  to  have  or  take  further 
cognizance  of  the  action  aforesaid,  because  he  saith,  that  the  said 
supposed  causes  of  action,  and  each  and  every  of  them  (if  any 
such  have  accrued  to  the  said  plaintiff),  purport  to  be  and  are 
only  testamentary  dispositions  of  the  property  and  estate  of  the 
said  testatrix,  Martha  Kirkpatrick,  in  the  nature  of  a  last  will 
and  testament,  purporting  and  intending  to  operate  and  take 


576  DELAWARE 

Kirkpatrick  v.  Kirkpatrick's  Executors. 

effect  only  from  and  after  her  death,  are  not  within  the  original 
cognizance  and  jurisdiction  of  this  cotirt,  but  are  cognizable  and 
can  be  proved  and  allowed,  in  the  first  instance,  only  before  the 
register  of  the  county  in  which  the  said  Martha  Kirkpatrick 
resided  at  the  time  of  her  death,  to  wit,  of  New  Castle  County 
aforesaid. 

And  the  defendant  further  saith,  that  this  court  ought  not  to 
have  or  take  fiirther  cognizance  of  the  action  aforesaid,  because  he 
saith  that  the  said  supposed  causes  of  action,  and  each  and  every 
of  them  (if  any  such  have  accrued  to  the  said  plaintiff)  accrued 
to  the  said  plaintiff,  to  be  had  and  maintained  before  another 
tribunal  and  jurisdiction  other  than  this  court,  to  wit,  before  the 
register  of  the  county  of  New  Castle,  and  the  said  instriiments 
of  writing  in  the  said  plaintiff's  declaration  mentioned  ought  to 
be  exhibited,  proved  and  pleaded  before  the  said  register  of  the 
county  of  New  Castle,  wherein  resided  the  testatrix  at  the  time 
of  her  death,  to  whom,  under  the  laws  of  Delaware,  the  juris- 
diction and  cognizance  of  such  matters  belong,  and  not  before 
this  court,  which  has  by  law  no  original  cognizance  and  juris- 
diction thereof. 

And  this  the  said  defendant  is  ready  to  verify;  wherefore  he 
prays  judgment  whether  this  court  can  or  will  take  further  cog- 
nizance of  the  action  aforesaid. 

Nields  for  the  plaintiff.  The  plea  was  to  the  jurisdiction  of 
the  court,  and  against  it  he  cited  12  Mass.,  366;  Gould's  PL, 
222,  223.  Under  the  plea  of  non  est  factum,  the  general  issue 
in  this  action,  the  defendant  cannot  put  in  evidence  the  matters 
specially  to  the  jurisdiction,  nor  under  any  other  that  can  be 
pleaded.  But  a  court  never  will  construe  an  instrument  in 
writing  to  be  a  will  if  it  can  be  construed  to  be  a  contract.  By 
the  terms  of  this  instrument  it  was  certainly  payable  six  months 
after  the  death  of  the  drawer  of  it,  and  by  a  person  certain  her 
administrator,  and  to  a  person  certain  the  payee  or  his  order, 
without  defalcation  for  value  received.  And  that  made  it  both 
in  form  and  effect  with  its  delivery  to  the  payee  by  her  order 
soon  afterwards,  a  good  and  valid  bill  of  exchange.     It  was  also 
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irrevocable  by  the  maker  of  it.  2  Edward's  Chancery,  341. 
Analogous  to  the  case  before  the  court.  42  N.  Y.  362,  2;  7 
Pa.,  119;  68  Pa.,  231;  18  E.  C.  L.  Rep.,  61;  11  Wend.,  137; 
15  Wend.,  501;  14  Pick.,  198;  4  Harr.  330;  5  Harr.,  351; 
2  Houst.,  571;  1  Harr.,  22;  1  Houst.,  347;  3  Houst.,  288;  4 
Houst.,  241;  1  Ld.  Ca.  in  Equity,  Part  1,  180;  (Dawson  v. 
Pearton)  Leake  on  Con.,  609;  2  Wms.  on  Exrs.,  740;  3  Pr. 
Wms.,  222;  7  T.  R.,  471. 

Patterson  for  the  defendant.  A  seal  does  not  always  import 
a  deed,  and  may  sometimes  be  but  surplusage.  O'Harra  on 
Wills,  4;  2  Pars,  on  Con.,  721;  3  Pars,  on  Con.,  356.  So  in 
case  of  voluntary  instriiments.  1  Ch.  PI.,  356.  A  sealed  will 
or  award  has  not- the  character  of  a  deed.  1  Wms.  Exrs.,  9; 
4  Harr.,  7;  2  Houst.,  246;  1  Wms.  on  Exrs.,  58,  261;  1  En. 
Eccl.  Rep.,  77;  4  Vez.,  199.  Parol  evidence  is  inadmissible  to 
show  the  intention  in  order  to  determine  whether  it  is  a  will  or 
not.  4  Vez.  Ir.,  186;  1  En.  Eccl.  Rep.  286,  290,  404;  Wigr. 
on  Wills,  273,  282;  8  Cow.,  246;  1  Jarm.  on  Wills,  §§  11  to 
23;  1  Phil,  on  Ev.,  562;  3  Phil,  on  Ev.,  1360,  1476,  1788.  2 
Harr.,  457;  5  Harr.,  460;  Steph.  on  Ev.,  18;  1  Houst.,  44. 
There  is  a  distinction  between  a  personal  imdertaking  and  a  di- 
rection to  another  person,  per  Ld.  Mansfield.  1  Burr.,  227;  2 
Bl.  Com.,  240. 

Whitely  on  the  same  side.  It  is  not  a  note,  it  is  not  a  single 
bill,  it  is  not  a  bond;  it  is  merely  a  direction  to  pay.  4  Kent's 
Com.,  452,  3;  51  Pa.,  126. 

Nields,  in  reply,  cited  1  Wms.  on  Exrs.,  58. 

The  Court,  Comegys,  C.  J.,  announced  the  following  opinion 
in  the  case: 

The  question  whether  the  paper,  upon  which  the  action  in 
this  case  is  founded,  is  the  proper  subject  of  a  suit,  has  been  fully 
and  forcibly  presented  by  the  counsel  on  both  sides,  and  is  one 
of  much  importance. 

The  paper  in  controversy  bears  date  the  28th  day  of  May, 
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1873,  and  the  maker  of  it  did  not  die  until  September  2,  1880. 
There  is  no  question  of  the  due  execution  of  the  instrument,  nor 
any  that  simultaneously  therewith  it  was  delivered  to  the 
plaintiff.     Its  form  is  as  follows : 

$1000  Wilmington,  Delaware. 

Six  months  after  my  death  I  do  order  and  direct  my  admin- 
istrator to  pay  Mar>'  F.  Kirkpatrick,  or  order,  one  thousand 
dollars  without  defalcation  for  value  received. 

Witness  my  hand  and  seal  this  twenty-eighth  day  of  May, 
A.D.,  1873. 

(Signed)     Martha  Kirkpatrick.  [seal] 
Witnesses  present,  • 

Wm.  H.  Grubb, 
L.  P.  Bush. 

The  defendant  has  filed  a  single  plea  to  the  declaration  setting 
forth  a  certain  state  of  facts  from  which,  he  alleges,  an  inference 
is  required  that  the  paper  in  question  is  testamentary,  and  not 
an  instrument  for  the  payment  of  money;  and  if  it  be  testa- 
mentary, this  court  has  no  jurisdiction  to  entertain  a  suit  upon 
it.  It  is  meant  to  be  a  plea  to  the  jurisdiction,  and  we  treat  it 
as  such.  The  defendant  traverses  the  facts  of  the  plea  by  his 
short  pleading,  and  issue  is  made  between  the  parties.  By  ar- 
rangement between  the  coimsel,  it  is  agreed  that  the  court  shall 
first  determine  for  itself  whether  there  is  ground  for  the  defend- 
ant's plea;  and  it  will  be  asked,  in  case  there  appears  to  be  such 
prima  facie,  to  submit  the  case  to  a  jury,  that  the  facts  alleged 
may  be  inquired  of  and  passed  upon  as  in  other  cases.  We 
approve  of  this  arrangement,  though  without  meaning  to  give 
any  opinion  upon  what  our  judgment  would  be,  in  case  they 
should  be  found  by  a  jury  to  be  as  averred  in  the  plea.  The 
submission  of  them  to  the  jury  and  their  affirmative  finding 
would  be  not  to  decide  the  question  of  jurisdiction,  but  to  render 
certain  the  matter  of  the  plea,  leaving  to  the  court  to  determine 
the  ultimate  question. 

What  is  the  nature  and  character  of  the  instnmient  sued  upon? 
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Does  it  express  a  sense  of  pecuniary  liability  by  the  defendant's 
testator  to  the  plaintiff,  or  is  it  a  testamentary  paper  only^  The 
defendant  takes  the  latter  view  of  it;  but  the  plaintiff  asserts  it 
to  be  an  instrument,  the  delivery  of  which  to  him  by  the  de- 
ceased, imposed  upon  her  a  legal  liability  which  he  can  enforce 
by  this  action.  The  question  for  us  to  decide  is  this:  Does 
this  paper  import  by  its  terms  hability  on  the  part  of  the  testa- 
trix to  the  plaintiff  for  money,  or  a  state  of  indebtedness  by  her 
to  the  plaintiff  which  prompted  the  making  of  the  instnmient 
and  its  delivery?  If  it  does,  the  defendant  admits  there  is  no 
ground  for  his  contention.  But  if  not,  then  he  insists  that  it  is 
a  mere  direction  to  her  prospective  representative  to  pay  money, 
which  makes  it  testamentary.  It  is  not  disputed  that  the  test  of 
its  testamentary  character  is  its  revocability  by  the  testatrix,  which 
is  the  rule  with  respect  to  all  provisions  in  wills.  A  single  ques- 
tion is  all  we  have  to  d^al  with. 

It  is  undoubtedly  true,  generally,  that  all  verbal  contracts  and 
all  parol  writings,  are  void  unless  they  are  founded  on  a  valid 
consideration.  Without  it  they  are  naked  contracts.  In  fact, 
no  instruments  imposing  pecuniary  obligation  are  valid  without 
consideration.  But  some  of  them  are  so  constructed  as  to  import 
in  law  such  consideration  without  any  being  expressed.  These 
are  commercial  instruments,  commonly  called  commercial  paper, 
and  UTitings  or  instruments  under  seal.  For  reasons,  at  one 
time  (when  most  men  could  not  write  and  the  only  mode  of 
giving  their  assent  to  a  writing  was  by  affixing  to  it  their  indi- 
vidual seal  with  its  own  device),  great  solemnity  and  importance 
were  thrown  about  the  act  of  impressing  the  wax  with  the  maker's 
seal;  and  because  of  such  he  was  not  allowed  to  dispute  the 
validity  of  the  instrument,  by  averring  that  there  was  no  con- 
sideration for  it.  It  was  taken,  conclusively,  as  his  deliberate, 
well-considered  act,  and  to  be  binding  upon  him.  Nothing  but 
fraud  practiced  upon  him  when  he  made  it,  or  duress,  or  some- 
thing that  showed  it  was  not,  in  reality,  his  act  and  deed,  could 
be  set  up  against  its  validity.  Such  is  the  law  still;  and  it  is 
also  the  law,  and  has  always  been  so,  that  no  parol  proof  will  be 
heard  to  alter,  explain,  add  to,  or  take  from  any  of  its  terms.     To 
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allow  this  would  be  to  destroy  its  value  as  a  certain,  definite  ex- 
pression of  the  maker's  purpose  in  executing  it,  and  introduce 
uncertainty,  confusion  and  doubt  created  by  verbal  testimony. 
And  while  this  is  true,  it  is  none  the  less  true  that  whatever  is 
expressly  stated  in  the  instrument  or  necessarily  resiilts  from 
what  is  stated,  the  party  making  it  is  estopped  to  deny — the  law 
refusing  to  hear  any  averment  or  proof  against  his  solemn  de- 
claration under  his  seal. 

The  learned  cotmsel  for  the  defendant  do  not  attempt  to  deny 
the  law  as  stated ;  but  they  contend  that  the  sanctity  of  a  seal 
does  not  attach  to  the  paper  before  us,  although  in  point  of  fact 
one  appears  opposite  the  maker's  name.  They  contend  that  this 
is  in  form  virtually  an  inland  bill  of  exchange,  or  that  it  is  a  sort 
of  draft,  or  order,  upon  a  then  non-existing  person  and  who  never 
has  yet  existed,  for  the  payment  of  a  sum  of  money;  and  that 
upon  the  expiration  of  six  months  after  the 'maker's  death.  They 
construe  it  to  be  at  the  utmost,  if  anything,  only  a  legacy  to  the 
plaintiff,  subject  to  the  power  of  revocation.  They  contend,  and 
cite  abundant  authority  for  doing  so,  that  what  in  reality  is  a 
mere  testamentary  paper,  cannot  claim  any  better  quality,  simply 
because  of  its  mere  form.  This  is  undoubtedly  true.  They  also 
claim  that  the  bare  fact  that  the  gift  of  a  legacy  is  made  under 
the  form  of  a  sealed  paper  does  not  impart  to  it  any  greater  con- 
sequence than  an  unsealed  paper  would — that  is,  does  not  impress 
it  with  the  value  of  being  what  is  called  a  purchased  legacy, 
making  the  legatee  a  purchaser  aiid  causing  him  to  have  prefer- 
ence in  the  administration  of  an  estate  over  all  legatees  who  are 
mere  volunteers;  nor,  they  contend,  can  it  be  received  in  any 
light  which  will  withdraw  it  from  the  ordinary  case  of  a  simple 
legacy,  given  by  a  separate  but  valid  instrument,  to  be  proved, 
approved  and  allowed  in  this  State  by  our  judge  of  probate,  the 
register,  as  any  other  testament.  They  insist  upon  it  that  this 
quality  of  legacy  appears  sufficiently  upon  the  very  face  of  the 
paper;  but,  if  not  thus  considered,  yet  the  form  of  the  paper 
taken  in  connection  with  the  period  when  the  money  mentioned 
in  it  is  to  be  paid,  creates  a  doubt  or  is  sufficient  to  raise  one 
about  what  it  really  is;  and  that  the  method  of  solving  such 
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doubt,  SO  as  to  determine  whether  this  court  will  take  cogniz- 
ance of  the  case  or  not,  is  by  an  issue  to  be  tried  by  a  jury  at  the 
bar  of  the  court. 

The  counsel  for  the  plaintiff  contend  that  here  is  no  case  of  a 
legacy,  but  one  of  the  creation  of  a  debt,  to  be  discharged  like 
any  other  debt;  and  they  insist  thac  to  allow  proof  to  be  offered 
that  it  is  a  legacy,  would  be  to  upset  those  certain  and  well- 
established  rules  of  evidence  before  noticed  against  interfering 
with  the  terms  of  a  written  paper.  While  admitting  this,  it  at 
the  same  time  is  the  constant  course  elsewhere  with  respect  to 
disputes  like  the  present  (we  have  had  none  heretofore)  that 
where  there  is  in  the  mind  of  the  court  doubt  about  the  intention 
of  a  testator  with  respect  to  a  paper  executed  by  him  before  his 
will,  and  having  a  form  different  from  such  an  instrument,  it 
will  always  submit  the  solution  of  such  doubt  to  a  jury  in  some 
appropriate  form  of  issue.  This  is  usually  a  question  for  a  pro- 
bate court,  where  it  is  the  constant  practice  to  send  issues  of  this 
kind  to  a  common  law  tribunal;  but,  as  here  now,  it  may  be  a 
question  for  a  court  of  law  to  decide,  whether  a  paper  on  which 
suit  is  brought,  is  congnizable  at  law  or  is  a  legacy,  to  be  first 
probated  as  other  wills.  In  case  of  doubt,  then,  it  will  not  take 
cognizance  without  the  finding  of  a  jury  upon  the  question  of  a 
testator's  intention — one  of  fact  simply. 

If  we  were  to  refuse  to  examine  into  a  case  where  suit  is 
brought  against  a  decedent's  estate  upon  a  sealed  instrument,  and 
defence  made  that  it  is  a  legacy  gift  and  not  an  obligation  of 
indebtedness,  simply  because  of  the  character  of  the  instrument, 
we  should  strain  the  rule  to  an  extent  not  done  heretofore,  and 
make  it  absurd  to  a  degree  that  would  reconcile  the  most  con- 
serv'acive  to  its  abandonmenc  entirely.  Wherever  a  case  arises 
for  inquiring  into  the  true  meaning  of  the  act  of  a  testator  with 
respect  to  an  instrument  by  him  made,  an  enlightened  court  will 
resort  to  any  means  to  ascertain  such  meaning  consistent  with 
such  pvirpose,  and  the  general  rules  and  policy  of  the  law.  Al- 
though such  instrument  be  a  deed  or  bond  in  mere  form,  yet 
if,  on  the  face  of  it,  it  appears  to  have  been  meant  to  be  a  legacy 
merely,  it  will  be  taken  to  be  a  legacy,  and  this  court  will  not 
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allow  it  to  be  sued  upon  or  rather,  suit  to  be  brought  for  such 
legacy,  until  regular  proof  of  it  as  a  testamentary  paper  has 
been  made  before  the  register  and  the  paper  admitted  to  pro- 
bate. All  this  goes  to  support  the  defendant's  contention  in  this 
case. 

The  defendant  further  contends,  and  supports  his  plea  by 
authority  which  cannot  be  disputed,  that  where  a  testator  has 
not,  in  a  paper  payable  post  mortem,  recognized  himself  eithfer 
by  intendment,  or  language,  as  under  legal  indebtedness  to  the 
party  in  whose  favor  it  is  made,  such  instrument  is  without  con- 
sideration, purely  voluntary,  and  testamentary  in  its  character; 
and  this,  whatever  form  he  may  have  given  it.  Testamentary, 
or  not,  is  the  only  question  in  such  cases.  He  insists  that  there 
is  nothing,  upon  the  face  of  the  paper  before  us,  to  give  it  any 
quality  withdrawing  it  from  the  rule  I  have  stated,  that  a  seal 
gives  no  vigor  to  a  testamentary  gift  it  would  not  have  with- 
out it. 

The  plaintiff  meets  this  plea  however  by  calling  oiu*  attention 
to  the  fact  that,  in  addition  to  the  circumstance  that  the  paper 
is  under  seal,  it  contains  the  expression  that  it  is  made  for  "value 
received;"  and  he  presses  upon  us  the  consideration  that  these 
words  show  indebtedness,  responsibility,  liability,  of  a  pecuniary 
nature  to  the  plaintiff  by  the  testator.  To  rebut  this  argument, 
the  defendant  claims  that  we  should  treat  that  expression  as 
words  of  mere  form,  because  they  are  usually  part  of  the  lan- 
guage of  drafts,  or  bills  of  exchange  (to  which  they  liken  this 
paper),  and  which  are  good  without  them.  They  also  suggest, 
that,  in  such  papers,  they  mean  value  received  by  the  drawees 
from  the  drawers,  and  refer  to  it.  Such,  however,  is  not  the 
case;  they  express  a  consideration  moving  from  the  payees  to 
the  drawers  of  chem,  the  acceptance  of  the  drawers  biing  an  ad- 
mission that  they  have  funds  in  hand  of  the  drawers  sufficient 
to  meet  them,  and  an  undertaking  to  pay  them.  While  we  im- 
pute no  great  force  to  the  paper  in  this  case  as  a  sealed  instru- 
ment merely,  to  make  it  obligatory,  and  not  testamentary,  yet 
we  cannot  erase  these  words  "value  received"  from  it,  any  more 
than  any  other  words  in  i::  for,  looking  at  the  paper  alone,  and 
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not  searching  elsewhere,  for  its  meaning,  they,  clearly  enough  to 
our  minds,  show  that  the  testatrix,  when  she  made  it,  had  in  her 
mind  a  sense  of  obligation  of  indebtedness  which  she  meant  to 
satisfy,  in  the  form  of  acknowledgement  of  liability  to  be  dis- 
charged after  her  death.  While  if  this  were  a  parol  instrument, 
without  apparent  consideration,  we  should  refuse  to  entertain  a 
suit  with  respect  to  it  at  all  until  it  had  undergone  the  appoval 
of  the  register;  yet,  being  a  sealed  paper,  expressing  value  re- 
ceived, and  as  we  think,  plainly  by  that  language  creating  a 
legal  liability  though  not  to  be  discharged  in  the  lifetime  of  the 
maker,  we  feel  constrained  to  regard  it  like  any  dehitum  in  pre- 
senti  soluendum  in  futurio.  The  mere  question  of  the  form  of 
the  instrument  in  our  opinion  is  not  of  much  moment;  the  fact 
of  acknowledgment  of  liability  clothes  it  with  the  quality  of  any 
other  acknowledgment  under  seal  of  indebtedness.  There  is 
consideration,  then,  for  the  paper,  without  the  aid  of  the  seal; 
and  this  being  decided  the  executor  is  estopped  in  this  court  to 
deny  it.  As  a  party  cannot  aver  against  his  own  deed,  so  neither 
will  his  legal  representative  be  allowed  to  do  it. 

There  is  really  no  conflict  of  authoricy  upon  the  question  wich 
which  we  have  been  dealing;  and,  therefore,  we  should  not  have 
thought  it  necessary  to  review  the  cases  cited  by  counsel  even  if 
had  had  time — ^which  we  certainly  cannot  have  had.  It  is  from  no 
want  of  respect  for  their  arguments ;  which  were  certainly  as  able  as 
elaborate.  In  fact  all  the  cases  decided  an3rwhere  upon  the  point 
considered  have  been  opened  and  submitted  to  us,  with  fine  criti- 
cal comments  of  great  service  in  understanding  them.  None  ol 
them  however  presented  by  the  defendent's  counsel  justify  us,  as 
we  think,  in  holding  this  paper  to  be  other  than  one  intended  to 
express  legal  liability  on  the  part  of  its  maker,  and  provide  for 
its  discharge.  We  therefore  hold  it  to  be,  upon  the  face  of  it,  a 
valid  legal  instrument  to  secure  the  payment  of  acknowledged 
indebtedness,  and  not  a  testamentray  gift.  If  it  had  been  a  simple 
direction  to  pay,  it  would  have  been  testamentary  only;  but  the 
expression  "value  received,"  having  a  certain  meaning  in  law. 
must  be  considered  as  doing  for  the  instrument  that  which  for- 
bade us  to  treat  it  otherwise  than  as  we  have  done. 
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There  was  a  suggestion  rather  diffidently  made — that  though 
the  instriunent  here  contains  the  words  "value  received,"  yet 
that  in  fact  it  was  but  a  mere  voluntary  paper,  and  therefore 
only  to  be  treated  as  testamentary.  In  answer  to  it,  a  sufficient 
reply  is,  that  voluntary  bonds  are  good  against  the  obligors,  and 
everybody  else  but  creditors,  or  those  occupying  a  quasi  relation 
of  such. 

Another  point  was  made  and  much  stress  was  laid  upon  it  by 
the  defendant's  counsel  that  the  paper  here  had  no  effect  during 
the  lifetime  of  the  testatrix;  but  we  do  not  view  it  in  that  light. 
Its  obligatory  character  did  not  depend  upon  her  death,  but  only 
provision  for  discharge  of  it. 


Thomas  T.  T.  Clark  v.  William  Banks  and  John  Moody, 
whose  death  since  the  filing  of  the  declaration  is  suggested 
and  admitted,  and  the  survivor  becomes  the  sole  defendant. 

It  is  a  rule  of  law,  applying  generally  to  the  case  of  landlord  and  tenant,  that 
all  the  rights  of  the  latter  end  absolutely  with  the  tenancy,  but  there  was 
always  a  custom  with  respect  to  agricultural  holdings,  that  if  the  tenant 
sowed  in  the  fall  a  crop  of  grain  (wheat,  for  example)  which  required  for 
its  ripening  a  period  greater  than  the  unexpired  time  of  the  lease,  he  should 
have  the  right  to  enter  upon  the  land  when  it  matured  and  harvest  it.  Indeed, 
with  respect  to  that  crop,  the  ground  upon  which  it  was  sowed  was  treated  as 
being  still  in  the  rightful  possession  of  the  tenant,  so  mcuh  so  that  an  action 
of  trespass  would  lie  for  him  against  any  one  who  entered  upon  it.  Some  of 
the  authorities  state  that  as  to  the  land  bearing  such  crop,  the  lease  of  it  is 
extended  until  such  reasonable  time  after  the  grain  is  cut  as  will  give  the 
tenant  ample  opportunity  to  secure  and  market  it,  and  this  court  has  sus- 
tained such  an  action  by  such  a  tenant  after  the  period  fixed  for  his  tenancy 
had  expired,  and  the  doctrine  stated.  The  crop  is  called  the  away-going 
crop,  and  the  tenant  the  off -going  tenant. 

To  all  agricultural  holdings,  whether  by  lease  under  seal,  lease  by  parol,  or 
without  any  expression  of  terms,  written  or  verbal,  the  law  affixes  for  itself 
certain  stipulations,  if  the  parties  to  it  have  not  done  so,  one  of  which  is, 
that  the  custom  of  the  country  shall  apply  to  them,  and  another  is,  that  the 
land  shall  be  cultivated  in  the  usual  routine  or  upon  the  usual  plan  or  custom 
pursued  in  the  cultivation  of  other  like  lands.  When  this  tillage  is  observed 
the  land  is  said  to  be  cultivated  according  to  good  husbandry;  otherwise, 
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not.  When  it  is  not  done  there  is  a  breach  of  the  tenant's  agreement.  From 
this  it  is  plain  that  any  interference  by  the  landlord  with  the  tenant's  right 
to  sow  his  away-going  crop,  usually  wheat  or  rye,  is  a  breach  of  the  agree- 
ment the  law  makes  between  them,  and  subjects  him  to  an  action  by  the 
tenant.  So,  if  the  tenant  should  fail  to  sow  an  away-going  crop,  it  would  be 
a  breach  of  the  custom,  and  also  of  his  agreement  for  good  husbandry,  which 
is  also  the  custom,  and  would  subject  him  to  an  action  at  the  landlord's  suit. 

But  notwithstanding  the  custom  and  these  implications  arising  from  it,  the 
parties  may  agree  that  they  shall  not  obtain  in  their  case,  or  in  the  absence 
of  any  agreement  for  that  purpose,  they  may  waive  them.  For  example, 
the  landlord  and  tenant  may  expressly  agree  that  the  custom  for  the  latter 
to  sow  an  away-going  crop  shall  not  apply  to  the  contract  between  them,  also 
that  the  custom  in  respect  to  the  rotation  of  crops  need  not  be  observed,  or, 
in  other  words,  that  the  land  may  be  tilled  otherwise  than  as  the  custom 
requires. 

If  the  jury  should  find  that  there  not  only  was  no. agreement  restraining  the 
tenant  from  sowing  again  the  fifteen-acre  field  in  wheat,  but  that  the  custom 
was  not  against  such  repeated  tillage  in  wheat,  the  plaintiff  would  be  enti- 
tled to  their  verdict.  If,  however,  there  was  an  understanding  between  the 
executor  and  the  plaintiff  that  it  should  not  be  broken  up  and  sowed  in 
wheat,  or  without  any  agreement  on  the  subject,  it  was  contrary  to  custom  to 
sow  the  away-going  crop  on  that  field,  then  he  could  not  recover,  and  the 
defendant  would  be  entitled  to  their  verdict  of  not  guilty. 

A  growing  crop  of  wheat  has  an  approximate  value  at  every  stage  of  its  growth, 
and  if  their  verdict  should  be  for  the  plaintiff,  the  measure  of  his  damages 
would  be  the  value  of  the  wheat  crop  when  it  was  ploughed  under,  with 
lawful  interest  on  the  amount  from  that  time  to  the  present. 

The  action  was  trespass  quare  clausem  f regit,  and  the  only  plea 
was  not  guilty.  In  the  spring  of  1881  Edward  A.  McFarland, 
executor  of  John  McFarland  deceased,  sold  at  public  sale,  as 
his  executor,  a  field  of  growing  wheat,  containing  about  fifteen 
acres,  on  the  deceased's  farm,  to  Thomas  T.  T.  Clark,  the  plain- 
tiff, who  afterwards  rented  the  farm  for  a  year  from  the  executor 
for  seven  hundred  and  fifty  dollars,  and  took  posession  of  it  as 
tenant  on  the  25th  day  of  March  in  that  year.  About  the  1st 
day  of  July  the  field  of  wheat  thereon  bought  by  him  was  har- 
vested by  him,  and  in  the  fall  following  he  sowed  the  same  field 
down  again  in  wheat.  On  March  25,  1882,  Clark's  rental  year 
having  expired,  he  paid  the  year's  rent  and  left  the  farm,  but 
claiming  the  forthcoming  crop  of  wheat  then  growing  in  the 
field  and  sowed  by  him  the  preceding  fall,  and  the  right  to  har- 
vest the  same  when  it  should  thereafter  mature.     The  will  of 
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John  McFarland,  deceased,  invested  his  executor  with  the  power 
to  sell  the  farm,  who  afterwards  sold  it  to  William  Banks,  who 
rented  it  to  John  Moody,  and  who,  as  his  tenant  and  by  his 
command,  on  the  20th  day  of  April,  1882,  ploughed  under  the 
wheat  then  growing  in  the  said  field,  and  thereupon  this  action 
was  commenced  against  them  by  the  plaintiff. 

Elmer  W.  Clark,  a  witness  for  the  plaintiff,  was  asked  the 
question  what  the  value  of  tha  wheat,  or  would  have  been 
the  worth  of  it,  had  it  been  permitted  to  grow  until  its  ma- 
turity. 

Cooper,  for  the  defendant,  objected  to  the  question.  The 
proper  measure  of  the  damages,  if  any  are  recoverable,  was  the 
value  of  the  crop  of  wheat  in  the  field  when  it  was  ploughed 
under  in  the  month  of  April  in  that  year,  and  not  what  it  might 
have  been  worth  afterwards  at  its  maturity.  Sedw.  on  Dam., 
673;  2  Greenl.  Ev.,  §  253. 

Spruance,    for   the    plaintiff,    cited    2    Waterm.    on   Trespass 
1098. 

The  Court  sustained  the  objection,  and  said  that  a  growing 
crop  of  wheat  has  an  appoximate  value,  ascertainable  at  every 
stage  of  its  growth,  and  which  legal  appraisers  are  often  required 
to  determine.  The  witness  may  be  able  to  tell  what  he  would 
have  been  willing  to  give  for  the  field  of  wheat  referred  to  at 
public  sale  on  the  day  it  was  ploughed  under  in  1882.  He  was 
afterwards  asked  the  question  by  the  counsel  for  the  plaintiff, 
and  replied  that  he  would  have  then  given  ten  dollars  an  acre 
for  it. 

On  the  closing  of  the  testimony  for  the  plaintiff.  Cooper  sub- 
mitted a  motion  for  a  nonsuit  on  the  ground  that  the  executor 
had  no  authority  to  rent  the  farm  to  the  plaintiff,  and  therefore 
he  had  no  rightful  or  lawful  possession  of  it  as  a  tenant.  The 
testator,  by  his  will,  had  given  him  the  power  to  sell  the  farm, 
and  in  it  had  given  him  directions  to  sell  it,  but  none  whatever 
to  lease  it.     Comyn  on  Landlord  and  Tenant,  6  Law  Libr.,  9, 
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10;  4  Wait's  Actionsand  Defences,  219;  1  Houst.,  520;  Powel 
on  Devises,  21  Law  Libr.,  126;  1  Wms.  on  Exrs.,  578;  Sug. 
on  Powers,  15  Law  Libr.,  69.  The  farm  was  sold  by  the  exec- 
utor in  three  months  after  renting  it.  Perry  on  Trusts,  §  729; 
3  Day,  384,  385;  5  Johns.  Ch.,  163. 

Spruance.  The  ground  of  motion  for  the  nonsuit  is  that  the 
legal  relation  of  landlord  and  tenant  did  not  subsist  between  the 
plaintiff  and  defendant  when  the  alleged  trepass  was  committed 
by  the  latter  upon  the  former,  but  it  already  clearly  appears, 
from  the  evidence  before  the  court  and  jury,  that  Banks,  the 
defendant,  repeatedly  and  in  several  ways  distinctly  recognized 
Clark,  the  plaintiff,  as  tenant  or  lessee  of  the  farm,  and  received 
payment  of  the  rent  for  it,  seven  hiindred  and  fifty  dollars,  from 
him  as  tenant  of  it  during  that  year.  1  Whart,  Rep.,  266 
Rev.  Code,  547.  It  also  appears  that  Edward  A.  McFarland, 
the  executor,  was  in  the  actual  possession  of  the  farm  when  he 
rented  it  to  the  defendant.  The  testator  left  a  widow  to  survive 
him,  who  was  then  living  in  the  house  on  it,  but  no  lineal  heir 
or  heirs-at-law.  The  defendant  is  thereby  clearly  estopped  from 
denying  the  relation  of  landlord  and  tenant  between  him  and 
the  plaintiff  during  that  year.  The  farm  was  sold  by  the  exec- 
utor in  June,  1882,  and  was  bought  by  Mr.  Banks,  the  defend- 
ant, but  he  did  not  get  his  deed  for  it  until  the  following  month 
of  March. 

Cooper.  It  was  a  case  of  verbal  letting  or  renting  for  one 
year  merely,  and  was  made  in  March,  1881,  and  in  June  of  that 
year,  three  months  afterwards,  the  farm  was  bought  by  Banks, 
the  defendant,  and  just  as  soon  as  he  thereby  acquired  his  legal 
title  to  it,  he  had  a  perfect  legal  right  to  object  to  the  validity  of 
the  letting  upon  the  ground  tliat  the  executor  had  no  power 
under  the  will  to  lease  the  farm,  and  no  possession  of  it  either 
for  that  purpose.  But  until  Banks  acquired  his  legal  title  to  it 
in  March,  1882,  he  had  no  right  to  object  to  the  validity  of  the 
letting. 

The  Court  overruled  the  motion  for  a  nonsuit.     If  an  execu- 
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tor  is  in  actual  possession  of  real  estate  of  his  testator  our  statute 
provides  that  he  shall  apply  the  rents  and  profits  of  it  to  the  re- 
pairs of  it,  as  well  as  to  payment  of  the  debts  of  the  testator. 
We  do  not  consider  that  the  executor  had  any  right  or  power 
under  the  will  to  lease  or  rent  the  premises  in  question,  but  as 
he  was  in  the  actual  possession  of  them  as  a  matter  of  fact,  and 
rented  them  to  the  plaintiff  and  put  him  in  the  occupancy  of 
them  as  a  tenant  without  any  objection  from  any  of  the  heirs-at- 
law  of  the  testator,  and  the  plaintiff  was  as  such  tenant  in  the 
peaceable  possession  and  enjoyment  of  them  for  the  year  from 
the  25th  of  March,  1881  to  the  25th  of  March,  1882,  and  paid 
the  plaintiff  the  year's  rent  therefor,  and  sowed  the  field  of  wheat 
in  question  during  his  rental  year,  that  is  to  say  in  the  fall  of 
1881,  which  was  ploughed  under  by  the  order  of  the  defendant  in 
the  month  of  April  following  without  his  consent,  we  cannot 
under  these  circimistances  and  the  facts  in  proof  before  us  in  the 
case  grant  the  motion  to  nonsuit  the  plaintiff,  on  the  contrary, 
we  refuse  it. 

Edward  A.  McFarland  was  then  sworn  and  examined  as  a 
witness  for  the  defendant,  and  said  that  he  remembered  that  as 
executor  he  rented  the  farm  in  question  to  Elmer  W.  Clark  for 
his  son,  Thomas  T.  T.  Clark,  sometime  in  March,  1881.  The 
terms  were  the  corn-stalk  field  was  to  be  ploughed  and  tilled  in 
corn,  and  a  part  of  the  field  back  of  the  old  orchard,  if  the  tenant 
chose,  but  nothing  else  was  to  be  ploughed.  I  told  Mr.  Clark 
I  wanted  the  field  then  in  wheat  to  be  sowed  with  clover  seed 
that  spring;  he  replied,  "of  course,  any  one  renting  the  farm 
would  do  that."  The  further  testimony  in  the  case,  and  the 
conflict  in  it  is  sufficiently  disclosed  hereafter  in  the  charge  of 
the  court  to  the  jiu"y. 

Spruance  for  the  palintiff  as  to  the  right  of  way-going  tenant 
of  a  rented  farm  to  sow  a  crop  of  wheat  upon  it  the  fall  before 
his  lease  expires,  cited  16  East,  341;  Taylor  on  Landl.  and  Ten., 
§  292;  Johns  v.  Whittey,  3  Wils.,  65.  And  asked  the  court  to 
charge  the  jury  that  if  it  was  proved  to  their  satisfaction  even 
that  the  plaintiff  had  violated  his  agreeement,  or  the  terms  of  the 
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letting  either  express  or  implied,  in  sowing  the  same  field  that 
was  in  wheat  when  he  rented  the  farm  again  in  wheat  that  year, 
it  would  not  justify  or  excuse  the  act  of  the  defendant  in  enter- 
ing upon  the  premises  at  any  time  afterwards  and  ploughing  the 
wheat  under  against  the  plaintiff's  will,  but  that  it  would  con- 
stitute a  trespass  for  which  the  action  they  were  now  trying 
would  lie. 

Cooper,  the  practice  in  farming  of  the  way-going  tenant  sow- 
ing a  crop  of  wheat  on  the  demised  premises  the  fall  before  mov- 
ing from  them  at  the  expiration  of  his  lease,  with  the  legal  right 
afterward  to  re-enter  the  premises  and  reap  and  save  the  crop  at 
maturity  as  still  the  tenant  of  it,  is  one  of  those  legal  rights  or 
privileges  which  grew  up  by  custom  merely  and  by  the  mutual 
consent  of  landlords  and  tenants  for  their  common  benefit  and 
advantage,  but  always  depended  for  its  existence  in  any  case  on 
the  will  and  pleasure  of  each  of  them  respectively,  and  might 
either  be  denied  by  the  landlord  or  repudiated  by  the  tenant  at 
the  time  of  renting,  if  such  was  his  wish,  and  it  was  so  expressed 
by  him;  and  as  so  established  and  recognized  by  them,  it  was  a 
very  reasonable,  wise  and  salutary  custom  and  was  of  great 
benefit  to  the  good  husbandry  of  the  State  in  general.  It  was 
never  tmderstood,  however,  to  constitute  an  extension  of  the  lease 
itself  beyond  the  term  limited  in  it,  and  had  reference  solely  to 
the  sowing  and  saving  of  that  particular  crop  and  nothing  else. 
And  this  was  also  with  regard  to  it,  for  if  it  depended  on  the  will 
and  pleasure  of  the  tenant  alone  he  might  as  a  way-going  ten- 
ant sow  down  the  whole  of  the  farm  in  wheat  only  a  few  months 
before  the  expiration  of  his  lease,  and  claim  the  right  to  return 
and  reap  and  save  it  at  its  maturity  several  months  afterwards. 

But  in  this  case  it  was  expressly  understood  and  agreed  be- 
tween the  parties  that  the  plaintiff  was  not  even  to  plough  the 
field  in  question,  much  less  to  sow  it  in  wheat,  as  it  had  been 
twice  in  succession  in  wheat  the  two  preceding  years,  and  it 
would  be  bad  husbandry  and  injurious  to  the  soil  to  sow  it  again 
in  wheat  that  season,  and  a  third  year  in  succession.  And  yet 
he  did  so,  and  contrary  to  the  defendant's  express  directions 
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sowed  upon  it  thQ  crop  of  wheat  which  he  had  ploughed  under 
by  his  then  tenant  of  the  farm  in  the  month  of  April  following. 
In  such  a  case  the  right  and  custom  of  away-going  tenant  had 
no  application  whatever,  and  he  had  clearly  sowed  it  without  any 
legal  right  to  do  it,  and  in  his  own  wrong  and  against  the  right 
of  the  defendant,  his  landlord,  and  by  the  absolute  determina- 
tion of  his  lease  and  his  removal  from  premises  on  the  25  th  of 
March  preceding,  he  had  ceased  to  have  any  possession  or  right 
of  possession  as  tenant  or  otherwise  in  any  portion  of  them,  or 
any  right  of  property  in  or  of  possession  of  the  wheat  he  left 
growing  in  the  field  in  question,  and  also  all  legal  right  of  ingress 
and  regress  to  and  from  the  farm  to  harvest  the  crop  when  ripe. 
2  Waterm.  on  Tresp.,  §  952;  Tayl.  on  Landl.  and  Ten.,  §§  540, 
543;  7  Car.  &  Payne,  808;  1  Smith's  Ld.  Ca.,  900,  904,  905, 
in  note  915,  919;  Wiglewoth  v.  Dallison. 

But  this  custom  must  be  subject  also  to  be  controlled  and  regu- 
lated by  what  is  usually  considered  and  known  as  judicious  and 
good  husbandry  by  skilled  and  successful  agriculturalists  in  the 
community,  and  the  implied  imderstanding  and  agreement  be- 
tween the  landlord  and  tenant,  in  the  absence  of  any  express 
contract  of  renting  between  them.  And  which  at  least  always 
is  that  the  farm  shall  be  tilled  by  the  tenant  in  a  good  and  hus- 
band-like manner.  And  when  the  express  contract  of  renting 
either  in  writing  or  by  parol  is  inconsistent  with  or  contrary  to 
the  custom,  the  custom  must  fall,  and  the  contract  prevail:  for 
it  is  regulated  by  the  lex  contractus  and  not  by  the  custom. 
There  is  no  absolute  right  of  possession  in  the  tenant  after  his 
term  expires;  his  right  is  simply  a  right  of  entry  or  a  privilege 
to  return  and  harvest  the  crop  he  has  sown  wheji  it  matures,  in 
accordance  with  good  husbandry,  and  in  compliance  with  the 
express  or  implied  terms  of  his  renting  whenever  it  is  sown  with 
the  actual  or  presimied  consent  of  his  landlord,  and  not  against 
his  will  or  directions.  The  possession  of  the  premises  is  sur- 
rendered to  the  landlord  at  the  expiration  of  the  tenancy  subject 
only  to  this  right  or  privilege. 

The  evidence  in  this  case  he  contended  showed  that  there  was 
a  verbal  lease  of  the  farm  for  one  year,  by  which  the  plaintiff 
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was  restricted  in  his  tillage  of  it  to  the  stalk  field,  or  the  field 
which  had  been  the  previous  year  in  indian  com,  and  the  truck 
patch.  He  could  plough  or  sow  no  other  part  of  it.  The  field 
in  dispute  was  expressly  excluded  by  the  defendant.  The  plaint- 
iff was  thus  prohibited  from  sowing  it  in  wheat.  If  the  jury 
should  find  that  such  was  the  lease,  and  that  the  field  of  wheat 
in  dispute  was  sown  by  the  plaintiff  in  violation  of  it,  they  should 
return  a  verdict  for  the  defendant  of  not  guilty.  For  having  no 
right  to  sow,  he  could  have  no  right  to  reap  the  crop.  The 
plaintiff  was  bound  by  the  terms  of  his  contract  of  renting,  and 
it  being  inconsistent  with  the  custom  he  relies  on,  the  custom  is 
of  no  avail  in  the  case.  1  Ch.  PI.,  176;  Van  Dome  v.  Everett, 
2  Southard,  460;  Devin  v.  Bosler,  1  Pennrose  &  Watts,  225; 
Iddings  V.  Nagle,  2  W.  &  S.,  22;  Hudson  v.  Porter,  13  Conn., 
59;  Bernard  v.  Kellogg,  10  Wall.,  383;  Terris  v.  Jones,  17  Pa. 
St.,  264;  Craig  v.  Dale,  1  W.  &  S.,  509;  Gray  v.  Stephens,  28 
Vt.,   1;  Caldecott  v.  Smythies,  7  C.  &  P.,  807  (32  E.  C.    L.). 

The  Court,  Comegys,  C.  J.,  charged  the  jury. 

Gentlemen  of  the  Jury — This  is  an  action  of  trespass  to 
land,  brought  by  the  plaintiff  against  the  defendants,  for  an  in- 
jury alleged  to  have  been  done  him  by  them  in  ploughing  imder, 
in  May,  1882,  a  growing  crop  of  wheat  sown  by  him  the  pre- 
ceding fall  (in  November,  as  would  seem  to  appear  from  the 
testimony  concerning  that  fact)  upon  a  field  of  fifteen  acres,  more 
or  less,  being  part  of  a  farm  of  about  one  hundred  and  sixty  acres, 
situated  in  New  Castle  hundred  in  this  county,  of  which  he  was 
tenant  for  a  year,  from  the  25th  of  March,  1881.  The  plaintiff 
removed  from  the  farm  at  the  end  of  his  term;  and  he  claims 
damages  for  the  act  of  the  defendants  on  the  ground  of  his  right 
to  sow  and  reap  that  crop,  by  virtue  of  his  contract  of  renting, 
and  the  rights  which  enured  to  him  from  it.  The  defendant, 
Banks  (the  other  defendant  having  died  since  the  commence- 
ment of  the  action  and  the  remedy  of  the  plaintiff  having  stir- 
vived  against  Banks),  defends  himself  with  the  plea  of  not  guilty, 
and  rests  his  case  upon  the  proof  he  has  offered  that  the  sowing 
of  the  field  by  the  plaintiff  was  not  only  against  the  express 
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terms  of  the  renting,  but  was  also  in  violation  of  custom  and  of 
good  husbandry.  Some  of  you,  no  doubt,  understand  all  that 
has  been  shown  by  proof  or  has  been  by  coiuisel  with  refer- 
ence to  this  claim  and  defence;  but,  as  there  may  be  others  of 
you  whose  businesses  or  occupations  have  not  required  of  them 
to  have  this  knowledge,  or  have  not  led  them  in  the  direction  of 
it,  it  is  proper  for  your  guidance  that  I  should  inform  you  what 
the  law  is  with  reference  to  the  relation  of  landlord  and  tenant, 
a  very  important  topic;  for  most  people  are  either  one  or  the 
other.  Not  to  go  beyond  the  case  to  be  decided,  I  confine  my- 
self to  commenting  upon  the  law  with  respect  to  farm  land,  though 
illustrations  may  be  made  which  refer  chiefly  to  holdings  which 
are  not  agricultural. 

The  plaintiff  in  this  case  held  the  lands  for  a  year  certain. 
This  tenancy  is  sometimes  spoken  of  as  one  from  year  to  year, 
and  the  tenant  is  called  a  tenant  from  year  to  year;  but  this  is 
improper — a  tenant  from  year  to  year  being  a  tenant  for  one 
year,  and  also  for  so  many  more  years  as  his  landlord  and  he 
shall  mutually  agree  upon.  When  either  of  them  is  no  longer 
willing  to  continue  the  letting,  it  ceases  and  the  tenancy  from 
year  to  year  ends.  To  this  tenancy  is  affixed  by  law,  as  a  feature 
of  it,  a  provision  that  either  party  may  terminate  it  on  due  notice. 
Without  such  notice  the  term  would  continue  for  another  year. 
Such  notice  was  fixed  by  statute  in  England  at  six  months;  but 
our  legislature  provided  that  in  every  case  of  renting  three  months' 
previous  notice  to  quit  should  be  sufficient. 

It  is  a  rule  of  law,  applying  generally  to  the  case  of  landlord 
and  tenant,  that  all  the  rights  of  the  latter  end  absolutely  with 
the  tenancy;  but  there  was  always  a  custom,  with  respect  to 
agricultural  holdings,  that  the  tenant,  if  he  sowed  in  the  fall  a 
crop  of  grain  (wheat  for  example)  which  required  for  its  ripen- 
ing a  period  greater  than  the  unexpired  time  of  the  lease,  should 
have  the  right  to  enter  upon  the  land  when  it  matured  aad 
harvest  it.  Indeed,  with  respect  to  that  crop,  the  ground  upon 
which  it  was  sowed  was  treated  as  being  still  in  the  rightful 
possession  of  the  tenant;  so  much  so  that  an  action  of  trespass 
would  lie  for  him  against  any  one  who  entered  upon  it.     Some 
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of  the  authorities  state  that  as  to  the  land  bearing  such  crop,  the 
lease  of  it  is  extended  until  such  reasonable  time  after  the  grain 
is  cut  as  will  give  the  tenant  ample  opportunity  to  secure  and 
market  it.  This  court  has  allowed  such  tenant  his  action  of 
trespass  for  injury  to  his  crop  after  the  period  fixed  for  his  tenancy 
had  expired,  thus  giving  sanction  to  the  doctrine  I  have  stated. 
This  crop  is  called  the  away-going  crop,  and  the  tenant  the  off- 
going  tenant. 

The  lettings  of  real  estate  to  tenants  are  sometimes  through 
the  formality  of  writings  under  seal  executed  by  both  parties. 
These  are  strictly  called  leases.  Sometimes  they  are  by  writings 
not  under  seal;  and  oftener  than  any  other  way,  by  word  of 
mouth  only.  In  the  carelessness  of  persons,  lands  are  sometimes 
occupied  by  tenants  between  whom  and  their  landlords  there  have 
been  neither  writings  nor  words.  To  all  these  holdings,  whether 
by  lease  under  seal,  lease  by  parol,  and  occupancies  without  any 
expression  of  terms,  the  law  affixes  for  itself,  if  the  parties  have 
not  done  so,  where  they  have  an  express  agreement,  certain  pro- 
visions or  stipulations — one  of  which  is  that  the  .custom  of  the 
cotmtry  shall  apply,  and  another -that  the  land  (if  it  be  agricul- 
tural) shall  be  cultivated  in  the  usual  routine,  or  upon  the  usual 
plan,  pursued  with  respect  to  other  like  lands,  that  is  according 
to  such  custom.  When  this  tillage  is  observed,  the  land  is  said 
to  be  cultivated  according  to  good  husbandry;  otherwise,  not. 
When  it  is  not  done  there  is  a  breach  of  the  tenant's  agreement. 
From  this  it  is  plain  that  any  interference  by  the  landlord  with 
the  tenant's  right  to  sow  his  away-going  crop,  usually  wheat  or 
rye,  is  a  breach  of  the  agreement  the  law  makes  between  them, 
and  subjects  him  to  an  action  by  the  tenant.  So  if  a  tenant 
should  fail  to  sow  an  away-going  crop,  he  would  be  guilty  of  a 
breach  of  the  custom  and  also  of  the  agreement  for  good  hus- 
bandry, which  is  also  of  the  custom,  and  would  be  subject  to  an 
action,  at  least,  at  the  landlord's  suit. 

Notwithstanding  these  effects  of  agricultural  lettings  as  mat- 
ters of  legal  implication,  the  parties  may  stipulate  that  they  shall 
not  obtain  in  their  case,  or,  in  the  absence  of  actual  provision 
for  these  purposes,  they  may  waive  them — -as  a  man  may,  gen- 
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erally,  waive  any  personal  benefit.  In  either  event  they  do  not 
apply.  For  example:  Landlord  and  tenant  may  expressly  agree 
that  the  custom  for  the  latter  to  sow  an  away-going  crop  shall 
not  apply  to  the  contract  between  them,  also  that  the  custom  with 
respect  to  the  usual  rotation  of  crops  need  not  be  observed;  in 
other  words,  that  the  land  may  be  tilled  otherwise  than  as  the 
custom  requires.  Without  this  express  agreement,  the  tenant 
may  waive  his  right  to  sow  the  away-going  crop,  and  the  land- 
lord his  right  to  claim  damages  for  the  non-sowing. 

I  have  sufficiently  indicated,  in  what  has  been  said  about  good 
husbandry,  that  a  farm  tenant  has  no  right  to  till  the  land  as  he 
pleases,  but  only  according  to  the  course  of  tillage  followed  upon 
it  or  upon  other  farm  lands  in  the  neighborhood  (which  is  the  cus- 
tom) ,  if  no  special  mode  has  been  adopted  with  respect  to  his  hold- 
ing. He  has  no  right,  because  he  is  the  lessee,  for  example,  of  the 
whole  premises,  to  sow  his  away-going  crop  on  a  part  of  the 
farm  which  should,  according  to  the  custom  and  the  require- 
ments of  good  husbandry,  lie  unbroken  by  the  plough,  nor  to 
break  any  more  land  for  seeding  than  good  husbandry  would 
justify.  As  I  have  said  before,  the  landlord  and  his  tenant  may 
stipulate  against  the  custom  with  respect  to  the  away-going  crop 
or  with  respect  to  mode  of  cultivation,  and  then  the  agreement 
between  them  shall  be  alone  looked  to;  but  should  they  not  do 
so,  the  custom  in  both  respects  is  part  of  the  compact  between 
them,  raised  by  implication  of  law,  and  is  as  binding  as  if  it  had 
been  reduced  to  terms  and  inserted  in  their  agreement,  when  in 
writing,  or  expressly  agreed  upon,  when  verbal.  In  brief,  the 
custom  of  the  country  forms  part  of  the  contract  of  leasing, 
although  not  a  word  is  written  or  said  to  that  effect;  and  such 
contracts  must  be  interpreted  with  it  incorporated  in  them,  unless 
the  parties  have  agreed  to  the  contrary.  And  you  are  at  liberty 
to  take  notice  of  this  custom  with  respect  to  the  away-going 
crop  and  good  husbandry.  Whatever  is  matter  of  general  cus- 
tom, as  the  tenant's  right  to  sow  an  away-going  crop,  to  have 
possession  of  the  part  of  the  premises  sown  for  the  purpose  of 
manuring,  protecting  and  saving  the  same,  and  to  exclude  others 
from  it,  and  his  duty  to  cultivate  and  manage  the  farm  rented 
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by  him  in  a  good  and  husbandlike  manner,  need  noc  be  proved 
to  the  jury,  but  may  be  taken  notice  of  as  if  proved,  because  it 
is  part  of  the  contract  proved,  being  affixed  by  law. 

In  this  case  the  plaintiff  entered  into  possession  of  the  McFar- 
land  farm,  in  pursuance  of  his  agreement  with  the  executor 
(whom  we  authorize  you  to  treat  as  acting,  in  the  letting,  as  the 
agent  of  the  heirs),  about  the  25th  of  March,  1881,  as  tenant 
for  one  year.  It  would  appear  from  the  testimony  of  the  exec- 
utor, which  in  that  respect  is  not  gainsaid,  that  the  negotiations 
for  the  letting  were,  in  the  main,  with  Mr.  Elmer  W.  Clark,  the 
father  of  the  plaintiff.  By  the  statement  of  the  executor — 
which,  so  far  as  he  heard  the  conversation  between  such  execu- 
tor and  Clark,  is  corroborated  by  Robert  McFarland — the  under- 
standing was  that  the  tenant  should  pay  a  cash  rent  of  seven 
himdred  and  fifty  dollars  for  the  place,  which  was  a  dairy  farm, 
or  grazing  farm,  of  one  himdred  and  sixty  acres  or  thereabouts, 
all  of  which,  except  a  field  of  twenty  acres  then  in  corn-stalks 
from  a  previous  year's  crop,  a  field  of  fifteen  acres  then  sowed 
in  wheat,  about  ten  acres  of  wood  and  brush  land,  an  orchard 
and  truck-patch  piece  of  about  as  many  more,  and  the  part 
within  the  curtilage  or  inclosure  for  the  buildings  and  their 
appurtenances,  the  quantity  of  which  was  probably  a  very  few 
acres  more,  was  in  grass,  and  used  for  mo  wage  or  pasturage  for 
stock.  There  were  then  about  one  hundred  acres  of  such  grass; 
the  rest  was  as  I  have  described.  The  executor  tells  us  that  he 
demanded  nine  himdred  dollars  rent  for  the  land,  or  nearly  six 
dollars  per  acre  of  the  whole;  that  the  other  side  objected  be- 
cause the  tenant  could  have  no  use  by  tillage  of  the  woodland 
or  field  sowed  in  wheat.  This  objection  seems  to  have  prevailed, 
for  the  rent  was  fixed  at  the  above  sum  of  seven  hundred  and 
fifty  dollars.  He  ftirther  tells  us  that  in  answer  to  the  plea  on 
behalf  of  the  tenant  for  reduction  of  rent  from  nine  hundred 
dollars,  on  the  ground  of  his  inability  to  cultivate  the  wheat 
field  or  the  woodland,  he  replied  to  him  that  as  to  the  former,  he 
would  purchase  clover  seed  to  be  sown  upon  the  growing  crop,  and 
that  he  would  have  theuse  of  the  field  afterthe  harvest  for  pasturage. 
It  appears  from  his  testimony  and  that  of  the  witness  from  whom 
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he  obtained  it,  that  he  did  buy  the  clover  seed  and  offer  it  to  the 
tenant  who  refused  it,  declaring  that  he  should  break  up  the  field 
for  fall  seeding  and  sow  it  in  wheat — which  as  you  know  he  did. 
Both  the  Messrs.  Clark,  father  and  son,  deny  all  that  was  stated 
to  you  by  the  executor,  and  by  Robert  McFarland,  with  refer- 
ence to  the  conversation  about  reduction  of  rent  on  account  of 
the  woodland  and  the  wheat  field.  The  executor  and  witness 
also  stated  that  it  was  one  of  the  terms  insisted  upon  by  the  ex- 
ecutor, at  the  time  the  four  were  together,  that  the  wheat  field 
should  not  be  broken  up,  and  that  was  one  of  the  features  of  the 
renting  which  according  to  the  executor,  the  elder  Clark  was  to 
deliberate  upon  till  the  next  day  at  10  o'clock.  If  you  believe 
the  testimony  of  the  executor  and  Robert  McFarland  that  the 
terms  were  understood  at  the  meeting  of  the  four  parties  on  the 
premises  in  the  afternoon  of  the  day  previous  to  that  when  the 
decision  of  the  Clarks  was  to  be  made,  and  included  that  of  not 
breaking  up  and  sowing  the  wheat  field,  then,  as  the  plaintiff 
entered  soon  after  into  occupation  of  the  farm,  such  term  or  con- 
dition must  be  taken  to  have  been  accepted  by  the  tenant,  with- 
out proof  by  him  to  the  contrary.  If  one  announce  the  terms 
on  which  an  applicant  for  his  land  can  have  it  as  tenant,  and 
such  applicant  afterwards  enter,  he  is  as  much  boimd  by  them  as 
if  they  had  been  embodied  in  a  written  lease.  His  entry  is  an 
acceptance  of  the  terms.  If  you  believe,  therefore,  from  the  tes- 
timony, that  it  was  one  of  the  terms  proposed  by  the  executor 
that  the  wheat  field  was  not  to  be  broken  up,  then  the  tenant 
had  no  right  to  break  it  up,  and  violated  his  express  contract  by 
so  doing;  for  a  contract  is  express  when  its  terms  are  announced 
on  one  side,  and  accepted  on  the  other  either  by  language,  or 
acts  in  pursuance  of  them.  But  you  must  remember  that  this 
alleged  term  or  stipulation,  with  respect  to  the  wheat  field,  is 
denied  in  their  testimony  by  both  the  Messrs.  Clark.  You  have 
therefore  the  oaths  of  two  men  against  those  of  two  men,  and  the 
delicate  duty  is  imposed  on  you  to  decide  between  them.  In 
such  a  strait,  it  is  not  only  proper,  but  natural,  that  the  jury 
should  look  at  other  facts  in  the  case  with  a  view  of  learning 
from  them,  if  possible,  how  they  should  decide  the  discrepancy 
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of  statement,  if  there  is  no  way  of  reconciling  it.  As  a  general 
thing,  such  facts  should  be  undisputed,  or  indisputable;  or,  if 
disputable,  should  be  sufficiently  established  to  the  satisfaction  of 
the  jury.  The  acts  and  conduct  of  the  parties,  where  shown,  are 
of  much  service  in  determining  what  their  understanding  was 
where  a  doubt  is  raised  as  to  what  chey  actually  agreed  upon. 
Resorting  to  that  method  here,  you  find  the  fact,  undenied,  that 
clover  seed  was  bought  by  the  executor  to  be  sown  on  the  voung 
wheat  (which  is  usual,  where  good  husbandry  is  practiced)  and 
ofifered  to  the  tenant.  If  is  for  you  to  say  whether  that  would 
likely  have  been  done,  if  the  executor  had  contemplated  the 
breaking  up  of  the  wheat  field  for  another  crop.  Again  it  is  in 
proof  before  you,  and  not  disputed,  that  the  tenant  actually 
severed  his  com  crop  from  the  twenty  acres  and  sowed  that  in 
wheat  before  he  broke  up  the  wheat  field  at  all.  TJiis  would 
seem  to  be  an  important  fact,  from  which  you  are  at  liberty  to 
draw  an  inference  in  support  of  the  testimony  of  the  plaintiff's 
witnesses;  because  it  is  a  fact  of  common  experience  that  stand- 
ing com  should  not  be  cut  down  for  the  plough  until  it  has  well 
matured,  and  the  ground  sown  only  after  it  has  been  cleared  for 
the  plough;  whereas  fallow  land  can  be  broken  at  any  time,  and 
wheat  stubble  as  soon  as  the  crop  has  been  taken  from  the  land, 
usually  by  the  first  of  August — our  wheat  harv^est  occurring,  as 
we  may  notice,  by  the  last  of  June,  or  very  early  in  July.  I  do 
not  recollect  the  testimony  of  any  witness  but  one  as  to  the  time 
when  the  wheat  stubble  was  broken  up  for  the  wheat  crop  de- 
stroyed, and  he  stated,  as  I  heard  him,  that  it  was  done,  or  the 
wheat  sown  in  November.  In  rebuttal  of  this  testimony,  or  as 
facts  showing  that  you  should  draw  no  inference  hostile  to  the 
plaintiff's  claim,  the  plaintiff  produces  his  own  testimony  to  prove 
that  the  course  he  took  (though  it  may  be  other  than  good  hus- 
bandry) was  sanctioned  or  consented  to  by  the  defendant  Banks, 
who,  as  the  plaintiff  swears  advised  him,  as  he  was  only  tenant 
for  a  year,  to  make  the  most  out  of  the  land — that  is  till  it  as  he 
pleased.  The  defendant.  Banks,  denies  this,  averring  that  he 
meant  nothing  more  than  that  he  (the  tenant)  should  get  all  he 
could  from  the  land  under  his  right  as  tenant.     (You  will  re- 
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member  that,  according  to  the  executor's  testimony,  the  tenant 
could  mow,  and  sell  away  from  the  land,  all  the  hay  he  chose). 
You  must  decide  for  yourselves  who  of  the  contestants  is  right 
with  respect  to  this  matter;  such  is  your  province,  and  we  do 
not  intrude  upon  it.  Again,  it  is  claimed  by  the  plaintiff  that 
there  could  have  been  no  agreement  on  his  part  that  he  should  not 
plough  up  and  sow  the  wheat  stubble,  as  his  lessor,  the  executor, 
made  no  objection  to  it;  and  that  both  he  and  the  defendant 
Banks  acquiesced  in  his  act  by  their  silence — which  always  gives 
consent  to  a  known  act  against  the  interest  of  a  party  injuriously 
affected.  This,  though  an  equitable  doctrine,  as  it  is  spoken  of, 
is  none  the  less  a  legal  one,  because  it  pervades  all  the  law  of 
implication  of  agreement,  resulting  from  action,  or  conduct.  But 
the  executor  tells  you  that  he  remonstrated  against  it;  and,  find- 
ing it  done,  offered  to  pay  the  plaintiff  for  his  seed  wheat — 
which,  he  explains,  was  to  save  a  law  suit.  The  plaintiff  de- 
clined the  offer — relying  upon  what  he,  by  his  conduct,  claimed 
as  his  right.  I  have  now  stated  all  the  facts  of  this  case,  which 
I  have  felt  it  my  duty  to  advert  to,  as  illustrative  of  the  law  ap- 
plicable to  them,  and  to  the  matters  in  controversy  between  the 
parties.  But  there  are  some  considerations  of  law  resulting 
from  the  contention  of  either  side,  which  we  think  it  important 
you  should  give  attention  to.  In  fact  they  are  of  vital  conse- 
quence. 

The  counsel  for  the  plaintiff,  who  has  presented  the  case  of  his 
client  with  his  usual  skill,  contends  that  on  no  ground  suggested 
by  the  defendant.  Banks,  should  he  be  denied  by  you  the  right 
to  a  verdict;  because  if  whatever  has  been  testified  to  by  the  de- 
fendant's witnesses  should  be  admitted  to  be  true  (but  he  denies 
that  it  is  true),  still  the  remedy  for  breach  of  the  contract  not  to 
plough  up  the  wheat  field  was  by  suit  upon  the  contract  and  not 
the  summary  method  adopted  in  this  case.  While  the  defence 
does  not  in  any  sense  admit  the  contract,  as  sworn  to  by  the  ex- 
ecutor and  Robert  McFarland^  yet  it  proceeds  upon  the  assump- 
tion that,  even  admitting  it  to  have  been  made,  as  asserted  and 
insisted  upon,  it  fiirnishes  the  defendant  with  no  sufficient  war- 
rant for  his  act  of  ploughing  up  (by  his  tenant  under  his  order) 
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the  wheat  sown  by  the  plaintiff  on  the  wheat  stubble.  This 
brings  us  to  the  chief  legal  point  in  this  case;  and  the  only  one 
of  any  account,  if  you  believe  the  defendant's  witnesses.  That 
point  is  this — had  the  defendant  the  right  upon  his  theory  or  pre- 
sentation of  proof  to  act  as  he  did?  That*  is,  as  he  authorized 
his  tenant,  the  deceased  defendant  to  do  it,  is  his  conduct  defens- 
ible in  law? 

The  plaintiff,  in  the  fall  of  1881,  sowed  in  wheat  the  field  of 
fifteen  acres,  from  which  a  crop  of  wheat  had  been  reaped  in  the 
same  year.  It  is  in  proof  and  not  denied  that  such  latter  crop 
was  the  second  in  succession  that  had  been  sowed  on  that  field. 
Therefore,  the  crop  sowed  by  the  tenant  was  the  third  crop  in 
succession  of  the  same  grain  sown  upon  the  land.  If  you  take 
the  case  presented  by  the  defendant  to  be  true,  that  there  was 
express  prohibition  against  sowing  that  field  in  wheat,  or  should 
decide  that  such  sowing  was  contrary  to  the  custom  and  good 
husbandry,  which  is  the  same  as  such  prohibition,  the  question 
arises,  from  the  act  of  the  defendant  or  of  him  whom  he  author- 
ized to  do  it,  whether  the  ploughing  up  of  the  field  with  the 
wheat,  sown  by  the  tenant,  then  growing  upon  it  and  the  pre- 
vious pasturage  of  the  crop  of  wheat  can  be  justified  in  law. 

This  question  is  one  of  much  importance,  but  we  think  is  not 
difficult  of  solution.  The  right  of  a  tenant  to  sow  an  away -going 
crop  is  matter  of  law,  of  which  nothing  but  his  consent  can  de- 
prive him.  But  that  right  only  exists  with  reference  to  such 
part  of  the  leased  premises  as,  according  to  usage  with  respect 
to  them,  should  be  sown  with  such  crop.  This  results  from  the 
custom  of  the  country — part  of  his  contract,  as  we  have  explained 
to  you.  If  he  insist  upon  any  departure  from  the  custom,  it  de- 
volves upon  him  to  prove  it.  Has  he  proved  it?  That  you  must 
decide  from  all  the  evidence  on  either  hand. 

The  plaintiff  asks  your  verdict,  notwithstanding  the  testimony 
offered  by  the  defendant  that  as  tenant  of  the  land  he  had  no  right 
to  do  with  it  as  he  pleased.  The  latter  insists  that  in  the  first 
place  to  allow  this  would  be  to  ignore  the  custom  (which  neither 
you,  nor  we,  can  disregard  without  ignoring  the  common  facts  of 
life,  of  which  we  are  bound  to  take  notice.     In  the  second  place  it 
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would  require  of  us  to  lay  aside  the  law  in  relation  to  good 
husbandry,  that  is,  the  custom  with  respect  to  the  tenure  of  lands 
and  their  proper  management  which  we  can  no  more  do  than  lay 
aside  our  knowledge  of  the  law  with  respect  to  leases  between 
landlord  and  tenant.  The  argument,  on  the  other  hand,  of  the 
plaintiff  is  that  the  land  being  his  for  a  year  certain,  he  had  the 
right,  subject  to  an  action,  to  till  it  as  he  pleased;  and,  also 
subject,  was  not  bound  by  any  law  other  than  his  own  pleasure, 
of  which  his  relation  to  the  land,  as  unrestricted  lessee,  made 
him  the  owner  for  the  term  of  his  lease.  Such  contention  re- 
quires of  us  that  we  should  give  you  the  law,  though  we  think 
we  have  already  said  enough  upon  that  point  to  guide  your 
minds,  i^ot  to  the  verdict  you  should  render,  but  to  the  considera- 
tion of  some  questions  that  have  been  raised  by  his  counsel. 

The  defendant's  contention  is  that  the  act  of  the  plaintiff  in 
ploughing  up  the  wheat  stubble  and  sowing  it  again  in  wheat, 
was  contrary  to  the  contract  between  lessor  and  lessee;  and, 
without  any  contract,  was  against  the  custom.  If  it  were  against 
the  contract  of  letting  (and  whether  it  were  or  not  is  a  fact  for 
you,  exclusively,  to  determine),  then  the  tenant  could  not  ac- 
quire any  rights  therefrom;  as  it  is  a  principle  of  law,  with- 
out which  there  would  be  no  security  for  landlords,  that  tenants 
must  be  held  to  their  agreements,  not  only  such  as  are  expressed 
in  language,  but  such  as  grow  out  of,  or  result  from,  either  the 
words  used  by  them  in  making  their  contract  or  the  law  opera- 
ting upon  what  they  have  expressed  defining  its  meaning.  There 
can  be  no  safer  guide  in  the  path  of  legal  duty  than  this.  I 
have  already  said  to  you  that  the  custom  with  respect  to  land 
cultivation  forms  a  part  of  the  agreement  of  landlord  and  tenant, 
unless  they  stipulate  to  the  contrary.  Therefore,  if  a  tenant  may 
not  violate  his  express  agreement,  he  is  also  not  to  be  allowed 
to  break  the  custom.  It  is  alleged  by  the  defendant  that  both 
the  express  agreement  and  the  custom  were  set  at  naught  by 
the  plaintiff.  It  is  for  you  to  decide,  from  the  evidence  before 
you,  whether  this  be  true.  If  there  was  no  agreement  between 
the  executor  and  the  plaintiff  with  respect  to  breaking  the  wheat 
stubble  and  sowing  it,  then  he  had  the  right  to  do  it,  unless  it 
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was  contrary  to  the  custom  to  do  so;  if  contrary,  he  had  not. 
I  have  already  said  to  you  that  you  may  take  notice  from  your 
own  knowledge  of  what  the  custom  is  with  respect  to  cropping 
land;  what  it  is,  is  the  law. 

If  you  should  find  that  there  was  not  only  no  agreement  re- 
straining the  tenant  from  sowing  again  the  fifteen-acre  field  in 
wheat,  but  that  the  custom  was  not  against  such  repeated  tillage 
in  wheat,  the  plaintiff  will  be  entitled  to  your  verdict,  which 
should  be  for  what  the  wheat  crop  would  have  been  worth  at 
the  time  it  was  ploughed  under,  if  no  damage  had  been  done  to 
it  (if  you  think  any  were  done)  by  pasturage,  and  also  such 
further  sum,  in  addition  and  by  way  of  damages,  as  would  rep- 
resent the  interest  on  the  sum  found  as  the  value  of  the  wheat 
as  aforesaid,  from  the  time  of  the  ploughing  up  to  this  day. 

But  the  plaintiff  contends  that  even  if  you  should  find  that 
the  agreement  relied  on  by  the  defendant  did  exist,  or  that  the 
custom  of  the  country  was  violated  by  him  in  putting  the  fifteen- 
acre  field  a  third  time  in  wheat,  yet  he  is  entitled  to  recover  for- 
what  he  claims  was  a  trespass  upon  his  possession  and  destruce 
tion  of  his  wheat  crop,  and  that  the  landlord's  remedy  for  ths 
alleged  wrong  was  done  by  action  in  court  to  recover  damage, 
for  violation  of  the  express  or  implied  contract  of  tenancy 
This  contention  requires  of  us  that  we  should  instruct  you  with 
respect  to  the  law  on  that  subject. 

You  have  already  been  informed  that  the  law  recognizes  a 
tenant,  although  his  year  of  tenancy  has  already  expired,  as 
still  in  possession  of  the  ground  upon  which  he  sowed,  the  pre- 
vious season,  his  away-going  crop,  and  he  may  maintain  an  action 
of  trespass  for  any  unauthorized  entry  on  his  possession  of  it, 
and  recover  such  damages  as  he  can  show  resulted  therefrom. 
There  is  a  virtual  extension  of  the  lease  with  respect  to  that  part 
for  so  long  a  time  as  will  allow  the  crop  to  ripen  and  the  tenant 
to  harvest  it  and  get  it  away.  But  this  must  be  understood  of 
a  crop  which  a  tenant  has  a  right  to  sow.  If  this  crop  on  the 
fifteen-acre  field  was  the  away -going  crop,  according  to  the  cus- 
tom, and  not  that  upon  the  twenty-acre  field  then  the  ploughing 
up  of  it  was  an  act  of  trespass  and  sustains  this  action.     Whether 
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it  was  or  not,  you  are  to  decide.  It  seems  that  all  the  land  of 
the  farm,  except  the  grass  lands,  the  woodland,  the  orchard 
truck  patch  and  the  small  part  where  the  buildings  were,  were 
laid  down  in  wheat  by  the  tenant.  As  both  com  and  wheat 
were  grown,  or  sown  annually  upon  these  fields,  as  the  proof 
shows,  and  there  is  no  evidence  that  both  these  fields  of  twenty 
and  fifteen  acres  were  ever  in  wheat  or  in  com  at  the  same  time, 
one  of  them  must  have  been,  rather  than  the  other,  the  proper 
one  on  which  to  sow  the  wheat  crop.  If  that  one  was  the  field 
in  controversy,  then  the  plaintiff  should  recover,  although  he 
would  be  liable  to  an  action  for  violating  the  custom  in  the  case 
of  the  larger  field.  If,  however,  there  was  an  understanding 
between  the  executor  and  the  plaintiff  that  it  should  not  be 
broken  up  and  sown  in  wheac,  or  without  any  agreement  on  the 
subject,  it  was  contrary  to  the  custom  to  sow  the  away-going 
crop  on  that  field,  then  he  cannot  recover,  and  the  defendant 
would  be  entitled  to  your  verdict  of  not  guilty. 

It  is  not  in  proof  before  you  that  the  executor  gave  the  plain- 
tiff permission  to  sow  the  wheat  field  again  in  wheat.  The 
defendant  contends  that  he  has  proved  an  agreement  the  other 
way;  that  is  for  you  to  decide.  But,  in  the  absence  of  any  agree- 
ment of  permission,  if  the  custom  be  against  such  tillage,  the 
tenant  violated  that  custom  wilfully — for  what  courts  and  juries 
may  take  notice  without  proof,  every  one  is  presumed  to  know. 
And  while  the  plaintiff  does  not  deny  that,  if  he  wrongfully 
ploughed  up  and  sowed  the  fifteen  acre  field,  he  was  a  wrong- 
doer, yet  he  insists  upon  it  that  his  unlawful  act  is  one  that  must 
be  taken  advantage  of  by  suit,  and  in  that  way  alone.  This 
claim  takes  for  granted  that  the  plaintiff  was  in  possession  and 
had  right  to  possession  of  that  field  at  the  time  the  crop  he  sowed 
on  it  was  ploughed  under  by  the  defendant's  command;  but  it 
s  not  true  that  he  had  any  legal  possession  of  that  field,  unless 
the  custom  gave  him  the  right  to  sow  it  in  wheat  the  fall  previ- 
ous. To  decide  otherwise,  would  be  to  allow  the  plaintiff  to  take 
advantage  of  his  own  wrongful  act — which  the  law  never  per- 
mits a  party  to  do.  To  invest  unlawful  conduct  with  such  a 
privilege,  would  be  equivalent  to  saying  that  a  tenant  might  do 
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as  he  pleased  with  his  landlord's  freehold;  which  wotild  result 
sometimes,  or  at  least  might  do  so,  in  depriving  him  of  posses- 
sion of  any  part  of  his  arable  land  till  after  the  ensuing  harvest. 
To  say  to  him — you  have  your  action  for  damages  against  the 
tenant,  is  to  inform  him  of  no  redress  at  all  adequate  to  his 
wrong;  for  he  would  have  to  endure  the  law's  delay,  and  risk 
the  certainty  of  getting  anything  substantial  from  his  verdict. 
In  such  a  case  of  illegality  of  conduct,  the  tenant  could  not  ac- 
qmre  any  legal  right  to  the  possession,  after  his  term,  of  any 
land  thus  sown,  in  violation  of  his  express  contract,  on  the  cus- 
tom; and  would  have  no  ground  on  which  to  support  an  action 
such  as  this — trespass  upon  his  close,  or  possession.  This  ex- 
tension of  term  with  respect  to  an  away-going  crop,  is  not  in  ac- 
cordance with  the  doctrines  of  the  common  law.  By  it,  when  a 
term  expires  the  tenant  no  longer  has  any  right  whatever  in  the 
premises,  and  may  not  go  upon  them  without  the  landlord's  con- 
sent; and  he  can  take  nothing  away  which  he  has  attached  to 
the  freehold  xmless  he  do  it  during  the  continuance  of  the  term. 
But  agricultural  tenants,  because  it  promoted  good  husbandry, 
were  allowed  to  sow  a  crop  which  would  not  mature  during  their 
term,  and  to  have  possession  of  the  ground  sowed  to  matiire  and 
harvest  it.  But,  obviously,  this  privilege  could  not  obtain,  with 
respect  to  a  distinct  parcel  sown  against  the  custom,  or  contract 
which  is  equivalent  to  it.  In  this  view  it  must  be  evident  that, 
taking  the  case  relied  upon  by  the  defendant  to  be  correct,  the 
plaintiff  had  no  possession  of  the  fifteen  acre  field  after  his  term 
expired,  the  24th  of  March,  1882;  and,  having  none,  this  action 
cannot  be  supported  for  the  gist,  or  essence  of  it  is,  that  the  de- 
fendant trespassed  upon  the  close,  or  possession  of  the  plaintiff. 
The  case  then  is  the  same,  in  effect,  as  if  a  trespasser  had  entered 
on  that  field  and  sowed  it.  He  would  acquire  no  right  against 
the  owner  by  so  doing,  and  his  crop  might  be  destroyed.  An 
action  would,  of  course,  lie  against  him;  but  the  landlord  might 
redress  his  wrong,  without  resort  to  the  law,  if  he  could  do  so 
without  a  breach  of  the  peace.  Where  one  person  has  property 
belonging  to  another  which  the  latter  can  get  possession  of  with- 
out breaking  the  peace  or  committing  some  other  act  of  wrong, 
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he  may  possess  himself  of  it  without  replevying  it  at  law.  So, 
we  decide  in  this  case,  as  law — that  the  defendant  had  the  right 
to  plough  up  the  field  in  question,  if  the  tenant  had  no  right 
to  sow  it;  for  it  was  his  field,  and  not  the  tenant's,  when  the  act 
of  ploughing  was  done,  and  the  tenant  had  no  possession  of,  or 
rights  in  it.  It  is  true  the  whole  farm  was  rented  to  him;  and, 
during  the  term  he  had  possession  of  it  all  for  purposes  of  hus- 
bandry; but  his  wrongful,  act,  if  you  find  it  was  wrongful,  in 
sowing  the  wheat  stubble  in  wheat  again,  could  not  project  that 
lease  into  another  year  with  respect  to  the  fifteen  acre  field,  or 
rather  extend  the  term  so  as  to  cover  it. 

If  you  find  for  the  plaintiff,  you  will  give  him  damages  as  I 
have  before  instructed  you;  if  for  the  defendant  your  verdict 
should  be  that  you  find  the  defendant  not  guilty. 
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ACTION.     See  Contract,  2.     Practice. 

ADMINISTRATOR.     See  Executors  and  Adminsitrators. 

AFFIDAVIT. 

Denying  signature.     See  Rules  of  court. 

AFFIDAVITS. 

Sufficiency  of,  to  support  an  application  for  an  information  in  the  nature 
of  a  writ  of  quo  warranto.     See  Quo  Warranto,  6. 

AGENT. 

Trespass  for  unlawful  taking  of  goods  sold  by  a  constable  under  an 
execution  against  the  agent  by  the  owner  of  the  goods.  See  Trespass. 
1.  What  will  constitute  agency  is  a  question  of  law  addressed  to  the 
court,  and  it  is  within  the  province  of  the  court  to  determine  whether  all 
the  evidence  submitted  by  the  plaintiff  is  sufficient  in  contemplation  of 
law  to  establish  the  agency  alleged,  and  if  in  the  opinion  of  the  court  it  is 
not,  to  instruct  the  jury  to  return  a  verdict  for  the  defendant.  Coe  v. 
Johnson,  9. 

2.  Although  a  land  agent  in  negotiating  a  contract  for  the  sale  of  land 
between  a  vendor  and  purchaser  is  the  agent  of  the  vendor,  he  may  become 
the  agent  of  the  purchaser  in  paying  for  it,  if  money  be  placed  by  him  in 
his  hands  for  that  purpose,  and  the  facts  and  circumstances  proved  in  the 
case  satisfactorily  show  it.     Small  v.  Collins,  273. 

3.  If  in  a  suit  in  chancery  between  the  vendor  and  purchaser  in  rela- 
tion to  a  portion  of  the  purchase-money  after  the  sale  and  conveyance  of 
the  land,  which  by  the  terms  of  the  contract  was  to  be  retained  by  the 
purchaser  to  be  applied  to  the  extinguishment  of  all  liens  and  incum- 
brances then  existing  against  the  land,  and  the  same  with  his  judgment 
bond  for  the  balance  of  the  purchase-money  was  handed  by  the  purchaser 
to  the  agent  to  be  delivered  to  the  vendor  with  directions  not  to  pay  him 
any  part  of  the  money  until  all  the  said  liens  and  incumbrances  were  satis- 
fied, the  vendor  alleges  in  his  bill  that  the  agent  was  the  agent  of  the  pur- 
chaser, and  not  his  agent  in  regard  to  that  matter,  but  it  is  expressly  and 
unequivocally  denied,  and  on  the  contrary,  is  alleged  in  the  answer  of  the 
purchaser  that  he  was  the  agent  of  the  vendor  in  it,  as  the  answer  was  re- 
sponsive to  the  bill,  proof  to  countervail  it  must  be  that  of  two  witnesses, 
or  of  one  with  corroborative  facts  or  circumstances.  The  purchaser  pro- 
duced no  witness  to  sustain  the  allegation  in  his  answer,  but  the  vendor 
produced  at  least  two  to  sustain  the  allegation  in  his  bill,  the  agent  and 
another,  and  it  was  held  sufficient  to  prove  that  he  was  the  agent  of  the 
purchaser  for  the  payment  of  the  part  of  the  purchase-money  retained  and 
placed  in  his  hands  to  whomsoever  it  was  respectively  due.     lb. 
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AMENDMENT. 

If  an  information  be  filed  in  the  Court  of  Chancery  in  the  name  of  the 
Attorney -general  on  the  relation  of  a  person  to  set  aside  a  deed  made  to 
two  of  his  children  on  the  alleged  ground  of  imbecility  and  undue  influ- 
ence, the  chancellor  will  refuse  to  hear  the  case  in  that  form,  but  he  may 
in  his  discretion  give  leave  to  amend  the  information  by  converting  it 
into  a  bill  of  complaint  and  filing  it  on  behalf  of  such  person  in  the  name 
of  his  next  friend.     Thompson  v.  Thompson,  225. 

APPEAL. 

1.  No  appeal  lies  from  a  judgment  of  a  justice  of  the  peace  rendered 
upon  a.fi.  fa.  attachment  against  a  garnishee.  Moreland  v.  Publishing  Co., 
343. 

2.  A  garnishee  against  whom  a  judgment  is  recovered  upon  an  execu- 
tion attachment  before  a  justice  of  the  peace,  cannot  appeal  from  it  with- 
out requiring  him  in  the  hearing  of  the  case  to  enter  on  his  docket  such  a 
plea  or  pleas  as  the  act  of  assembly  in  that  behalf  prescribes.  Rev.  Code, 
619,  620.     Williams  v.  Hawley,  482. 

ARBITRATORS. 

In  an  action  of  trespass  quare  clausum  fregit  where  a  boundary  division 
line  established  between  adjoining  owners  of  disputed  land  by  the  award 
of  referees  under  a  written  agreement  entered  into  by  them  for  the  purpose, 
and  possession  of  the  land  is  accordingly  taken  and  held  by  them  respec- 
tively under  the  agreement  and  award,  it  will  bind  the  parties  to  it,  and 
the  plaintiff  will  be  entitled  to  recover  in  it.      Veasey  v.  Williams,  563. 

ASSAULT  AND  BATTERY. 

1.  No  words,  either  spoken,  written  or  printed,  however  insulting  or 
opprobrious,  will  justify  an  assault  and  battery,  or  an  assault  even.  And  in 
an  action  for  an  assault  and  battery,  upon  proof  of  it,  the  plaintiff  is  en- 
titled to  a  verdict  for  Aominal  damages  at  least.  But  where  he  proves 
actual  damage  done  by  it,  he  is  entitled  to  recover  as  much  in  value  as 
the  proof  showed  he  suffered,  whatever  the  amount  may  be.  Tatnall  v. 
Courtney,  434. 

2.  When  it  appears  that  the  attack  upon  him  was  wanton  or  malicious 
without  provacation,  and  the  wrong  inflicted  was  grievous,  the  jury  may 
give  him  damages  without  reference  to  actual  injury,  but  by  way  of  pun- 
ishment and  example,  which  are  in  the  reasonable  discrection  of  the  jury, 
in  view  of  all  the  facts  and  circumstances  proved.  When  thus  given,  they 
are  not  mere  compensation  to  the  plaintiff  for  the  injury  inflicted,  but  are 
called  punitive,  vindictive  or  exemplary  damages,  for  they  are  by  way  of 
public  example  or  punishment.     lb. 

3.  In  estimating  such  damages  the  jury  may  take  into  account  and 
should  consider  the  circumstances  of  the  time  and  place  of  the  attack,  the 
mode  of  making  it,  the  insult  to  the  plaintiff,  his  suffering  of  body  and 
mind,  and  any  other  fact  that  enhanced  the  injury  of  the  plaintiff,  and 
they  may  consider  the  pecuniary  means  of  the  defendant  in  awarding 


INDEX.  607 

ASSAULT  AND  BATTERY— Continued. 

them ;  but  in  considering  the  defendant's  circumstances  as  one  of  the  ele- 
ments of  their  calculation  in  such  a  case,  the  punishment  thus  imposed 
by  them,  or  the  example  made,  should  bear  some  proper  relation  to  the 
main  fact,  and  not  be  merely  arbitrary.     lb. 

4.  When  exemplary  damages  are  claimed,  the  defendant  may  prove,  in 
mitigation  of  them,  reasonable  provocation,  not  in  justification  of  the  as- 
sault, but  to  negative  the  allegation  of  malice,  and  if  the  provocation  was 
very  great,  and  so  recent  as  to  lead  to  the  presumption  that  it  was  com- 
mitted under  the  immediate  influence  of  the  passion  produced  by  it,  the 
jury  will  be  warranted  in  regulating  the  amount  of  them  accordingly;  but 
the  jury  should  be  well  satisfied  that  there  had  not  been  sufficient  time  for 
it  to  cool.     lb. 

ASSESSMENTS. 

By    municipal    corporation   for   local    improvements.     See    Municipal 

CORPORATIONS,  2,  3,  4. 

ASSIGNMENT. 

Of  recognizance  in  orphans'  court.     See  Equity,  3. 
ASSUMPSIT. 

Recoupment  in.     See  Recoupment. 
ATTACHMENT,  EXECUTION. 

When  judgment  by  justice  of  the  peace  of  writ,  garnishee  will  not  be  re- 
versed on  certiorari.     See  Certiorari,  2. 

Pleas  of  garnishee  must  be  entered  on  docket  of  the  justice  before  ap- 
peal allowed.     See  Appeals,  2. 

No  appeal  lies  from  a  judgment  of  a  justice  of  the  peace  rendered  upon 
afi.  fa.  attachment  against  a  garnishee.     Moreland  v.  Publishing  Co.,  343. 
AWAY-GOWING  CROP.     See  Landlord  and  Tenant,  3,  4,  5,  6,  7. 
BILL  IN  EQUITY.     See    Equity. 
CAPIAS  AD  RESPONDENDUM. 

Statute  discriminating  between  residents  and  non-residents  in  regard  to 
issuing  wirt  of,  held  unconstitutional.     See  Constitutional  Law. 
CERTIORARI. 

As  a  remedy  for  an  illegal  assessment.  See  Municipal  Corpora- 
tions, 4. 

1.  A  reversal  on  a  writ  of  certiorari  in  the  Superior  Court,  of  a  judgment 
before  a  justice  of  the  peace,  after  execution  and  sale  of  the  defendant's 
goods  under  it,  and  purchased  at  the  sale  by  the  plaintiff  in  the  judgment 
and  execution,  will  restore  the  legal  right  of  the  defendant  to  them,  and 
entitle  him  to  a  restitution  of  the  goods,  as  against  such  purchaser.  Stoeckel 
V.  Russell,  32. 

2.  If  a  garnishee  attached  on  an  alias  fi.  fa.,  issued  by  a  justice  of  the 
peace  more  than  three  years  after  the  original^,  fa.  was  returned,  appears 
to  it  and  answers  that  he  is  indebted  to  the  defendant  in  the  fi.  fa.  in  a  sum 
stated  by  him,  for  which  judgment  is  entered  against  him,  he  cannot  re- 
verse it  on  certiorari.     Carey  v.  Brinton,  "340. 
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CHURCH. 

Quo  warranto  to  recover  office  of  vestryman  in.     See  Quo  Warranto,  1 . 
CLOUD  ON  TITLE. 

By  illegal  assessment.     See  Municipal  Corporations,  3. 
CONFESSION  OF  JUDGMENT.     See  Judgment,  3,  4. 
CONSTABLE. 

Trespass  for  unlawful  taking  of  goods  sold  by  a  constable.     See  Tres- 
pass. 
CONSTITUTIONAL  LAW. 

The  discrimination  in  the  statute  between  a  citizen  residing  in  the  State 
and  a  non-resident  in  regard  to  issuing  a  writ  of  capias  ad  respondendum 
against  them  is  unconstitutional  and  void  under  the  constitution  of  the 
United  States  and  it  can  be  issued  neither  without  an  affidavit  of 
fraud  previously  filed  in  the  suit.  Black  v.  Seal,  541. 
CONTRACT.     See  Sale. 

For  sale  of  land  negotiated  by  agent.     See  Agent,  2. 
The  term  "contractor,"  defined  as  used  in  the  mechanics'  lien  law.     See 
Mechanics'  Lien,  4. 

Recoupment  in  an  action  on.     See  Recoupment. 

1 .  A  special  contract  to  purchase  a  specified  number  of  railroad  cross- 
ties  of  standard  quality  and  dimensions  at  a  stipulated  price  per  tie,  after- 
wards to  be  delivered,  if  they  are  then  made,  and  are  capable  of  being 
seen  and  examined  by  him,  is  binding  on  the  purchaser,  but,  if  not,  then 
he  is  not  bound  to  accept  them,  or  any  part  of  them,  unless  they  are  stand- 
ard and  merchantable  ties  worth  the  price  stipulated  to  be  paid  for  them. 
Lambden  v.  Hill,  29. 

2.  In  an  action  on  a  contract  for  the  sale  of  goods  at  a  stipulated  price, 
to  be  delivered  at  a  future  day,  and  in  the  meanwhile  the  defendant  sells 
them  to  another,  no  tender  of  the  stipulated  price  is  necessary  on  the  part 
of  the  plaintiff  before  commencing  it.     Lea  df  Sons  v.  Ennis,  433. 

CONTRACTOR.     See  Mechanics'  Lien,  4. 

CORPORATION.     See  Municipal  Corporation. 

A  corporation  aggregate  created  under  an  act  of  Pennsylvania  to  ad- 
minister on  the  estate  of  deceased  persons  may,  as  such  administrator,  by 
the  treasurer  of  it,  make  probate  of  a  debt  due  to  it  from  the  estate  of  a 
deceased  debtor  in  this  State  under  our  statute;  and  it  is  sufficient  to 
allege  in  the  probate  that  it  is  for  a  debt  due  to  the  estate  of  its  decedent, 
instead  of  to  the  corporation  as  his  administrator.  Deringer's  Admr.  v. 
Deringer's  Admr.,  64. 

CONVERSION.     See  Trover. 

COSTS. 

1.  If  the  defendant  pays  the  debt  after  suit  is  brought,  the  plaintiff  is 
entitled  to  judgment  for  costs;  but  if  it  is  paid  at  the  return  term  of  the 
writ,  and  the  plaintiff  negleets  to  apply  for  judgment  before  the  close  of 
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it,  he  will  be  entitled  to  a  judgment  for  costs  only  up  to  that  term.  Ather- 
holl  V.  Robinson,  428. 

2.  If  the  plaintiff  in  an  action  at  the  trial  term,  and  before  the  trial  of 
it,  settles  it  out  of  court  with'  the  defendant,  by  accepting  from  him  and 
receipting  to  him  for  a  sum  less  than  the  amount  of  the  note  sued  on  in 
full  payment  of  it,  without  anything  said  by  them  as  to  costs,  he  will  be 
entitled  to  judgment  for  costs  accrued  in  the  action  up  to  the  time  of  such 
settlement  and  payment.     Catts  v.  Clements,  348. 

CRIMINAL  LAW.     See  Larceny. 

CROPS.     See  Landlord  and  Tenant,  3,  4,  5,  6,  7,  8. 

CURTESY.     See  Husband  and  Wife,  1. 

CUSTOM. 

As  to  away-going  crop.     See  Landlord  and  Tenant,  3,  4,  5,  6,  7. 
DAMAGES. 

Measure  of  damages  in  action  for  assault  and  battery.  See  Assault 
and  Battery. 

Measure  of  damages  in  an  action  of  trespass  for  the  wrongful  taking  of 
goods  belonging  to  a  landlord  on  the  demised  premises.  See  Landlord 
AND  Tenant,  2. 

Measure  of  damages  as  to  the  value  of  a  wheat  crop  not  harvested. 
See  Landlord  and  Tenant,  7. 
In  action  for  libel.     See  Libel. 

Reduction  of  damages  by  recoupment.     See  Recoupment. 
Measure  of  damages  in  an  action  for  slander.     See  Slander. 
Measure  of  damages  for  the  conversion  of  corporate  stock.     See  Tro- 
ver. 
DECEDENTS'  ESTATES. 

Right  of  corporation  created  by  Pennsylvania  act  to  make  probate  o 
debt.     See  Corporation. 

In  an  action  of  debt  on  an  instrument  of  the  following  tenor : 
$1000.  Wilmington,  Delaware. 

Six  months  after  my  death  I  do  order  and  direct  my  administrator  to  pay 
Mary  F.  Kirkpatrick,  or  order,  one  thousand  dollars,  without  defalca- 
tion, for  value  received. 
Witness  my  hand  and  seal,  this  twenty-eighth  day  of  May,  A.  D.,  1873. 

Martha  Kirkpatrick.    [seal] 
against  her  executor  six  months  after  her  death,  the  court  will  consider  it 
an  obligation  of  indebtedness  and  not  a  testamentary  bequest  until  the 
verdict  of  a  jury  has  been  taken  upon  the  question.     Kirkpatrick  v.  Kirk- 
patrick's  Executors,  569. 
DEATH. 

Presumption  of.     See  Presumption. 
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DEED. 

Proceeding  to  set  aside  a  deed  on  ground  of  imbecility  and  undue  in- 
fluence, must  be  in  equity.     See  Amendment. 
DELIVERY. 

Necessary  in  contract  sale  of  personal  property.     See  Sale,   1. 
DEVISE.     See  Will. 
DISCRETION. 

Of  the  chancellor  to  amend  a  proceeding  begun  by  information  so  as  to 
convert  it  into  a  suit  in  equity.     See  Amendment. 

Of  the  court  as  to  granting  leave  to  file  an  information  in  the  nature  of 
a  quo  warranto.     See  Quo  Warranto,  2. 
DISCRIMINATION. 

Between  residents  and  non-residents  in  regard  to  issuing  writ  of  capias 
ad  respondendum.     See  Constitutional  Law. 
DISTRESS.     See  Replevin. 

When  goods  of  married  woman  cannot  be  distrained  for  rent.     See  Hus- 
band AND  Wife,  3. 
EJECTMENT. 

Instruction  as  to  presumption  of  death  in  action  of.     See  Presumption. 
ELECTION.    See  Mandamus,  1,  2,  3,  4,  5.    Quo  Warranto,  5. 

Jurisdiction  of  the  superior  court  to  grant  a  peremptory  mandamus  to 
compel  an  election  officer  to  sign  a  certificate  of  election.     See  Manda- 
mus, 1,  2,  3,  4,  5. 
EMBLEMENTS.     See  Landlord  and  Tenant,  3,  4,  5,  6,  7,  8. 
EMINENT  DOMAIN. 

Under  what  circumstances  the  diversion  of  a  private  water-course  by  a 
municipality  is  not  an  exercise  of  the  right  of  eminent  domain.     See 
Municipal  Corporation,  1. 
EQUITY. 

Proof  to  countervail  an  answer  which  is  responsive  to  a  bill.  See 
Agent,  3. 

When  proceeding  begun  by  information  in  the  name  of  the  attorney- 
general  may  be  amended  so  as  to  be  converted  into  a  proceeding  in 
equity.     See  Amendment. 

It  is  not  fraudulent  in  equity,  as  against  husband's  creditors,  for  the  hus- 
band to  sell  his  wife's  land  at  her  direction,  and  buy  other  lands  in  her 
name.     See  Husband  and  Wife,  2. 

Under  what  circumstances  an  injunction  will  not  be  granted  to  restrain 
the  collection  of  an  illegal  assessment.  See  Municipal  Corporation, 
2,  3,  4,  5. 

1 .  There  is  no  law  in  a  court  of  equity  allowing  a  set-off  of  an  equitable 
debt  against  a  legal  one,  unless  special  circumstances  exist  of  which  a 
court  of  equity  only  can  take  notice.  In  such  a  case,  our  stattite  of  set-off 
allows  no  deduction  of  the  one  from  the  other,  and  a  court  of  equity  fol- 
lows the  law  in  refusing  it,  unless  there  be  some  mutual  understanding 
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between  the  parties  with  respect  to  such  a  deduction;  and  it  seems  to  make 
no  difference  that  the  party  seeking  the  deduction  can  show  the  insolvency 
of  his  creditor;  he  will  lose  the  debt  assigned  to  him  unless  the  set-off  of 
it  be  allowed  him.     Small  v.  Collins,  273. 

2.  An  account  for  necessaries  furnished  a  minor  for  her  maintenance 
and  education  by  the  executor  of  her  father  cannot  be  set-off  in  a  court 
of  law,  or  pleaded  as  payment,  to  a  scire  facias  on  a  recognizance  in  the 
orphans'  court  to  recover  her  share  of  it,  which  had  been  entered  into  by 
him  in  the  lifetime  of  her  father  as  the  assignee  of  certain  intestate  land 
of  their  mother,  her  father  and  the  executor  being  brothers;  but  if  the 
account  is  just  and  sufficiently  established  to  the  satisfaction  of  the  court, 
it  may  be  allowed  as  a  set-off  thereto  in  the  court  of  chancery.  For  no 
adequate  remedy  in  law  could  be  had  in  the  case  either  by  plea  of  pay- 
ment or  of  set-off  to  the  sci.  fa.  on  the  recognizance  in  the  orpahns'  court. 
Nothing  is  pleadable  as  payment  but  money  or  something  agreed  to  be 
accepted  in  lieu  of  it,  and  no  subject  of  set-off  can  be  treated  in  any  sense 
as  payment,  else  the  statute  of  set-off  were  unnecessary.  Set-off  is  not  a 
good  plea  in  law  to  a  recognizance.  If  the  action  of  debt  were  brought 
on  such  a  recognizance,  set-off  might  be  a  proper  defence,  as  in  any  other 
action  of  debt,  and  it  would  be  no  objection  that  the  debts  were  not  due 
in  the  same  right,  for  although  the  suit  on  the  recognizance  would  be  in 
the  name  of  the  State  for  the  use,  etc.,  yet  the  interest  of  the  cestui  que  use 
is  a  creature  of  law,  and  is,  therefore,  a  legal  claim.  But  to  a  scire  facias 
on  a  recognizance  in  the  orphans'  court  the  plea  would  be  as  improper  as 
to  a  scire  facias  on  a  judgment,  when  prior  to  the  statute  of  4  Anne,  chap. 
16,  §  12,  which  is  in  force  in  this  State,  even  payment  could  not  be  pleaded. 
The  statute  of  set-off  does  not  apply  to  cases  commenced  by  scire  facias, 
but  equity  follows  the  law,  and  the  justice,  equity  and  policy  of  it  is  as 
operative  in  the  court  of  chancery  as  in  a  court  of  law ;  and  relief  on  such 
ground  may  be  had  in  a  court  of  equity  where  the  technicalities  and  forms 
of  the  common  law  do  not  obtain.     Burton  v.  Willin,  522. 

3.  There  is  no  law  of  this  State  which  clothes  a  party  entitled  to  a  share 
or  the  whole  of  a  recognizance  in  the  orpahns'  court  with  the  right  to 
assign  it  to  another  person,  so  as  to  defeat  any  legal  or  equitable  defence 
against  it  to  which  the  recognizor  is  entitled;  but  the  assignee  takes  it 
subject  to  all  equities  and  defences  to  which  it  was  subject  in  the  hands  of 
the  assignor.     lb. 

4.  There  is  no  principle  of  equity  better  settled  than  this,  that  where 
one  creditor  has  two  funds  to  either  of  which  he  may  resort  for  the  pay- 
ment of  his  lien  on  them,  and  another  creditor  has  a  lien  on  one  of  them 
only,  he  shall  be  required  in  the  first  instance  to  resort  to  the  fund  on 
which  the  other  has  no  lien,  or  if  there  be  a  creditor  by  lien  on  divers 
tracts  of  land,  and  another  by  lien  on  one  or  more  of  them  only,  the  former 
shall  exhaust  his  remedy  against  those  not  covered  by  the  lien  of  the 
latter  before  resorting  to  them  to  satisfy  any  deficiency.  Cannon  v.  Hud- 
son, 21. 
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5.  It  is  also  a  principle  of  equity  that  a  bona  fide  purchaser  of  land  shall 
not  have  it  subjected  to  the  payment  of  liens  upon  it,  until  the  other  lands 
held  by  the  vendor  at  the  time  of  the  purchase,  or  afterwards  acquired  by 
him,  shall  have  been  made  liable  to  such  payment  and  found  to  be  defi- 
cient for  that  purpose.     lb. 

6.  The  doctrine  of  vendor's  lien  for  purchase  money,  as  it  is  stated  in 
the  courts,  has  not  yet  been  recognized  in  this  State.     lb. 

7.  B.  H.  sold  a  tract  of  one  hundred  acres  of  land  to  S.  H.  subject  to 
three  several  judgments  before  recovered  against,  and  received  the  money 
for  it  without  applying  any  part  of  it  to  the  judgments.  Afterwards  R.  H. 
purchased  a  tract  of  fifty  acres  in  the  same  county  of  J.  T.  L.,  after  which 
H.  W.  L.,  as  the  assignee  of  J.  T.  L.,  recovered  a  judgment  against  R.  H., 
and  still  later  E.  W.  C.  and  G.  W.  C.  also  recovered  a  judgment  against 
R.  H.,  and  which  two  last  judgments  were  liens  only  on  the  fifty-acres 
tract.  Afterwards  execution  with  clause  of  attachment  was  issued  on  the 
last-mentioned  judgment  against  him,  and  laid  in  the  hands  of  S.  H., 
against  whom  R.  H.  had  since  recovered  a  judgment,  and  which  was  also 
levied  on  the  tract  of  fifty  acres,  and  which  was  afterwards  sold  on  a  ven- 
ditioni exponas  thereon  by  the  sheriff,  and  the  proceeds  of  the  sale  retained 
in  his  hands  subject  to  the  question  to  be  heard  before  the  Court  of 
Chancery  between  the  parties  to  this  suit,  whether  the  same  was  to  be 
applied,  so  far  as  necessary,  to  the  payment  of  the  three  judgments  first 
mentioned  to  the  entire  exclusion  of  the  two  judgments  last  mentioned, 
as  contended  for  by  the  appellees,  or  only  so  much  thereof  as  shall  be 
required  for  that  purpose  after  a  resort  to  and  a  sale  had  of  the  one  hun- 
dred-acre tract  which  was  alone  covered  by  the  liens  of  the  three  judg- 
ments first  above  mentioned,  as  contended  for  by  the  appellants.  The 
Court  held  that  the  question  involved  in  the  case  was  not  simply  between 
creditors  merely  of  a  common  debtor,  as  S.  H.  was  a  bona  fide  purchaser, 
and  had  paid  for  the  one  hundred-acre  tract.  But  there  were  two  equities 
involved,  that  of  S.  H.  as  such  purchaser,  and  that  of  the  two  junior  judg- 
ment creditors,  which,  to  say  the  least  of  them,  were  equal  under  all  the 
facts  and  circumstances  disclosed  in  the  case,  and  where  the  question  is 
determined  by  the  well-known  maxim  in  equali  jure  melior  est  conditio 
defendentis. 

EVIDENCE.     See  Witnesses. 

Sufficiency  of,  to  establish  agency.     See  Agent,  1. 

What  is  sufficient  proof  to  countervail  an  answer  which  is  responsive  to 
a  bill.     See  Agent,  3. 

In  mitigation  of  damages  in  action  of  assault  and  battery.  See  As- 
sault AND  Battery. 

What  evidence  is  admitted  under  the  plea  of  not  guilty  in  an  action  for 
libel.     See  Libel,  3,  4. 

To  raise  presumption  of  death.     See  Presumption. 

Of  fraud  in  obtaining  promissory  note.     See  Promissory  Notes. 

Of  fraud  to  vitiate  sale  of  goods.     See  Statute  of  Frauds,  1,  2. 
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The  evidence  of  a  juror  should  not  be  received  to  impeach  the  verdict 
as  rendered  in  a  cause.     Croasdale  v.  Tantum,  218. 
ERROR.     See  Writ  of  Error. 
EXECUTION.     See  Writ  of  Restitution. 

Trespass  will  lie  for  the  taking  of  goods  of  a  non-resident  land  owner 
sold  under  an  execution  against  an  agent  of  the  owner.     See  Trespass. 
EXECUTORS  AND  ADMINISTRATORS. 

Right  of  Pennsylvania  corporation  acting  as  administrator  to  make 
probate  of  debt  due  from  the  estate  of  a  decedent.     See  Corporations. 
EXEMPLARY  DAMAGES.     See  Damages. 
FEE  SIMPLE  ESTATE. 

Devise  by  will  of.     See  Will,  2,  4,  5,  6. 
FIERI  FACIAS. 

No  appeal  lies  from  the  judgment  of  a  justice  of  the  peace  rendered 
upon  a.fi.  fa.  attachment  against  a  garnishee.     Moreland  v.  Publishing  Co., 
343. 
FOREIGN  ATTACHMENT. 

Rule  granted  to  open  a  judgment  obtained  on  a  foreign  attachment,  to 
show  that  the  defendant  owed  the  plaintiff  nothing  when  the  writ  was 
issued.     Taylor  v.  Rossiter,  485. 
FOREIGN  CORPORATION.     See  Corporations. 
FRAUD.     See  Statute  of  Fraud. 

It  is  not  fraudulent  in  chancery,  as  against  husband's  creditors,  for  the 
husband  to  sell  his  wife's  land  at  her  direction,  and  buy  other  lands  in  her 
name.     See  Husband  and  Wife,  2. 

In  obtaining  promissory  note.     See  Promissory  Notes. 
Leaving  goods  sold  in  possession  of  vendor,  evidence  of  fraud.     See 
Sale,  2. 

Capias  ad  respondendum  cannot  be  issued  without  affidavit  of  fraud. 
Black  V.  Seal,  541. 
GARNISHEE.     See  Attachment  Execution. 
HUSBAND  AND  WIFE.     See  Married  Women. 

Assent  by  husband  to  wife's  will.     See  Will,  1. 

1.  Under  the  statutes  for  the  benefit  of  married  women  a  judgment 
against  a  husband  is  not  a  lien  on  lands  devised  to  his  wife,  notwithstand- 
ing there  was  issue  bom  alive  of  their  marriage  capable  of  inheriting 
them,  for  his  inchoate  title  in  them  by  the  curtesy  during  her  lifetime 
cannot  be  taken  in  execution ;  and  therefore,  if  the  husband  and  wife  join 
in  a  deed  of  bargain  and  sale  of  the  lands  to  a  purchaser,  he  will  take  it 
clear  of  any  lien  of  the  judgment  against  the  husband.  Evans  v.  Lobdale, 
212. 

2.  If  a  husband,  by  the  direction  of  his  wife,  sell  her  land,  and  with  the 
proceeds  of  the  sale  purchase  other  lands,  and  take  the  deed  for  them  in 
her  name,  it  will  not  be  considered  fraudulent  in  chancery  as  against  a 
judgment  creditor  of  his.     Williams  v.  Morgan,  439. 
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3.  Although  a  husband  and  wife  live  together  on  premises  rented  by  the 
husband,  her  goods  and  chattels  cannot  be  distrained  for  the  rent  of  them 
after  the  expiration  of  the  tenancy  and  the  removal  of  the  goods  from  the 
demised  premises.     Dawson  v.   Watson,  30. 
INFORMATION.     See  Amendment,  Quo  Warranto. 
INvSANE. 

Proper  proceeding  to  set  aside  a  deed  on  ground  of  imbecility.  See 
Amendment. 

The  father  of  an  indigent  adult  insane  son  sent  as  an  insane  indigent 
citizen  of  the  county  to  the  Pennsylvania  Hospital  for  the  Insane  pursuant 
to  an  order  of  the  chancellor  for  support  and  medical  treatment  therein, 
under  the  act  of  assembly  entitled  "An  Act  to  provide  for  the  indigent 
insane  of  the  State  of  Delaware,"  passed  at  Dover,  March  29,  1871,  is  not 
liable  to  reimburse  the  expenses  thereof  to  the  Trustees  of  the  Poor  of 
the  county,  although  he  is  possessed  of  an  unincumbered  real  estate  worth 
eight  thousand  dollars,  if  his  annual  income  is  barely  sufficient  to  meet 
the  annual  expenses  of  his  family.  Trustees  of  the  Poor  y.  Jacob,  330. 
ISSUE.  See  Will,  4,  5,  6. 
JUDGMENT. 

When  judgment  against  a  garnishee  will  not  be  reversed  on  certiorari. 
See  Certiorari,  2. 

Effect  of  reversing  judgment,  where  goods  have  been  sold  under  execu- 
tion.    See  Certiorari,  1. 

When  plaintiff  is  entitled  to  judgment  for  costs  after  settlement  of 
such.     See  Costs,  1,  2. 

Order  of  payment  of  judgments  where  land  has  been  alienated.  See 
Equity,  4,  5,  6,  7. 

Against  a  husband  not  a  lien  on  lands  devised  to  his  wife.  See  Hus- 
band AND  Wife,  1. 

Judgment  on  a  verdict  for  the  unreleased  items  of  a  mechanic's  lien 
claim  should  relate  back  to  the  day  on  which  the  unreleased  items  of  the 
account  commences.     See  Mechanics' Lien.  1. 

Writ  of  error  does  not  lie  to  judgment  on  report  of  referees,  except 
where  error  appears  by  the  record.     See  Writ  of  Error,  2. 

Writ  of  error  does  not  lie  on  a  rule  to  ascertain  the  amount  due  on  a 
judgment.     See  Writ  OF  Error,  1. 

1.  No  appeal  lies  from  a  judgment  of  a  justice  of  the  peace  rendered 
upon  afi.  fa.  attachment  against  a  garnishee.  Moreland  v.  Publishing  Co., 
343. 

2.  Rule  granted  to  open  judgment  on  foreign  attachment  to  show  that 
the  defendant  owed  the  plaintiff  nothing  when  the  writ  was  issued. 
Taylor  v.  Rossiter,  485. 

3.  The  misnomer  of  a  defendant  by  a  wrong  name  in  a  judgment  ren- 
dered by  confession  in  the  Superior  Court  upon  a  warrant  of  attorney  by 
such  wrong  name  will  be  no  defence  to  an  execution  on  the  judgment  in 
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an  action  of  replevin  against  the  sheriff  to  recover  the  goods  seized  under 
it.     Molten  v.  Pyle,  432. 

4.  A  judgment  entered  in  the  Superior  Court  by  warrant  of  attorney  in 
the  name  of  the  obhgee  in  the  judgment-bond  several  terms  after  his 
death,  will  be  set  aside  on  motion  and  rule  laid  for  the  purpose;  and 
judgment  may  thereupon  be  properly  entered  again  on  the  warrant  of 
attorney  in  the  name  of  his  administrator.  Guyer's  Admr.  v.  Guyer,  430. 
JUSTICE  OF  THE  PEACE. 

of   garnishee  must  be  etered  on  docket  of  the  justice  before 
appeal  allowed.     See  Appeals,  2 

When  judgment  by  justice  of  the  peace  against  garnishee  will  not  be 
reversed  on  certiorari.     See  Certiorari,  2. 

When  defendant  may  retake  goods  sold  by  a  constable  after  the  judg- 
ment of  a  justice  of  the  peace  has  been  reversed.  See  Writ  of  Resti- 
tution, Certiorari,  1. 

1.  No  appeal  lies  from  a  judgmeant  of  a  justice  of  the  peace. rendered 
upon  afi.  fa.  attachment  against  a  g  shee.  Moreland  v.  Publishing  Co., 
343. 

2.  Trespass  will  lie  for  the  taking  of  goods  of  a  non-resident  land- 
owner sold  on  a  judgment  and  execution  of  a  justice  of  the  peace  against 
another  acting  as  agent  for  the  management  of  the  land.  Coe  v.  English, 
562. 

JURISDICTION. 

Of  Superior  Court  to  grant  a  peremptory  mandamus  in  an  election 
case.     See   Mandamus,   2. 

JUROR. 

Evidence  of,  should  not  be  received  to  impeach  the  verdict.  Croasdale 
V.  Tantum,  218. 

LANDLORD  AND  TENANT.     See  Replevin. 

When  goods  of  married  woman   cannot  be  distrained  for  rent.     See 
Husband  and  Wife  3. 

L  The  following  reservation  of* rent  in  the  lease  of  a  farm  "also  the 
one-third  part  of  the  net  proceeds  of  the  dairy  according  to  the  number, 
of  cows  on  the  farm  by  reports  to  be  made  once  a  month,  and  the  share  of 
the  dairy  produce  as  often  paid  to  the  said  lessor,"  will  not  allow  the  ten- 
ant for  the  expense  of  making  and  preparing  the  butter  in  the  dairy  for 
market,  but  will  allow  him  his  necessary  expenses  in  transporting  it  to 
market  and  disposing  of  it  there.     Rayhold  v.  Raybold,  420. 

2.  Under  the  provision  of  the  statute  abolishing  the  common  law  distinc- 
tion between  an  action  on  the  case  and  an  action  of  trespass,  a  landlord 
may  maintain  an  action  of  trespass  for  the  wrongful  taking  of  goods  belong- 
ing to  him  on  the  demised  premises,  without  his  having,  at  the  time  of 
the  taking,  either  the  actual  possession  of  them  or  the  right  to  the  imme- 
diate possession  of  them.  And  the  measure  of  his  damages  in  the  action 
will  be  the  value  of  the  goods  taken.     Coe  v.  English,  456. 
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3.  It  is  a  rule  of  law,  applying  generally  to  the  case  of  landlord  and 
tenant,  that  all  the  rights  of  the  latter  end  absolutely  with  the  tenancy, 
but  there  was  always  a  custom  with  respect  to  agricultural  holdings,  that 
if  the  tenant  sowed  in  the  fall  a  crop  of  grain  (wheat,  for  example)  which 
required  for  its  ripening  a  period  greater  than  the  unexpired  time  of  the 
lease,  he  should  have  the  right  to  enter  upon  the  land  when  it  matured 
and  harvest  it.  Indeed,  with  respect  to  that  crop,  the  ground  upon  which 
it  was  sowed  was  treated  as  being  still  in  the  rightful  possession  of  tjie 
tenant,  so  much  so  that  an  action  of  trespass  would  lie  for  him  against 
any  one  who  entered  upon  it.  Some  of  the  authorities  state  that  as  to  the 
land  bearing  such  crop,  the  lease  of  it  is  extended  until  such  reasonable 
time  after  the  grain  is  cut  as  will  give  the  tenant  ample  opportunity  to 
secure  and  market  it  and  this  court  has  sustained  such  an  action  by  such 
a  tenant  after  the  period  fixed  for  his  tenancy  had  expired,  and  the  doc- 
trine stated.  The  crop  is  called  the  away -going  crop,  and  the  tenant  the 
off-going  tenant.     Clark  v.  {Banks,  584. 

4.  To  all  agricultural  ho  dings,  whether  by  lease  under  seal,  lease  by 
parol,  or  without  any  expression  of  terms,  written  or  verbal,  the  law  affixes 
for  itself  certain  stipulations,  if  the  parties  to  it  have  not  done  so,  one  of 
which  is,  that  the  custom  of  the  country  shall  apply  to  them,  and  another 
is,  that  the  land  shall  be  cultivated  in  the  usual  routine  or  upon  the  usual 
plan  or  custom  pursued  in  the  cultivation  of  other  like  lands.  When 
this-  tillage  is  observed  the  land  is  said  to  be  cultivated  according  to  good 
hus  bandry;  otherwise,  not.  When  it  is  not  done  there  is  a  breach  of  the 
tenant's  agreement.  From  this  it  is  plain  that  any  interference  by  the 
landlord  with  the  tenant's  right  to  sow  his  away -going  crop,  usually  wheat 
or  rye,  is  a  breach  of  the  agreement  the  law  makes  between  them,  and 
subjects  him  to  an  action  by  the  tenant.  So,  if  the  tenant  should  fail  to 
sow  an  away-going  crop,  it  would  be  a  breach  of  the  custom,  and  also  of 
his  agreement  for  good  husbandry,  which  is  also  the  custom,  and  would 
subject  him  to  an  action  at  the  landlord's  suit.     lb. 

5.  But  notwithstanding  the  custom  and  these  implications  arising  from 
it,  the  parties  may  agree  that  they  shall  not  obtain  in  their  case,  or  in  the 
absence  of  any  agreement  for  that  purpose,  they  may  waive  them.  For 
example,  the  landlord  and  tenant  may  expressly  agree  that  the  custom  for 
the  latter  to  sow  an  away -going  crop  shall  not  apply  to  the  contract  be- 
tween them,  also  that  the  custom  in  respect  to  the  rotation  of  crops  need 
not  be  observed,  or,  in  other  words,  that  the  land  may  be  tilled  otherwise 
than  as  the  custom  requires.     lb. 

6.  If  the  jury  should  find  that  there  not  only  was  no  agreement  restrain- 
ing the  tenant  from  sowing  again  the  fifteen-acre  field  in  wheat,  but  that 
the  custom  was  not  against  such  repeated  tillage  in  wheat,  the  plaintiff 
would  be  entitled  to  their  verdict.  If,  however,  there  was  an  understand- 
ing between  the  executor  and  the  plaintiff  that  it  should  not  be  broken  up 
and  sowed  in  wheat,  or  without  any  agreement  on  the  subject,  it  was  con- 
trary to  custom  to  sow  the  away-going  crop  on  that  field,  then  he  could 
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not  recover,  and  the  defendant  would  be  entitled  to  their  verdict  not  of 
guilty.  lb. 

7.  A  growing  crop  of  wheat  has  an  approximate  value  at  every  stage  of 
its  growth  and  if  their  verdict  should  be  for  the  plaintiff,  the  measure  of 
his  damages  would  be  the  value  of  the  wheat  crop  when  it  was  ploughed 
under,  with  lawful  interest  on  the  amount  from  that  time  to  the  present. 
lb. 

8.  The  rental  share  of  a  crop  of  wheat  sown  by  an  outgoing  tenant  the 
fall  before  his  tenancy  terminated,  on  a  sale  of  the  demised  premises  upon 
a  judgment  against  the  landlord  in  the  meanwhile  and  the  purchase  of 
them  by  another,  is  apportionable  under  the  statute.  Kent  Co.  Mut.  Ins. 
Co.  v.  Burrows,  355. 

LARCENY. 

The  crime  of  larceny  may  be  committed  by  a  finder  of  lost  money  or 
goods,  knowing  or  having  reason  to  know,  who  is  the  owner  of  the  same, 
and,  instead  of  restoring  them  to  him,  conceals  or  fraudulently  appropri- 
ates them  to  his  own  use.     Kennedy  v.  Woodrow,  46. 

LEASE. 

Construction  of  clause  in.     See  Landlord  and  Tenant,  1. 

LEGACIES.     See  Will. 

LIBEL. 

L  When  it  so  appears  the  court  will  say  to  the  jury  that  the  paper  sued 
on  is  a  libel,  but  to  entitle  the  plaintiff  to  recover  for  it  they  must  be  sat- 
isfied that  the  defendant  published  it,  or  authorized,  adopted  or  recognized 
the  publication  of  it,  though  made  by  another,  and  it  makes  no  difference 
if  he  does  not  sign  his  name  to  it,  if  it  is  proved  that  it  was  directly  or  in- 
directly pubUshed  by  him.     Croasdale  v.  Bright,  53. 

2.  If  the  defendant  was  a  participator  in  the  publication  of  it,  the  paper 
being  libellous  and  tending  to  vilify,  defame  and  injure  the  plaintiff,  it  is 
to  be  considered  as  malicious,  and  the  plaintiff  is  entitled  to  recover 
damages  for  it,  there  being  no  plea  but  that  of  not  guilty  entered:  and  in 
a  case  of  malicious  libel,  the  damages  are  in  the  discretion  of  the  jury, 
who  will,  however,  be  guided  in  their  determination  of  the  amount  by  cir- 
cumstances. Where  actual  damage  is  proved,  that  fact  may  be  taken  into 
consideration.  Where  no  excuse  or  palliation  is  proved  and  the  libel  is  a 
gross  one,  that  should  be  taken  into  account  by  way  of  enhancement  of  the 
damages,  but  where  any  such  does  appear,  it  should  by  no  means  be  dis- 
regarded. And  although  the  defendant  is  not  allowed  under  the  plea  of 
not  guilty  to  offer  any  proof  in  mitigation  of  the  damages,  as  the  paper 
produced  before  the  jury  by  the  plaintiff,  and  for  the  publication  of  which 
he  asks  a  verdict,  shows  that  it  was  made  and  published  because  of  what 
is  there  alleged  to  be  "the  repeated  and  persistent  attacks  upon  the  Dela- 
ware State  Mutual  Fire  and  Marine  Insurance  Company  and  its  officers, 
by  the  Every  Evening,  through  its  editor,  WiUiam  T.  Croasdale,"  the  plain- 
tiff, and  of  which  company  the  defendant  was  the  president.     The  jury 
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had  therefore  the  case  before  them  as  if  that  had  not  appeared  in  the  paper,- 
and  yet  the  defendant,  under  a  proper  plea,  had  produced  proof  before  the 
jury  that  this  Hbel  was  pubUshed  in  consequence  of  these  persistent  attacks 
on  the  officers  of  the  company  by  the  plaintiff  in  the  action.  This,  inde- 
pendent of  anything  of  that  kind,  would  appear  to  be  a  gross  and  outrage- 
ous libel,  but  the  jury  were  to  take  these  things  into  consideration.  The 
case  was  to  be  disposed  of  as  a  malicous  libel  and  the  damages  were  in  the 
discretion  of  the  jury  under  the  circumstances  of  the  case.     lb. 

3.  In  an  action  for  alleged  libel  where  the  publication  of  it  by  the  de- 
fendant is  proved  and  the  only  plea  in  the  case  is  not  guilty,  the  only 
questions  to  be  considered  and  determined  are,  first,  whether  the  publica- 
tion was  libellous  in  law?  And  if  so,  secondly,  whether  it  was  maliciously 
published  by  the  defendant?  And  if  it  was,  then,  thirdly,  what  was  the 
extent  of  the  injury  done  by  it  to  the  plaintiflF,  and  what  amount  of  pecu- 
niary compensation  or  damages  is  he  entitled  to  for  it  under  the  circum- 
stances, in  the  estimation  of  the  jury.     Croasdale  v.  Tantum,  60. 

4.  It  has  been  uniformly  held  in  this  State  in  like  cases  that  the  first  is 
a  question  for  the  consideration  and  determination  of  the  court,  and  it  has 
as  uniformly  defined  in  general  terms  a  libel  in  law  to  be  a  malicous  pub- 
lication in  printing,  writing,  signs  or  pictures,  imputing  to  another  some- 
thing which  has  a  tendency  to  injure  his  reputation,  to  disgrace  or  degrade 
him  in  society,  lower  him  in  the  esteem  and  opinion  of  the  world,  or  bring 
him  into  public  hatred,  contempt  or  ridicule.  And  such  the  court  consid- 
ered to  be  the  character  and  tendency  of  the  publication  complained  of  in 
this  case  as  to  the  plaintiff,  and  therefore  it  constituted  a  libel  in  law.     lb. 

5.  But  whether  or  not  it  was  a  malicious  libel,  for  which  an  action  at 
law  would  lie,  would  depend  upon  the  intent  with  which  it  was  published 
by  the  defendant.  To  entitle  the  plaintiff  to  recover  in  it,  however,  the 
jury  must  be  satisfied  that  the  publication  of  it  by  the  defendant  was  with 
the  malicious  intent  to  injure  the  reputation  of  the  plaintiff.     lb. 

6.  If  satisfied  that  the  publication  of  it  was  malicious,  they  should  find 
a  verdict  for  the  plaintiff  for  such  an  amount  of  damages  as  the  jury,  ac- 
cording to  their  sound  discretion,  duly  weighing  all  the  circumstances  of 
the  case,  and  considering  the  state,  degree,  guality,  trade,  or  profession,  as 
well  of  the  plaintiff  as  of  the  defendant,  shall  believe  to  be  a  pecuniary 
compensation  and  satisfaction  commensurate  with  the  injury  done  to  him 
by  it.  As  to  the  measure  of  damages  in  such  cases  it  has  been  ruled  by 
high  authority  that  of  all  the  cases  left  to  a  jury  in  that  respect,  none  is 
more  emphatically  left  to  their  sound  discretion  than  an  action  for  defama- 
tion,    lb. 

7.  What  is  a  libel  is  a  question  of  law  simply,  and  is  anything  written 
or  printed,  or  expressed  by  sign,  caricatures  or  pictures  against  a  natural 
person,  or  artificial  body,  or  corporation,  imputing  to  him  or  it  something 
which  has  a  tendency  to  injure  his  or  its  reputation,  disgrace  or  degrade 
him  or  it  in  society,  lower  him  or  it  in  the  opinion  of  the  world,  or  bring 
him  or  it  into  public  hatred,  contempt  or  ridicule,  if  it  is  done  maliciously, 
is  a  libel.     Del.  F.  &  M.  Ins.  Co.  v.  Croasdale,  181. 
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8.  The  publication  of  a  libel  is  giving  it  circulation,  and  this  is  done  as 
well  by  composing  or  writing  it  that  it  may  be  published,  if  publication 
follows,  as  by  circulating  it  afterwards.     lb. 

9.  Where  it  clearly  appears  in  evidence  that  a  series  of  editorial  articles 
alleged  to  be  libellous  were  written  for  publication  in  the  editorial  de- 
partment or  columns  of  a  daily  newspaper,  and  were  so  published  in  it 
from  time  to  time,  but  no  direct  evidence  can  be  produced  to  prove  who 
wrote  them,  the  Court  will  in  an  action  against  the  editor-in-chief  of  it  and 
who  generally  wrote  the  editorials  published  in  it  for  writing  them,  leave 
it  to  the  jury  to  determine  from  all  the  proof  in  the  case  whether  he  wrote 
them.     lb. 

10.  The  owner  or  controller  of  a  printing  press  has  no  more  right  to 
print  or  publish  a  libel  than  any  one  else,  nor  is  he  under  any  obligation 
to  the  public  that  the  law  recognizes  to  publish  current  or  common  reports 
for  the  information  and  protection  of  persons  interested  in  anything.     lb. 

IL  But  if  the  publication  be  true,  the  truth  of  it  may  be  pleaded  in  jus- 
tification of  it,  both  in  a  civil  action  and  on  an  indictment  for  it  as  libel,  if 
it  was  published  without  any  malicious  or  mischievous  motive;  but  other- 
wise the  truth  of  it  will  not  justify  it.     lb. 
LIENS.     See  Mechanics'  Liens. 

Payment  of,  in  the  inverse  order  of  alienation.     See  Equity,  7. 
What  lien  will  cast  a  cloud  on  title.     See  Municipal  Corporations,  3. 
Judgment  against  husband  not  a  lien  against  wife's  estate.     See  Hus- 
band and  Wife,  I. 
LIMITATION  OF  ACTIONS.     See  Statute  of  Limitations. 
MALICE. 

Presumption  of,  when  one  person  charges  another  with  crime.     See 
Slander. 
MANDAMUS. 

1.  Quaere. — Will  a  writ  of  mandamus  lie  to  the  judges  of  an  inspector's 
election,  to  compel  them  to  make,  sign  and  transmit,  as  required  by  the 
statute,  in  favor  of  the  candidate  who,  at  the  close  of  it,  on  counting  the 
votes  cast,  was  found  and  declared  by  them  to  have  received  the  highest 
number  of  votes.     Knight  v.  Ferris,  283. 

2.  The  Superior  Court  of  the  State  sitting  in  and  for  Sussex  County 
cannot  issue  a  mandamus  to  the  judges  of  an  inspector's  election  in  the 
14th  election  district  in  Wilmington  Hunderd,  in  New  Castle  County.     lb. 

3.  In  proceeding  by  mandamus  the  rule  must  be  made  against,  and  the 
writ  must  be  directed  to,  all  those,  if  more  than  one,  whose  duty  it  will  be 
to  execute  the  writ  if  it  should  ultimately  issue.     lb. 

4.  Any  objection  in  substance,  and  not  in  form  merely,  may  be  taken  to 
the  writ  of  mandamrfs  after  its  return,  either  in  the  Court  below  or  on  a 
writ  of  error.     lb. 

5.  The  Superior  Court  in  and  for  Sussex  County  has  jurisdiction  and 
power  to  grant  a  rule  for  an  award  a  writ  of  peremptory  mandamus  in  the 
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first  instance,  to  compel  the  presiding  officer  and  the  judges  of  an  assessor 
and  inspector's  election  in  one  of  the  wards  of  the  city  of  Wilmington,  to 
make,  sign  and  deliver  a  certificate  of  his  election  to  the  person  duly 
elected  inspector  at  it  as  required  by  law,  if  it  is  fully  satisfied  on  the 
hearing  that  he  was  duly  elected  inspector  by  a  majority  of  the  votes 
polled  and  counted  at  the  close  of  the  election  by  the  judges  of  it.  After 
the  judges  of  the  election  had  read  and  counted  all  the  votes  received,  and 
ascertained  and  anounced  the  result  of  it  publicly  at  the  close  of  the  elec- 
tion, and  had  dispersed  and  left  the  place  of  holding  it,  neither  they  nor 
the  board  of  revision  had  any  authority  to  change  the  result  so  ascertained 
and  announced,  and  a  certificate  of  election  made  contrary  to  it  will  be 
null  and  void.     State  ex.  rel.  Ferris  v.  Knight,  146. 

MARRIAGE. 

Revocation  of  will  by.     See  Will,  3. 

MARRIED  WOMEN.     See  Husband  and  Wife. 
Revocation  of  will  by  marriage.     See  Will,  3. 

MARSHALLING  ASSETTS. 

Payment  of  liens  in  the  inverse  order  of  alienation.     See  Equity,  7. 

MATERIAL  MEN.     See  Mechanics'  Lien,  L 

MAXIMS. 

In  equali  jure  melior  est  conditio  defendentes.     See  Equity,  1. 

MEASURE  OF  DAMAGES.     See  Damages. 

MECHANICS'  LIEN. 

1 .  On  the  trial  of  a  mechanic  lien  claim  for  materials  furnished  for  a  house, 
building  or  structure,  the  jury  should  be  satisfied  that  they  were  furnished 
on  the  credit  of  it,  or  the  plaintiff  cannot  recover.  And  where  he  has 
received  payments  for  them  and  executed  releases  therefor  to  the  defend- 
ant whilst  furnishing  them,  it  will  not  bar  his  right  to  recover  under  the 
statute,  for  any  balance  justly  due  him  on  his  account  stated,  but  will  only 
discharge  it  pro  tanto;  and  if  the  jury  find  a  verdict  for  the  plaintiff  for 
such  a  balance,  they  should  find  and  return  with  the  amount  of  the  ver- 
dict the  day  to  which  the  judgment  to  be  entered  upon  it  shall  relate  back, 
which  shall  be  the  day  on  which  the  unreleased  items  of  the  account  com- 
mences.    Duncan  Brothers  v.  Aaron,  566. 

2.  In  the  mechanic  lien  statute  the  word  "contractor,"  in  contradistinc- 
tion to  a  "material  man,"  is  limited  and  restricted  in  its  meaning  and 
application  to  such  a  person  as  contracts  to  do  the  work  in  whole  or  in 
part  of  any  building  or  structure,  and  also  to  furnish  the  material  re- 
quired for  it;  but  no  one  who  merely  furnishes  materials  for  it,  or  works 
on  the  building  without  contracting  to  furnish  the  materials  required  for 
it,  is  a  contractor  in  the  meaning  and  contemplation  of  the  statute.  Mul- 
rine  v.  Washington  Lodge,  350. 

3.  To  entitle  a  material  man  under  it  to  recover  for  material  furnished 
to  a  sub-contractor  to  do  the  stone  and  brick  work  of  a  building  and  used 
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in  the  erection  of  it,  he  must  have  furnished  them  on  the  credit  of  the 
building,  and  not  of  the  sub-contractor  only.     lb. 

4.  Although  in  its  general  sense  the  word  contractor  applies  to  every 
party  to  a  contract,  it  does  not  apply  in  the  sense  in  which  it  is  employed 
in  the  mechanic  lien  statute  to  any  party  to  such  contracts  as  are  specially 
provided  for  in  it,  but  such  a  claimant  under  its  provisions  as  is  particu- 
larly designated  by  the  name  of  "contractor"  in  it,  and  which  only  em- 
braces such  party  or  parties  as  have  contracted  for  the  erection,  alteration 
or  repair  of  any  house,  building  or  structure,  or  of  any  part  thereo/,  and 
also  to  furnish  the  materials  therefor,  with  the  owner  of  such  /jouse 
building  or  structure,  or  with  the  agent  of  such  owner,  or  with  any  con- 
tractor who  shall  have  contracted  for  the  erection,  alteration  or  repair  of 
the  same,  or  any  part  thereof,  and  also  for  the  furnishing  of  t  he  whole  or 
of  any  part  of  the  materials  therefor.  And  accordingly  it  's  only  such 
class  of  contractors  and  claimants  under  the  statute  that  are  not  allowed 
to  file  a  statement  of  their  claims  respectively  in  the  manner  prescribed 
in  it,  until  after  the  expiration  of  ninety  days  from  the  completion  of 
such  building,  house  or  structure,  or  of  such  alteration  or  repair,  but  are 
required  by  it  to  file  a  statement  of  the  same  within  thirty  days  after  the 
expiration  of  the  ninety  days  aforesaid.  While  all  other  classes  of  claim- 
ants under  the  statute  are  required  to  file  statements  of  their  claims  re- 
spectively in  the  manner  prescribed  in  it,  within  ninety  days  from  the 
completion  of  the  work  and  labor  performed  by  him,  or  within  ninety 
days  from  the  last  delivery  of  materials  furnished  by  him,  provided,  in 
either  case,  the  amount  exceeds  twenty-five  dollars.     Curlett  v.  Aaron,  '^11 . 

MISNOMER. 

Of  defendant  in  confessed  judgment.     See  Judgment,  3. 

MUNICIPAL  CORPORATION. 

1 .  The  diversion  of  a  private  water-course  by  a  municipal  corporation 
for  purposes  of  general  drainage,  at  the  instance  and  with  the  acquies- 
cence of  the  owners  of  the  lots  through  which  it  runs,  is  not  an  exercise 
of  the  right  of  eminent  domain,  nor  a  taking  of  private  property  for 
public  use  without  compensation.     Murphy  v.  Wilmington,  108. 

2.  Semble. — When  the  power  is  expressly  given  to  it  by  its  charter,  a 
municipal  corporation  may  levy  the  cost  of  local  improvements  by  assess- 
ments, in  whole  or  in  part,  on  the  property  specially  benefited;  and  the 
collection  of  such  assessments  will  not  be  prohibited  by  an  injunction 
except  under  special  circumstances,  such  as  leave  the  complainant  with- 
out any  remedy  at  law,  and  bring  his  case  under  some  one  of  the  recog- 
nized heads  of  equity  jurisdiction,  as  fraud,  irreparable  injury,  clouding 
title  to  real  estate  or  the  prevention  of  a  multiplicity  of  suits.     lb.,  108. 

3.  A  lien  or  incumbrance  that  clouds  a  title  to  real  estate  so  as  to  entitle 
the  owner  to  relief  in  equity,  is  one  that  is  regular  and  vaHd  on  the  face 
of  the  proceedings,  but  is  in  fact  irregular  and  void  from  circumstances 
which  have  to  be  proved  by  extrinsic  evidence.  If  the  invalidity  of  the 
assessment  complained  of  is  apparent  on  the  record  of  the  proceedings  by 
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which  it  was  laid,  and  requires  no  proof  aliunde  to  show  it,  such  assess- 
ment does  not  cast  a  cloud  upon  titles,  and  the  remedy  of  the  owner  of  the 
land  is  in  a  court  of  law.     lb. 

4.  If  a  city  ordinance  imposes  conditions  which  must  be  complied  with 
in  order  to  make  a  valid  assessment  or  tax,  the  neglect  or  omission  of  the 
city  officers  or  agents  to  comply  with  ony  one  of  the  conditions  will  render 
the  tax  void;  and  should  the  payment  of  invalid  tax  be  enforced  by  a 
threatened  or  actual  sale  of  property,  real  or  personal,  the  owner  may  pay 
the  amount  of  the  tax  under  protest,  and  bring  his  action  against  the  city 
and  recover  it  back,  or  may  maintain  an  action  of  trespass  for  the  recovery 
of  damages;  or  if  real  estate  be  sold  under  such  a  tax  levy,  the  owner 
may  test  the  vahdity  of  the  tax  by  an  action  of  ejectment.  Another  rem- 
edy is  by  a  writ  of  certiorari.     lb. 

5.  Equity  will  interpose  to  prevent  a  multiplicity  of  suits,  but  multi- 
plicity as  here  employed  does  not  mean  multitude  merely,  and  an  injunc- 
tion will  not  be  granted  on  that  ground  where  the  object  is  to  obtain  a 
consolidation  of  actions,  or  to  save  the  expense  of  separate  actions.     lb. 

NECESSARIES. 

An  account  for  necessaries  furnished  a  minor  by  an  executor  cannot  be 
set-off  in  a  court  of  law  to  a  scire  facias  on  a  recognizance  in  the  orphans' 
court.     See  Equity,  2. 
NEWSPAPER. 

Libel  by.    See  Libel. 
NON-RESIDENTS. 

Writ  of  capias  ad  respondendum  against.     See  Constitutional  Law. 
NOTES.     See  Promissory  Notes. 
OFFICE.     See  Quo  Warranto. 
ORDINANCE.     See  Municipal  Corporations,  4. 
PARTIES. 

Effect  of  the  contradiction  of  the  testimony  of  parties  who  are  made 
competent  witnesses  by  statute.     See  Witnesses. 
PLEADING.     See  Recoupment. 

Set-off  not  a  good  plea  in  law  to  a  recognizance.     See  Equity,  1,2. 

Effect  of  the  plea  of  not  guilty  in  an  action  for  libel.     See  Libel,  3. 
POSSESSION. 

Goods  sold  left  in  possession  of  vendor,  evidence  of  fraud.     See  Sale,  2. 
PRACTICE.     See  Appeals.     Attachment-Execution.  'Certiorari. 

Judgment.    Justice  of  the  Peace.    Replevin.  Trover. 

Pleas  of  garnishee  must  be  entered  on  docket  of  the  justice  before  ap- 
peal allowed.     See  Appeals,  2. 

On  writ  of  mandamus.     See  Mandamus. 

Affidavit  denying  signature.     See  Rules  of  court. 

1.  An  action  commenced  by  a  summons  and  returned  non  est  at  the  first 
term  and  regularly  followed  with  an  alias  summons  and  service  on  the  de- 
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fendant  and  his  appearance,  will  be  the  continuance  of  one  and  the  same 
suit,  and  a  suit  pending  from  the  time  the  first  summons  was  issued,  which 
was  the  commencement  of  it.     McCaulley  v.  Rice,  475. 

2.  If  a  garnishee  attached  on  an  alias  fi.  fa.,  issued  by  a  justice  of  the 
peace  more  than  three  years  after  the  original^,  fa.  was  returned,  appears 
to  it  and  answers  that  he  is  indebted  to  the  defendant  in  the  fi.  fa.  in  a  sum 
stated  by  him,  for  which  judgment  is  entered  against  him,  he  cannot  re- 
verse it  on  certiorari.  Carey  v.  Brinton,  340. 
PRESUMPTION. 

Of  malice  when  one  person  charges  another  with  a  crime.  See  Slan- 
der. 

Where  an  heir-at-law  and  devisee  marries  in  this  State  and  afterwards 
removes  from  it  with  a  family  of  three  children  to  the  west,  and  nothing 
is  heard  of  him  or  them  for  forty-five  or  fifty  years  by  any  of  their  rela- 
tions living  in  the  State,  the  court  will  not  instruct  the  jury  to  presume 
that  he  and  they  are  dead  without  issue.  Doe  d.  Hurdle  v.  Stockley, 
447. 

PRINCIPAL  AND  AGENT.     See  Agent. 

PROBATE  OF  DEBT. 

Right  of  Pennsylvania  corporation,  acting  as  administrator,  to  make 
probate  of  debt  due  from  the  estate  of  a  decedent.     See  Corporation. 

PROMISSORY  NOTES. 

To  avoid  a  negotiable  promissory  note  in  an  action  by  an  endorsee  upon 
it  on  the  ground  of  a  fraud  committed  by  the  payee  upon  the  maker  of  it, 
by  means  of  which  he  obtained  it  from  him,  the  jury  must  be  satisfied 
from  the  evidence  that  such  fraud  was  committed,  and,  further,  that  the 
endorsee  had  knowledge  of  such  fraud  when  he  received  the  note  from  the 
payee;  otherwise,  he  would  not  be  affected  by  it.  McCarty  v.  Lockwood, 
451. 

PUBLICATION. 

Of  Hbel.     See  Libel. 

QUO  WARRANTO. 

1.  An  information  in  the  nature  of  a  writ  of  quo  warranto  will  lie  at 
the  suit  of  the  vestrymen  of  a  Protestant  Episcopal  church,  incorporated 
in  conformity  with  the  provisions  of  the  statutes  as  trustees  to  take  charge 
of  the  temporalites  of  the  church,  to  recover  their  office  as  vestrymen 
against  others  wrongfully  intruding  into  it.  State  ex.  rel.  Dunlap  v.  Stewart, 
359. 

2.  Leave  to  file  an  information  in  the  nature  of  a  writ  of  quo  warranto 
rests  in  the  sound  discretion  of  the  court,  and  without  strong  grounds  for 
questioning  the  defendant's  title  to  the  office,  the  court  will  refuse  to  grant 
it.  And  wh^n  applied  for  it  is  always  preceded  by  a  rule  to  show  cause. 
Lynch  v.  Martin,  487. 

3.  In  showing  cause  against  a  rule  granted  filing  the  information,  it 
is  competent  for  the  respondent  to  meet  by  counter-affidavits  the  case  made 
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against  him  by  the  petitioner  or  relator,  and  where  the  affidavits  on  their 
part  are  clearly  and  satisfactorily  answered  by  those  on  the  part  of  the  re- 
spondent, the  court  will  discharge  the  rule  without  sending  the  case  to  a 
jury.     lb. 

4.  And  where  the  affidavits  in  suport  of  the  application  are  themselves 
insufficient,  the  court  will  discharge  the  rule,  as  where  the  allegations  con- 
tained in  them  are  made  on  the  information  and  belief  merely  of  the  de- 
ponent, or  where  they  suppress  some  material  fact  in  the  case,  or  unfairly 
state  the  case  against  the  defendant  in  such  a  manner  that  he  is  unable  to 
answer  it,  although  his  title  be  good  and  he  could  make  a  perfect  answer 
to  it  if  fairly  stated .     lb. 

5.  Upon  the  hearing  of  a  rule  to  show  cause  why  an  information  in  the 
nature  of  a  quo  warranto  should  not  be  filed  against  the  Sheriff  of  New 
Castle  County  for  usurping  the  office,  the  application  of  the  petitioner,  and 
the  only  affidavit  except  his  own  filed  in  support  of  it,  simply  alleged  that 
thirty  illegal  votes  were  cast  for  him  in  a  certain  election  district,  naming 
it,  which  exceeded  the  majority  of  the  whole  vote  cast  for  him  in  the 
entire  county,  but  without  stating  the  names  of  any  of  the  alleged  thirty 
illegal  voters.  Held,  That  their  names  should  have  been  set  forth  in  the 
affidavits,  and  without  them  the  affidavits  were  insufficient.  If  their  names 
were  unknown,  it  should  have  been  so  stated  in  them,  and  some  mode  or 
means  given  for  identifying  them,  for  the  reason  that  the  affirmative  or 
the  issue  in  a  quo  warranto  proceeding  of  this  character  is  upon  the  re- 
spondent,    lb. 

6.  The  law  requires  that  the  affidavits  in  support  of  an  application  for 
an  information  in  the  nature  of  a  writ  of  quo  warranto,  to  be  complete 
and  sufficient  in  every  respect,  to  contain  positive  allegations,  and  a  pre- 
cise statement  of  the  facts  upon  which  the  prosecutor  seeks  to  avoid  the 
title  of  the  respondent  to  the  office  or  franchise  in  question ;  but  statements 
made  on  information  and  belief  alleging  a  usurpation  of  the  office  merely, 
when  it  was  not  denied  by  the  respondent,  who  made  no  answer  to  the  ap- 
pilication,  have  been  considered  sufficient.     lb. 

REAL  ESTATE. 

Contract  for  sale  of,  negotiated  by  agent.     See  Agent,  2. 
Conclusiveness  of  award  of  referees  as  to  boundary  line.     See  Arbi- 
tration. 

Judgment  against  husband  not  a  lien  in  real  estate  devised  to  wife. 
See  Husband  and  Wife,  2. 
RECOGNIZANCE. 

Equitable  defence  to  a  recognizance  in  the  orphans'  court.     See  Equity, 
2.  3. 
RECOUPMENT. 

As  the  plaintiff  may  maintain  an  action  of  indebitatus  assumpsit  on  an 
express  contract  entire  in  its  nature  for  the  sale  and  delivery  of  a  specified 
quantity  of  goods,  and  recover  for  a  portion  only  of  them  delivered  to  the 
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defendant  as  much  as  it  was  then  reasonably  worth,  the  defendant  may 
also  present  and  give  in  evidence  under  the  general  issue  of  non  assumpsit 
on  the  trial  of  the  action,  his  cross  or  counter  claim  against  the  plaintiff 
for  loss  and  damage  founded  on  the  same  contract  or  growing  out  of  the 
same  business  transaction,  incurred  by  him  by  reason  of  the  refusal  or 
failure  of  the  plaintiff  to  perform  it  entirely  on  his  part,  without  any  hin- 
drance or  default  on  the  part  of  the  defendant,  in  reduction  of  the  damages 
claimed  by  the  plaintiff,  or  of  the  amount  which  may  be  found  to  be  due 
him  for  the  portion  of  the  goods  so  delivered  to  the  defendant.  And  this 
is  what  is  meant  by  the  term  recoupment  as  recognized  by  the  courts  in 
this  State.  It  is  not,  however,  a  legal  defence  to  be  specially  pleaded  in 
such  an  action  in  the  courts  of  this  State.     Shimp  v.  Siedel,  421. 

REFERENCE.     See  Arbitrators. 

REFEREES.     See  Arbitrators. 

Writ  of  error  does  not  lie  to  judgment  on  report  of  referees,  except 
where  error  appears  by  the  record.     See  Writ  of  Error,  2. 

REMAINDER.     See  Will,  2. 

RENT. 

When  goods  of  married  women  cannot  be  distrained  for.     See  Hus- 
band AND  Wife,  3. 
Apportionment  of.     See  Landlord  and  Tenant,  8. 

REPLEVIN. 

In  an  action  of  replevin  for  goods  distrained  for  rent  against  a  landlord 
and  his  bailiff,  if  all  the  pleas  in  the  case  are  withdrawn,  except  the 
avowry  and  conusance  admitting  the  taking  of  the  goods  by  them  under 
the  distress,  it  will  entitle  the  defendants  to  the  opening  and  conclusion  in 
the  trial  of  the  case.     Jackson  v.  Delaplaine,  358. 

RESTITUTION.     See  Writ  of  Restitution. 

Right  of,  where  goods  have  been  sold  and  judgment  is  subsequently  re- 
versed.    See  Certiorari,  I. 

REVOCATION. 

Of  Will,  by  marriage.     See  Will,  3. 

RULES  OF  COURT. 

The  5  th  section  of  the  statute  in  relation  to  pleading  and  practice  in 
civil  actions,  provided  that  in  any  action  upon  any  deed,  bond,  bill,  note, 
or  other  instrument  of  writing,  a  copy  of  which  shall  have  been  filed  with 
the  declaration,  the  defendant  not  being  an  executor  or  adminsitrator, 
shall  not,  on  the  trial  be  allowed  to  deny  his  signature,  or  that  of  any  other 
party  to  the  instrument,  and  the  execution  of  such  instrument  shall  be 
taken  to  be  admitted,  unless  the  defendant  shall  have  filed  an  affidavit 
denying  the  signature,  at  the  time  of  filing  his  plea,  or  within  such  further 
time  as  the  court  shall,  on  motion,  allow.  Afterwards,  by  Rule  7th,  of 
the  Superior  Court,  the  same  was  prescribed  in  identical  terms,  but  with 
the  addition  of  these  words  following  immediately  the  terms  "denying  the 
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signature":  "Or  the  obligation  of  the  instrument  by  reason  of  fraud, 
duress,  or  other  sufficient  legal  cause."  Held  by  the  court  that  the  rule 
should  be  construed  in  harmony  with  the  section  of  the  statute,  and  that 
the  alteration  of  its  terms  by  the  words  added  to  it  in  the  rule  must  be  con- 
strued to  simply  mean  denying  the  obligation  of  the  instrument  on  any 
legal  ground,  so  far  as  it  depended  on  the  voluntary  and  valid  signature, 
and  execution  of  it  by  the  defendant,  for  beyond  that  the  court  could  not 
alter  it.      Vandergrift  v.  Hollis,  90. 

SALE. 

Of  goods  to  defraud  creditors.     See  Statute  of  Frauds. 

1.  It  is  necessary  to  the  validity  of  sales  of  personal  property  that  the 
goods  sold  shall  be  delivered  as  soon  as  conveniently  may  be.  Sanders  v. 
Clark,  462. 

2.  Another  device  resorted  to  to  defeat  creditors  was  by  means  of  a 
judgment  and  execution  whereby  a  certain  serious  formality  was  given  to 
an  act  of  collusion  and  guile,  and  the  goods  of  the  covinous  debtor  were 
seized  and  held  under  the  lien  thus  acquired,  but  for  the  debtor's  benefit. 
This  device  was  only  another  form  of  a  fraudulent  bill  of  sale  and  of 
no  more  value,  for  the  retention  by  the  debtor  of  goods  levied  on  was 
treated  by  the  law  as  fraudulent  and  void;  and  under  the  law  as  adminis- 
tered in  England,  any  leaving  of  the  goods  purchased  by  a  creditor  at  a 
sale  by  him  of  his  debtor's  property  in  the  custody  of  the  debtor  beyond  a 
reasonable  time,  was  evidence  of  fraud  in  the  execution  under  which  they 
were  sold,  but  it  has  so  long  been  the  practice  in  this  State  to  leave  goods 
levied  on  in  the  possession  of  the  execution-debtor,  that  no  intendment  or 
conclusion  of  fraud  can  be  made  of  such  usage.  The  mere  fact,  there- 
fore, the  goods  levied  on  were  left  in  the  possession  of  the  defendant  in 
the  execution  by  the  direction  of  the  plaintiff  in  it,  would  justify  the  jury 
in  inferring  fraud,  but  other  circumstances  would  have  to  concur  for  that 
purpose.  But  when  the  rights  of  other  creditors  are  involved,  to  allow  an 
execution-debtor  to  act  and  deal  with  the  property  levied  on  as  his  own 
unqualified  property,  as  by  selling  and  disposing  of  it  for  his  own  use, 
would  be  a  strong  circumstance  to  show  collusion  between  them,  and  the 
apparent  indebtedness  a  feigned  and  covinous  one.     lb. 

SCIRE  FACIAS. 

On  a  recognizance  in  orphans'  court.     See  Equity,  1,  2,  3. 
SEAL. 

Effect  of  seal  on  an  instrument  directing  executors  to  pay  post-mortem. 

See  Decedent's  Estates. 
SET-OFF.    See  Recoupment. 

When  an  equitable  debt  may  be  set-off  against  a  legal  one.  See 
Equity,  3. 

An  account  for  necessaries  furnished  a  minor  by  an  executor  cannot  be 
set-oflf  in  a  court  of  law  to  scire  facias  on  a  recognizance  in  the  orphans' 
court,  but  relief  may  be  had  in  equity.     See  Equity,  1,  2,  3. 
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SIGNATURE. 

Affidavit  denying  signature.     See  Rules  of  Court. 

By  husband  to  wife's  will.     See  Will,  1. 
SLANDER. 

Whenever  a  charge  of  crime  is  made  by  one  person  against  another,  the 
law  implies  that  it  is  done  maliciously,  but  the  presumption  may  be  re- 
butted, if  the  proof  be  strong  enough  to  satisfy  the  jury  that  he  made  the 
charge  bona  fide,  that  is  to  say,  honestly,  and  upon  grounds  affording  a  rea- 
sonable warrant  for  it,  and  no  actual  damage  has  been  sustained  from  it 
by  the  other;  but  if  he  fails  to  show  by  proof  that  he  had  such  grounds 
for  making  it  as,  in  the  view  of  the  jury,  were  reasonable  under  the  cir- 
cumstances, they  should  give  a  verdict  for  such  damages  as  they  think 
reasonable  in  the  case,  in  view  of  the  malice  implied  by  law,  without  proof 
of  any  damage  sustained  by  the  other.  And  where  they  believe  from  the 
proof  and  circumstances  in  the  case  that  he  was  actuated  by  actual 
malice,  they  may  give  exemplary  damages.  Kennedy  v.  Woodrow,  46. 
STATEMENT. 

When  statement  of  claim  to  be  filed  under  the  mechanics'  lien  law.  See 
Mechanics'  Lien,  4. 

STATUTE  OF  FRAUDS. 

1.  Any  transaction  of  a  debtor  in  failing  circumstances  which  seeks 
to  prefer  certain  creditors  to  others  by  securing  their  debts  out  of  his 
property  and  leaving  the  others  unpaid,  is  in  fraud  of  the  statute  against 
fraudulent  assignments  and  void.  But  to  make  a  sale  of  goods  by  such  a 
debtor  to  a  preferred  creditor  fraudulent  and  void  as  to  him,  it  must  be 
proved  that  he  knew  or  had  good  reason  to  believe  or  suspect  that  his 
object  in  selling  him  the  goods  in  payment  of  his  debt  was  to  prefer  him 
to  his  other  creditors.     Groff  v.  Cooper,  36. 

2.  To  vitiate  a  sale  and  delivery  of  goods  under  the  statute  of  frauds  on 
the  ground  of  their  having  come  into  and  continued  in  the  possession  of 
the  vendor  afterwards,  the  jury  must  be  satisfied  from  the  evidence  that 
they  came  into  his  possession  aftei:wards  as  the  owner  of  them,  and  not  as 
clerk  or  agent  merely  to  sell  for  the  party  who  bought  them  from  him.     lb 

STATUTE  OF  LIMITATIONS. 

In  assumpsit  upon  a  contract  not  in  writing  for  the  hire  of  a  steamboat 
against  four  parties  to  it,  one  of  whom  had  been  out  of  the  State  for  ten 
years  until  the  commencement  of  it,  the  others  being  in  the  State  in  the 
meantime,  it  was  held  by  the  court  that  the  action  was  barred  as  against 
them  by  the  statute  of  Hmitations.     Reybold  v.  Parker,  544. 

STOCK. 

Measure  of  damages  for  the  conversion  of  corporate  stock.  See  Tro- 
ver. 

Trover  will  lie  for  certificate  of  corporate  stock.     See  Trover. 
TAXATION.     See  Municipal  Corporations,  4. 
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TENDER. 

When  tender  of  price  is  not  necessary  prior  to  bringing  action  for  a 
breach  of  contract  of  sale.     See  Contract,  2. 
TITLE. 

Cloud  on.     See  Cloud  on  Title. 
TRESPASS. 

Quare  clausum  /regit.  When  award  of  referees  is  conclusive.  See  Ar- 
bitrators. 

Action  of  trespass  will  lie  for  the  wrongful  taking  of  goods  belonging 
to  a  landlord  on  the  demised  premises.  See  Landlord  and  Tenant,  2. 
Trepass  will  lie  for  the  taking  and  carrying  away  of  the  goods  bought 
on  the  premises  of  a  non-resident  landowner  at  a  constable's  sale  on  a 
judgment  and  execution  of  a  justice  of  the  peace  against  another  as  his 
agent  for  the  direction  and  management  of  the  farm.  Coe  v.  English,  562 
TRIAL. 

When  defendants  in  replevin  are  entitled  to  open  and  close.     See  Re- 
plevin. 
TROVER. 

Trover  will  lie  for  a  corporate  certificate  of  stock  in  an  incorporated 
company,  if  the  absolute  ownership  of  the  property  is  in  the  plaintiff,  and 
he  has  an  unqualified  right  to  the  possession  of  it  when  demanded  of  »nd 
refused  by  the  defendant.  And  the  measure  of  the  damages  for  the  con- 
version of  it  will  be  the  value  of  the  shares  of  stock  represented  in  it  at 
the  time  of  such  demand  and  refusal.  Stewart  v.  Bright,  344. 
VENDOR  AND  PURCHASER.  See  Agent,  2,  3. 
VENDOR'S  LIEN. 

For  purchase  money.     See  Equity,  6. 
VERDICT. 

Evidence  of  a  juror  should  not  be  received  to  impeach  the  verdict 
Croasdale  v.  Tantum,  218. 
VESTRYMEN. 

Quo  warranto  by,  to  recover  office.     See  Quo  Warranto,  1. 
WAIVER. 

Of  custom  in  a  lease.     See  Landlord  and  Tenant,  5,  6. 

WARRANT  OF  ATTORNEY. 

When  judgment  entered  by,  will  be  set  aside.     See  Judgment,  4. 

WATERS  AND  WATER  COURSES. 

Under  what  circumstances  the  diversion  of  a  private  water  course  is  not 
a  taking  of  private  property  for  public  use.     See  Municipal  Corpora- 
tions, 1. 
WILL. 

Instniment  under  seal  directing  executors  to  pay  after  death  "for  value 
received,"  construed  to  be  an  instrument  of  indebtedness  and  not  a  will 
until  a  verdict  is  taken  in  the  question.     See  Decedent's  Estates. 
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1.  The  signing  by  a  husband  of  a  will  made  by  his  wife  in  the  presence 
of  the  subscribing  witnesses  to  it,  and  before  they  signed  it  as  witnesses, 
was  insufficient  proof  that  it  was  made  by  the  wife  with  the  consent  of  the 
husband  in  writing  in  the  presence  of  two  witnesses,  as  was  then  required 
by  the  statute.     Myers  v.  Egguer,  342. 

2.  A  devise  by  a  father  of  four  sons  and  seven  daughters  who  survived 
him,  first,  to  his  eldest  son  Daniel  five  shillings  to  be  raised  and  levied 
out  of  his  estate,  and  to  his  son  Andrew  the  tract  of  land  whereon  he  now 
dwells  during  his  natural  life  and  no  longer;  to  his  son  Martin  all  the 
tract  of  land  whereon  I  now  dwell,  during  his  natural  life  and  no  longer, 
and  that  part  of  the  tract  of  land  whereon  my  son  Joseph  now  lives,  from 
the  bam  across  the  said  tract,  from  the  line  next  to  the  great  road  with 
the  division  fence  down  to  Barnes'  Branch,  that  part  of  said  tract  next  to 
Moses  Jackson's  and  John  Voshell's  land,  during  his  natural  Ufe  and  no 
longer;  to  his  son  Joseph  all  the  residue  of  said  tract  of  land  where  he 
now  lives,  during  his  natural  life  and  no  longer;  and  further,  at  the 
decease  of  my  sons,  Andrew,  Martin  and  Joseph  all  the  said  lands  that  I 
have  given  to  them,  I  give  tmto  my  daughters,  Sarah,  Mary,  Esther,  Ann, 
Letitia,  Ansley  and  Patience,  during  their  natural  lives  and  no  longer, 
and  at  the  death  of  my  said  daughters,  I  give  the  before  mentioned  lands 
to  my  heirs  forever.  The  wiU  was  made  in  1782,  probated  in  1790  and 
Ansley,  the  last  survivor  of  his  sons  and  daughters  named  as  devisees  of 
the  lands  in  the  will,  died  on  the  14th  day  of  February,  1852.  Held  that 
the  limitation  of  the  remainder  at  the  death  of  his  daughters  to  his  heirs 
forever  constituted  a  vested  remainder  in  fee  simple,  and  immediately 
vested  on  the  death  of  the  testator  in  his  heirs-at-law.  Doe  d.  Wright  v. 
Gooden,  397. 

3.  The  testatrix,  then  a  single  woman,  duly  made  her  last  will  and  tes- 
tament prior  to  the  passage  of  the  statute  enabling  married  women  to  dis- 
pose of  their  property,  both  real  and  personal,  by  will,  and,  after  the  pas- 
sage of  it,  married  and  died  without  leaving  any  issue,  and  without  having 
altered,  revoked,  or  republished  it,  leaving  her  husband  to  survive  her. 
Held,  that  her  will  was  revoked  by  marriage,  notwithstanding  the  statute. 
Smith  V.  Clemson,  171. 

4.  The  testator  had  but  two  children,  both  daughters,  one  of  whom 
was  married  and  had  one  child,  the  other  younger,  and  still  unmarried ; 
and  by  the  second  item  of  his  will  devised  several  farms  and  tracts  of  land, 
constituting  about  one-half  of  his  real  estate,  to  the  oldest  of  them,  his 
"daughter  CaroUne,  and  her  heirs,  provided,  nevertheless,  that  if  my  said 
daughter  Caroline  should  die,  leaving  no  issue  to  survive  her,  then,  and 
in  that  case,  my  will  and  desire  is,  and  I  so  order  and  direct,  that  all  the 
real  estate  I  have  given  my  said  daughter  Caroline  shall  go  to  and  be- 
come the  property  of  my  daughter  Ratie,  to  her,  her  heirs,  subject  to  the 
restrictions  and  limitations  hereinafter  made  and  provided."  Richards  v. 
Gray,  232. 

5.  By  the  third  item  of  it,  he  devised  also  several  other  farms  and  tracts 
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of  land,  constituting  the  balance  of  his  real  estate  ,to  his  second  "daughter, 
Ratie,  and  to  her  heirs,  provided,  nevertheless,  that  if  my  said  daughter, 
Ratie,  should  die  leaving  no  issue  to  survive  her,  then,  and  in  that  case, 
my  will  and  desire  is,  and  I  so  order  and  direct,  that  all  the  real  estate 
that  I  have  given  my  said  daughter,  Ratie,  shall  go  to  and  become  the 
property  of  my  daughter  Caroline,  to  her  and  to  her  heirs,  subject,  how- 
ever, to  the  restrictions  and  limitations  hereinafter  made  and  provided." 
lb. 

6.  The  fourth  item  of  it  was  as  follows:  "In  case  both  of  my  said 
daughters  should  die,  leaving  no  issue  to  survive  them,  my  will  and  desire 
is,  that  my  surviving  brothers  (if  any),  and  the  children  of  my  deceased 
brothers  and  sisters,  shall  have  all  my  real  estate,  to  be  divided  equally 
between  my  said  brothers  who  survive  me  and  the  children  of  my  said 
deceased  brothers  and  sisters,  the  children  of  a  deceased  brother  or  sister 
to  take  only  a  parent's  share,  to  them,  their  heirs  and  assigns  forever.  My 
will  and  desire  further  is,  that  if  both  my  said  daughters  should  leave  issue 
to  survive  them,  or  either  of  them,  and  said  issue  should  die  leaving  no 
issue  to  survive  them,  or  either  of  them,  then  my  said  real  estate  shall  go 
to  my  said  brothers,  and  the  issue  of  such  of  my  brothers  and  sisters  who 
are  deceased,  as  above  provided."  Held,  That,  as  both  of  the  daughters 
survived  the  testator,  they  each  took,  on  his  death,  tmder  the  foregoing 
devises  in  question,  an  indefeasible  and  absolute  estate,  in  fee  simple,  in 
the  lands  and  tenements  therein  respectively  and  primarily  devised  to 
them.     lb. 

WITNESSES. 

The  parties  to  a  suit  being  made  competent  witnesses  for  themselves  by 
a  general  statute,  a  direct  contradiction  in  their  testimony  as  to  a  material 
fact  in  the  trial  of  a  case  will  be  left  to  the  jury  to  be  determined  like  a 
conflict  in  the  testimony  of  competent  witnesses  not  parties  to  the  suit. 
Thome  v.  Weldin,  453. 

WORDS  AND  PHRASES. 

L  Effect  of  words  "for  value  received"  in  an  instrument  directing  ex- 
ecutors to  pay  after  death.     Kirkpatrick  v.  Kirkpatrick' s  Executors,  569. 

2.  The  word  "contractor"  defined  as  used  in  the  mechanics'  lieri  law. 
Curlett  V.  Aaron,  477. 

WRIT  OF  ERROR. 

1 .  A  writ  of  error  will  not  lie  to  the  Superior  Cotirt  on  a  rule  to  ascer- 
tain what  amount  of  money,  if  any,  is  due  on  a  judgment  in  that  court. 
Cloud's  Admnr.  v.  Temple's  Admnr.,  15. 

2.  No  writ  of  error  will  lie  to  a  judgment  rendered  on  a  report  of  ref- 
erees in  the  Superior  Court,  except  on  error  which  appears  by  the  record 
in  the  judgment  or  proceedings  in  the  court  below.  Layton  v.  Trustees  of 
the  Poor,  13. 

WRIT  OF  RESTITUTION. 

If  the  plaintiff  in  an  execution  issued  by  a  justice  of  the  peace  pur- 
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chased  at  the  constable's,  sale  under  it,  goods  of  the  defendant  and  take 
them  into  his  possession,  and  the  judgment  of  the  justice  and  the  proceed- 
ings thereon  are  afterwards  reversed  on  a  certiorari,  the  defendant  may- 
retake  the  goods  so  long  as  they  remain  in  specie  in  the  plaintiff's  posses- 
sion, although  the  certiorari,   had  nol    been  sued  out,  until  after  the  sale  of 
the  goods  on  the  execution;  and  this  the  defendant  may  do  without  re- 
sorting to  a  writ  of  restitution  to  recover  possession  of  the  goods  from  the 
plaintiff.      Stoeckel  v.  Russell,  221. 
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